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Connecticut  (36)  4;    (37,38)9;    (39)13;    (40)16;    (41,  42)  l»j    (43)21; 

(44)  36;  (45)20;    (46)88;  (47)86;  (48)40;  (49)44. 
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(88)  80;  (89)  81;  (90)  88;  (91)88;  (92,  93,94)84;  (95)85:  (96)  t«; 

S)  87;  (98)  88;  (99,  100)  89;  (101,  102)  40;  (108)  42;  (104,  lOS) 
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KftnsM(5,  6)7;  (7,  8,  9)12;   (10,11,12)15;   (13,  14)  1»;  (15,  16,  IT)**! 

(18)  26;  (Id,  20)  27;   (21)  80;  (22)81;   (23)88;  (24)  8«:  (25)87; 

(2S)  40;  (37)41;  (28)42;  (29)44;  (80)46. 
Kentucky  fTSl  SB ;   ^711  42 ;   ""ni  44. 
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BO;  (■  .    -J  -■!        -     ■-•-.  ,'ilt)81;  (70)88;  (71)««;  (72)8t; 

(73)4.1      .',  t;i     :.    h;. 
Maryland  (3 ,.  1  .   .    _,  .  ..    ;( ,   ...i,    ..,.;;    (36,     7     11 ;  (38,  39,  40)  17;  (41, 

42,43,  J«;  ,.i-i;:Ja;  ,-(.■.,  ^.ij:i-l,, 47)28    ■■-  80;  (49,  50)  88;  (51)84; 
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(130)  3»;  (131)  41;  (ISHi  I-'         l:!|  48;  (134)46; 
Michigan  (1&)  2;    (20,21)4;  {Si:   .        j:;.24)»;  (26,26)  IJ,  (27,28)16; 

(29,80,  31)  18;   (32,33)  20;   ■-■i'ii;  (35,36)  24;  (37)28;   (40)  »; 

(38)  SI;  (41)  83;  (39)88;  (42)  81!;  (48,  44)  88;  (46)  40;  (46,  47)  41; 

(48)  tS;  (49)  48;  (50)46. 
Minnesota  (l,i)  2;  (le,  17,  18)10;  (19,  20.  21)  18;  (22)  21;  (23)28;  (24)81; 

(25)  88  ;  (26)  37 ;  (27)  88 ;  (28)  41 ;  (99)  48 ;  (80)  44. 
Miasiwippi  (42)2;   (43)6;  (44,  45)  7;   (46,47,48)  12;   (49,  60)  Ifl;  (51,63. 

63)  24;  (54)28;  (55)  80;  (5S)  81;  (67)84;  (06)  88;  (09)  42;  (60)  46. 
Missouri  (46)  2 ;    (47)4;    (48,49)8;    (50,51)11;    (62,63,54)14;    (65.56, 

57.  58)  17;  (59,  60,  6!,  62,  63)21;  {64,66.66)27;  (67)29;  (68) «»; 

(69)  8S;   (70)  85;   (71)  8«;   (72)  87;    (73)  89;  (74)  M;   (75)  AS; 

(76)4:t;  (77)  46. 
MonUna(l,  5)  2.^;  I^)  85, 
Nebraska  (3,  4)  1»;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81;  (10)  86;  (11)  88; 

(12)41;  (18)42;  (14)  4fi. 
Nevada  (6)8;  (7)8;  (9)  16;  (10,  11)  21;  (12)  2S;  (13)»;  (14)88;  (16)87; 

(1«)40;  (17)46. 
NewHampsh'     ''■'■   '1  il     (50)9;    (51)  12;  (52)  18;    (53)16;    (54, 

65)20,    ■■■-■'..J  ■^2.  (:V;  L'4;  i.'.w)  42. 
New  Jersey  (34)3;  (3.Sj  10;  i^^h  IH;  (37)  18;  (38)20;  (39)28;  (40)29; 

(41)  82 ;  (42)  86 ;  (43)  89  ;  ■  i !  i  -t-'l ;  ^6)  46. 

Now  Jersey  Equily  (33)86;  (34)  ;i^      
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(70)26;  (71)27;  (72)28;  (-..  ■.: 

(78)8*;  (79)85;  (80)8fl;  <>'■.  ,    ,      . 

(87)  41 ;  (83,  89)  42;  (90,  Hi)  48;  (1)2)  44;  98)  t.'. 
Nortli  Carolina  (65)  6;   (66)8;   (67,68,69)12;    (70)l(i;    (7i|17;    (72,73, 

74)21;  (76,76)22;  (77,  78)  24;  (79)  28:  (80)  ttO:  (.^1)81;  (K)88i 

(83)86;   (&4)  87;  (86)  89;  (^6)41;  (87)42;  (^)43;  (89  46. 
Ohioa8)«;  (20)5;  (21)8;    (22)  10;  (23)  18;  (24)  16;  (25)  18;  (26)20; 

(27,  28)  22;  (2D)  28;  (30.31)  27;  (32)80;  (33)  81 ;  (34)  82 ;  (35)  86 ; 

(86)88;  (37)41;  (88)48. 
Oregon  (3)8:  (4)18;  (5)20;  (6)26;  (7)88;  (8)«4;  (9)42;  (10)46. 
PennBTlvania  (82)  1;    (63.  64.  65)  8;    (66,  67)  6;    (68,  69)  8;    (70,  71)  lOi 

(72,73)18;  (74,75)15;   (76,77)18;    (78,79,80)21;    (81,82)22; 

(83,  81)  24;  (85,  86)  27;  (87)  80;  (88)  82;  (89)  88;  (90)86;  (91)86i 

(02)  87;  {93,  94,  97)  89;  (95)  40;  (96,  98)  48;  (M)  44;  (100)  «. 
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(19)  45. 
Texan  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  19;   (43,  44, 

46)  28 ;  (46,  47,  48)  26 ;  (49)  80:  (50.  51)  82;  (52)  86;  (53)  87;  (54) 

88;  (55)  40;  (56)  42;  (57,  58)  44;  (59)  46. 
Texas  Gt.  App.  (1,  2)  28;  (3,  4)  80;  (5.  6,  7)  82;  (8)84;  (9)  85;   (10)  88; 

(11)  tO;  (12)  41;  (18)  44  ;(14)  46. 
Vermont  (42)  1 ;  (43)  5 ;  (44)  8 ;  (45)  12 ;  (46)  14 ;  (47)  19 ;  (48)  21 ;  (49)  24 ; 

(50)  28;  (51)  81 ;  (52)  86;  (58)  88;  (54)  4l ;  (55)  45. 
Viiginia  (75)  40;  (76)  44;  (77)  46. 
Washington  (1)  84. 
West  Virginia  (4)  6:  (5)  18;    (6)20;    (7,8)28;    (9,10,11)27;    (12)29; 

(13)  81;  (14)85;  (15)86;  (16)87;   (17,18)41;  (19)42;  (20)48; 

^81^  45 !  r22^  46. 
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WoodblllT.  Patton,7elad,  tltilOAm. 

Rep. 80V : 

Woodbury  ».  Obear,  Tarmi,  KTT i 

Woodburr  T.   Perklm.   S  Cush.  86:51 

Adj.  Dec.  Bl ST6,  6: 

Woodburr  ».  Frink,  U  lU   ?™ 81 
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WoodruD  V.  Wat«r  Povrer  Co.,  8  Stook. 
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CASES  OYERRULED,  DOUBTED  AND  DENIED. 


Bftker  ▼.  Drake  (M  N.«Y.  618),  denied;  CoTell  ▼.  Load  (185  Maas.  41),  446. 
BosweH'B  cue  (6  Conn.  446).  denied  ;  Damaa  t.  State  (14  Tex.  Ct.  App.  464), 

d45. 
Com.  ▼.  LitUejohn  (16  Mam.  16S),  denied ;  Domaa  ▼.  State  (14  Tex.  Gt.  App. 

464).  245. 
Daggett  T.  Shaw  (6  Mete.  228).  denied;  Corbleys  ▼.  Ripley  (22  W.  Va.  154),  506. 
Fraaer  t.  Berkley  (7  C.  ft  P.  621),  denied;  Keiser  ▼.  Smith  (71  Ala.  481),  845. 
Oaxlor  ▼.  Imhoff  (26  Ohio  St  817 ;  0.  c,  20  Am.  Rep.  762),  denied  ;  CGonnan 

▼.  Fink  (67  Wis.  649).  61. 
eraman  ▼.  Smith  (81  N.  T.  26),  denied;  GoTell  t.  Load  ^85  Mass.  41),  446. 
HajTifl  ▼.  HanoTer  Nat.  Bank  (U.  S.  Giro.),  denied  ;  Milliken  ▼.  Chapman  (75 

Me.  806),  894. 
Hartfield    .  Roper  (21  Wend.  615;  84  Am.  Dec.  278),  denied;  G.,H.  and  H» 

By.  Co.  ▼.  Moore  (59  Tex.  64).  267. 
Hkrtman  ▼.  Keystone  Ins.  Co.  (21  Penn.  St.  466).  denied ;  Sapreme  Command- 

erj  Knights  Golden  Rale  ▼.  Ainsworth  (71  Ala.  486),  886. 
Jones  ▼.  Jones  (45  Md.  144;  48  id.  891 ;  80  Am.  Rep.  466).  denied ;  Camden  ▼. 

Belgrade  (75  Me.  126).  869. 
Kellam  ▼.  State  (66  Ind.  688).  modified:  State  ▼.  Woodward  (89  Ind.  110).  160. 
Kimherly  ▼.  Patchin  (19  N.  T.  880),  denied ;  Coml.  Nat.  Bank  ▼.  Gillette  (90 

Ind.  268),  228. 
LofDg  ▼.  Colton  (116  Mass.  414),  denied ;   Corbleys  t.  Ripley  (22  W.  Va.  154), 

508. 
Markham  ▼.  Jaudon  (41  N.  Y.  286),  denied ;  Covell  y.  Load  (185  Mass.  41),  446. 
Martin  ▼.  Martin  (85  Ala.  860),  overraled ;  Eareka  Company  t.  Edwards  (71 

Ala.  248),  816. 
Meyerstein  ▼.  Barber (L.  R.,  2  C.  P.  88),  denied;  Hallgarten  ▼.  Oldham  (185 

Mass.  1),  485. 
Mill  RiTer,  etc.,  0>.  y.  Smith  (84  Conn.  462),  denied ;  Brookrille  and  Metamora 

Hydraalic  Co.  y.  Batler  (91  Ind.  184),  684. 
Morehead  y.  Bank  (5  W.  Va.  74 ;  18  Am.  Rep.  686),  oyerroled ;  First  Nat. 

Bk.  of  Parkersbarg  y.  Johns  (22  W.  Va.  520),  619. 
Myer  y.  Whitaker  (5  Abb.  N.  C.  172).  denied;   Brookyille  and  Metamora 

Hydraalic  Co.  y.  Batler  (91  Ind.  184).  584. 
People  y.  Humphrey  (7  Johns.  814),  denied ;  Dumas  y.  State  (14  Tex.  Ct  App. 

464),  245. 
Pleasanta  y.  Pendleton  (6  Rand.  478;  18  Am.  Dec.  726),  denied ;  Com.  Nat. 

Bk.  y.  Gillette  (90  Ind.  268).  228. 


xxxvi  OASES  OVEEEULBD,  DOUBTED  AND  DENIED. 

Pond  y.  EimbaU  (101  Uum.  106),  denied;  CGonnan  v.  Fink  (57  Wis.  640),  9L 
Ponltney  v.  FairhAven  (Brayt  186),  denied;  Gunden  v.  Belgrade  (76  Me.  IdQT 

800. 
Baynsford  v.  Phelps  (48  Mich.  842).  denied ;  State  v.  Harrie  (89  Ind.  868),  160, 
So  Belle  ▼.  Western  Union  Telegraph  0>.  (66  Tex.  810;  40  Am.*  Bep.  806)l 

oTermled ;  Gulf,  C,  and  Sante  Pe  By.  CJo.  ▼.  Levy  (60  Tex.  668),  888. 
Stenton  ▼.  Jerome  (64N.  T.  480;  88  Am.  B^p.  80),  denied ;  CV)yell  ▼.  Load 

(186  Maflfl.  41),  446. 
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Chapman  y.  McIlwrath. 

(77  Mo.  38.) 

AM«roiM»—  Mf(B — ^roZ  auignmerU  by  hudwnd  to  wif$» 

A  husband  may  ondlj  aasigii  a  policj  of  insaranoe  on  his  own  life  to  his  wif«. 
rPHB  opinion  states  the  case. 

James  M.  Davis  and  Lstois  A.  Chapman^  for  appellant. 

B.  B.  QUI  and  A.  S.  Harris,  for  respondent. 

Ray,  J.  [Omitting  statement  of  pleadings.]  It  will  be  ob« 
served  that  the  object  of  this  suit  is  to  set  aside  the  final  settlement 
of  defendant  as  administrator  of  the  estate  of  McOuire,  on  the 
ground  of  fraud.  Defendant  was  the  administrator  of  McGaire, 
who  was  one  of  the  sureties  of  William  W.  Walden,  who  was  guard- 
ian and  curator  of  plaintiff.  The  bond  of  the  curator  was  dated 
July  20,  1871.  By  the  first  and  only  annual  settlement  of  said 
Voi^XLVI— 1 
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Chapman  v.  Mcllwratli. 


Walden,  made  October  21,  1873,  it  is  shown  that  said  curator  was 
indebted  to  his  ward  in  the  sum  of  $592.87. 

[Omitting  matter  of  practice.] 

The  alleged  fraud  is  said  to  consist  in  these  facts,  that  McUwrath, 
the  defendant,  who,  as  before  stated,  wsus  McOuire,  administrator, 
having  charged  himself  in  his  inventory,  as  such  administrator, 
with  a  certain  policy  of  insurance  effected  on  the  life  of  said  Mc- 
Guire  on  December  9,  18G9,  afterward  went  before  the  probate 
court  and  obtained  an  offset  to  the  amount  of  said  policy,  by  making 
an  affidavit  that  the  policy  was  really  the  property  of  Mrs.  McGuire, 
the  widow  of  his  intestate,  and  not  the  propeity  of  said  intestate. 
Upon  this  showing  the  probate  court  gave  the  administrator  the 
credit  asked,  and  thei*eu})on  the  settlement  which  is  charged  to  be 
fraudulent  (and  which  took  place  after  due  legal  notice)  was  made. 
It  does  not  seem  to  us  that  there  was  any  thing  fraudulent  in  the 
administrator  taking  the  course  he  did.  He  may  have  made  a 
mistake  in  his  duties  or  as  to  the  law  of  the  case  ;  but  this  should 
not  be  laid  at  his  door  as  fraud,  unless  upon  better  grounds  than 
we  find  in  this  record.  And  it  is  well  settled  in  this  State,  that 
where  a  transaction  is  as  well  compatible  with  honesty  as  dishon- 
esty, it  shall  be  presumed  to  be  the  former  and  not  the  latter. 
Dallam  v.  Renshato,  26  Mo.  533. 

But  we  do  not  think  that  Mcllwratli  made  any  mistake,  either 
in  law  or  fact,  in  taking  the  coui'se  and  making  the  affidavit  he 
did.  It  appears  in  evidence,  and  there  is  no  controversy  on  the 
point,  that  said  McGuire,  just  before  he  effected  the  said  policy  of 
insurance  on  his  life,  became  engaged  to  be  married  to  Mrs.  Mc- 
Guire, now  his  widow.  After  he  was  thus  engaged,  he  told  her  he 
had  effected  a  policy  of  insurance  on  his  life  for  hat  special  benefit 
in  contemplation  of  marriage.  As  before  stated,  this  policy  was 
effected  December  9, 1869,  and  was  made  payable  to  said  McGuire, 
his  executors,  administrators  or  iissigns.  Said  policy  wsus  to  be 
paid  December  9,  1889,  or  at  the  death  of  the  insured  if  he  should 
die  before  that  period.  Immediately  after  the  marriage  occurred, 
which  took  place  i'ebruary  20,  1870,  the  said  McGuire  delivered 
the  policy  of  insurance  to  his  then  wife,  saying  to  her  that  it  was 
his  intention,  by  delivering  the  policy  to  her,  to  invest  her  with 
the  title  to  said  policy,  to  her  own  sole,  separate  and  exclusive 
use ;  and  with  the  sole  right  to  the  proceeds  thereof,  as  a  means 
of  support  in  case  of  his  death  and  her  widowhood.     After  tho 
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policy  was  delivered  to  Mrs.  McGuirc,  she  kept  it  in  her  cxcUisive 
control  and  possession,  as  well  tis  the  receipts  for  the  premiums 
paid  from  time  to  time,  until  the  death  of  her  husband,  when  she 
delivered  them  to  Mcllwrath,  the  administrator  and  defendant. 

The  policy  of  insurance  on  the  life  of  said  McGuire,  was  assign- 
able by  parol,  and  by  mere  delivery,  if  such  was  the  intention  of 
the  said  McOuire ;  and  of  this  intention  tliere  can  be  no  doubt 
from  the  evidence.  Policies  of  insumnce  are  choscs  in  action,  and 
like  any  other  choses  in  action  they  may  be  assigned  by  delivery. 
Boeka  v.  Ntiella,  28  Mo.  180 ;  BenneU  v.  I'bundy  id.  598.  No  writ- 
ing is  necessary,  at  legist  so  far  as  vesting  the  equitable  interest 
therein  is  concerned.  St,  John  v.  Am.  MuL  Life  Im^.  Co.,  13  N. 
Y.  31.  Mr.  Phillij^  states  :  ^'Policies  are  usually  assigned  in  writ- 
ing ;  but  a  merely  verbal  assignment  and  delivery  of  the  policy 
gives  to  the  assignee  an  equitable  right  to  the  proceeds,  where  the 
policy  itself  contains  no  provision  to  the  contrary."  1  Phillips  on 
Ins.  (4th  cd.)  60,  §  80  ;  May  on  Ins.,  §  389. 

It  was  the  original  and  legitimate  purpose  of  life  insurance  to 
provide  for  the  widow  and  orphans,  on  the  death  of  those  upon 
whose  exertions  while  living,  they  dei>ended  for  support.  Reynolds 
on  Life  Ins.,  chap.  1 ;  Ellis  on  Life  and  Fire  Ins.  99,  §  2.  And 
the  possession  of  the  policy  \a  prima  facie  evidence  of  the  right  to 
receive  the  insurance  money.  Bliss  on  Life  Ins.  546.  And  sub- 
ject to  the  claims  of  all  creditors  to  avoid  a  transfer  made  in  fraud 
of  their  rights,  any  act  whicli  indicates  an  intention  to  transfer  the 
interest  in  the  policy,  whether  voluntarily  or  for  a  consideration, 
will  be  held  good,  though  no  possession  is  given  of  the  policy  or 
notice  to  the  company.  Id.  547.  Prima  facie^  the  wife's  posses- 
sion is  that  of  the  husband,  and  in  equity  you  may  show  the  wife's 
equitable  ownership,  even  of  a  chattel,  is  the  gift  of  her  husband  ; 
not  considering  for  tlie  present  the  claims  of  creditors.  And  there 
is  no  doubt  that  in  contemplation  of  equity,  husband  and  wife  can 
Qontract  with  and  convey  to  each  other  ;  1  Bish.  on  Marr.  Women, 
§719;  Morrison  v.  Thistle,  67  Mo.  597;  2  Story  Eq.,  §§  1368, 
1370, and  Terry  v.  ]I7&0«,  63  Mo.  498,  recognizes  the  same  doctrina 

[Omitting  minor  considerations.] 

For  these  reasons  we  must  affirm  the  judgment.    All  concur, 
eicej)t  NoRTOX,  J.,  who  is  absent. 

Judgment  affirmed. 
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WBSTiiiJCB  &  BunoN  y.  City  of  St.  Louia     - 

(TrKo.47.) 

PaymmU — whemtui  volufUarjf  —  tendm-  when  excumd. 

Payment  of  a  water  lioenBo  fee  under  threat  of  catting  the  water  off  la  not 
▼olantarjr,  and  anj  exceBSlve  charge  may  he  reooTered  withoat  tender. 

ACTION  to  recover  oyercharges  for  a  water  license.    The  opioion 
shows  the  point     The  defendant  had  judgment  below. 

E.  McGinniSy  for  plaintiff  in  error. 

fjeverett  BelU  for  defendant  in  error. 

Sherwood,  J.  Tlie  instruction  in  the  nature  of  a  demurrer  to 
the  evidence  should  not  have  been  given.  The  money  sought  to  be 
recovered  was  not  voluntarily  paid.  None  of  the  three  cases  cited 
by  the  defendant  are  analogous  to  the  present  one.  Two  of  them 
follow  in  the  wake  of,  and  were  similar  in  their  essential  facts  to 
that  of  Walker  v.  City  of  St.  Lauiis,  15  Mo.  563.  There  the  party 
who  afterward  complained  made  no  objection ;  paid  the  taxes  ;  saw 
them  applied  to  the  improvement  and  enhancement  of  the  value 
of  the  property  on  which  they  were  levied,  and  years  afterward,  for 
the  first  time,  is  the  complaint  made.  Of  course  this  was  a  mere 
voluntary  payment,  and  no  right  to  recover  any  excess  existed. 
But  no  such  case  is  presented  by  the  present  record.  LLere  the  par- 
ties who  paid,  objected  and  protested  from  the  first  They  vainly 
called  the  attention  of  the  officers  appointed  to  assess  and  collect 
the  amount  of  the  water  license,  to  the  fact  that  such  amount  was 
in  excess  of  that  allowed  by  the  ordinance  ;  they  in  vain  appealed 
to  the  board  of  water  commissioners.  The  only  answer  returned 
in  each  instance  was,  "  pay,  or  we  will  turn  off  the  water."  It  is 
Ciisy  to  see  that  in  such  circumstances  the  payments  were  not  made 
voluntarily.  They  were  made  under  what  has  been  aptly  termed 
''moral  duress;"  the  parties  paying  the  excessive  amount,  and 
those  receiving  it,  were  not  on  equal  terms.  The  city  officials 
possessed  the  power,  and  they  threatened  to  exercise  it,  of  cutting 
off  the  water  supply  of  Westlake  &  Button,  unless  the  illegal  de- 
mands already  mentioned  met  with  immediate  compliance.     li 
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this  conditional  threat  had  been  carried  into  execution,  the  foundry 
of  the  applicants  for  license  would  have  been  forthwith  closed,  and 
from  sixty  to  one  hundred  hands  thrown  out  of  employment.  The 
payment  of  the  excess  was  therefoi'e  as  much  under  compulsion 
as  if  the  city  o£Qcials  had  been  armed  with  a  warrant  for  the  arrest 
of  the  person  or  the  seizure  of  goods,  in  which  case  but  one 
opinion  would  be  entertained  as  to  the  nature  of  the  payment  if 
made. 

The  case  of  Maguire  v.  Stale  Savings  Association,  62  Mo.  344, 
closely  resembles,  in  its  salient  characteristics,  and  is  decisive  of 
this  one.  There  the  collector  demanded  interest  on  a  personal 
pro|)erty  tax,  an  illegal  demand,  and  this  demand  was  coupled  with 
another  demand  for  the  personal  property  tax  itself,  which  was  in 
all  respects  legal.  The  savings  association  objected  to  the  pay- 
ment of  the  excess,  applied  in  vain  to  the  County  Court  for  an 
abatement  of  the  interest,  and  then  paid  the  whole  sum,  and  we 
held,  in  an  action  for  money  had  and  received,  the  excess  could  be 
recovered,  because  '^  the  money  was  unwillingly  and  compulsively 
paid ;  paid  to  one  seemingly  clothed  with  power  to  seize  and  sell 
goods,  etc.,  for  the  payment  of  the  illegal  demand,  and  paid  under 
fear  that  such  unjust  demand  would  be  enforced."  If  the  fear  of 
the  seizure  of  goods  in  the  one  case  would  make  the  payment  of 
the  excess,  when  made  under  objection,  an  involuntary  one,  cer- 
tainly a  payment  made  to  preyent  immediate  and  incalculable  in- 
jury to  one's  business  or  property,  can  bo  regarded  in  no  other 
light 

And  it  is  idle  to  say  that  a  tender  should  have  been  made  of  the 
exact  amount  due.  Ko  such  tender  was  made  or  deemed  necessary 
iu  Maguire^s  case,  supra,  and  besides,  a  tender  of  a  smaller  sum 
than  that  demanded  is  never  necessary,  where  it  is  apparent  from 
the  language  used,  as  in  this  case,  that  such  tender  would  be  a 
mere  nugatory  act,  and  be  met  with  prompt  and  peremptory  re- 
fusal to  receive  the  amount  if  tendered.  Hoyt  v.  Spragtie,  Gl 
Barb.  497;  Holmes  v.  ffohnes,  12  id.  137;  Deichmann  v.  Deich- 
ffiann,  49  Mo.  107. 

Therefore  judgment  reversed  and  cause  remanded. 

JudgnierU  reversed  and  cause  remanded. 
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BnrxR  Rbkderinq  Com  pant  t.  Bkhb. 

07  No.  91.) 
OonttUutUmal  law — properijf  m  eamamm 

A  manicipal  ordtnaooe,  conferring  upon  one  person  the  right  to  remote  and 
appropriate  all  carcaaees  of  animals  fonnd  in  the  dtj  and  not  slain  for 
food,  to  the  exclosion  of  the  owners,  is  void  as  to  carcasses  which  have  not 
become  a  naiaanoe. 

TN JUNCTION  granted  below.     The  opinion  states  the  case. 

J,  E.  McKetghan,  E,  P.  Meany  and  L,  A.  Sleber,  for  ap- 
pellant. 

Dyer  <6  Ellis,  for  respondent. 

Henry,  J.  This  is  an  appeal  from  the  judgment  of  the  St. 
Louis  Court  of  Appeals,  affirming  the  judgment  of  the  Circuit 
Court,  perpetually  enjoining  defendant  from  removing  dead  ani- 
mals from  the  city  of  St.  Louis.  The  grounds  of  the  injunction 
arc,  that  the  acts  with  respect  to  which  appellants  are  restrained 
are  violative  of  an  ordinance  of  said  city,  No.  10,062,  and  the  ques- 
tion involved  relates  to  the  validity  of  that  ordinance,  which  is  as 
follows: 

[Omitting  it,  because  the  substance  is  stated  in  the  head-note.] 
The  plaintiff's  petition  alleges  that  in  1876  it  accepted  the  privi- 
leges and  duties  conferred  and  imposed  upon  it  by  said  ordinance, 
and  executed  the  bond  required,  and  provided  all  the  necessary 
boats  and  other  means  for  rendering  the  carcasses  and  remains  of 
dead  animals  from  said  city  ;  that  on  the  day  of  ,  1878,  defend- 
ant without  having  any  permission  to  do  so  from  the  board  of 
health  of  said  city,  and  in  violation  of  said  ordinance,  began  to  re- 
move the  carcasses  of  dead  hogs  and  other  animals,  not  slain  to  be 
used  for  human  food,  from  said  city  and  beyond  the  jurisdiction 
of  the  said  board  of  health.  The  answer  alleges  that  defendants 
are  engaged  in  St  Clair  county,  Illinois,  in  rendering  the  carcasses 
of  doatl  animals  into  grease,  bone-black,  etc.,  and  purchase  such 
animals  in  Illinois,  and  at  the  Union  Stock  Yards  in  St.  Louis ; 
that  they  do  not  purchase,  remove  or  interfere  with  such  as  die  in 
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tiic  City  of  St.  Louis  and  are  abandoned  by  the  owners,  but  only 
such  as  are  shipped  by  railroads  and  boats  into  said  stock  yards, 
and  not  abandoned,  and  claimed  and  possessed  by  the  ownera,  and 
that  they  immediately  remoye  them  to  their  factory  in  Illinois  ; 
that  they  only  claim  and  have  only  exercised  the  right  to  purchase 
them  from  their  owners,  and  to  remove  them  immediately  to  their 
factory,  so  that  they  cannot  possibly  become  a  nuisance  within  said 
city,  and  that  in  no  other  manner  have  they  ever  interfered  with 
2Uiy  dead  animal  owned,  purchased  or  possessed  by  i)laintiff,  or 
abandoned  by  its  owner.  The  cause  was  determined  on  the  peti- 
tion and  answer.  And  on  the  allegations  therein,  together  with  an 
admifision  that  the  Union  Stock  Yards  were  within  the  limits  .of 
the  city  of  St.  Louis,  the  perpetual  injunction  was  granted. 

Many  constitutional  questions  are  discussed  in  the  briefs  of 
coanflel  and  in  the  opinion  delivered  by  the  Oourt  of  Appeals,  but 
we  shall  notice  but  one  of  those  questions,  because  the  views  we  en- 
tertain in  relation  to  it  will  dispose  of  the  case. 

If  the  ordinance  is  to  be  construed  as  authorizing  plaintiff  to  seize 
and  appropriate  to  its  own  use,  or  otherwise  dispose  of  such  prop- 
erty as  is  described  in  defendant's  answer,  in  the  manner  provided 
by  the  ordinance,  it  is  in  our  judgment  clearly  in  conflict  with 
several  provisions  of  our  State  Constitution.  Section  20»of  the  Bill 
of  Rights  declares  :  ^'  That  no  private  property  can  be  taken  for 
private  use,  with  or  without  compensation,  unless  by  the  consent  of 
the  owner,  except  for  private  ways  of  necessity,  and  except  for  drains 
and  ditches,  etc.,  and  that  whenever  any  attempt  is  made  to  take 
private  property,  for  a  use  alleged  to  be  public,  the  question  whether 
the  contemplated  use  be  really  public  shall  be  a  judicial  question, 
and  as  such  judicially  determined,  without  regard  to  any  legislative 
sisscrtion  that  the  use  is  public.  " 

Section  30  declares :  '^  That  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  " 

Section  21:  ^'  That  private  proi)erty  shall  not  be  taken,  or  dam- 
aged, for  public  use  without  just  compensaition,' '  which  is  to  be 
ascertained,  '^  by  a  juiy  or  boai-d  of  commissioners  of  not  less  than 
three  freeholders,  in  such  manner  as  may  be  prescribed  by  law." 

We  do  not  deny  that  tlie  general  assembly  may  confer  upon  muni- 
cipal authorities  the  power  to  abate  nuisances,  and  to  declure 
what  shall  be  deemed  nuisances,  but  the  latter  power  cannot  be  so 
absolute  as  to  be  beyond  the  cognizance  of  the  courts  to  determine 
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whether  it  has  been  reasonably  exercised  in  a  given  case  or 
not.  OaUs  t.  Milwaukee^  10  WalL  497.  The  ordinance  in 
question  cannot  be  maintained  as  a  police  regulation.  It  can 
never  be  necessary  to  take  from  one  man  his  property  and  give  it 
to  another,  until  the  property  is  in  such  condition  that  it  is,  or  is 
so  used  that  it  is  likely  to  become,  a  nuisance  ;  and  even  in  the 
latter  case,  until  it  has  become  a  nuisance,  an  opportunity  should 
be  given  the  owner  to  change  the  use,  or  make  such  disposition  of 
his  property  as  will  prevent  the  apprehended  danger.  Or  the  city 
might,  as  a  sanitary  measure,  by  ordinance  authorize  the  seizure 
and  sale  of  dead  animals  by  its  proper  officei-s,  in  order  to  prevent 
an  improper  sale  or  disposition  of  them  by  the  owner,  provided  it 
secured  to  such  owner  the  proceeds  of  such  sale.  This  might  be 
tolerated,  but  it  would  be  on  the  very  verge  of  debatable  ground. 

By  this  ordinance,  as  construed  by  the  two  courts  which  have 
passed  upon  it,  the  property  of  A.  in  his  dead  hog  or  bullock  is 
transferred  to  B.,  without  the  intervention  of  courts  or  juries,  and 
with  no  formality  whatever,  except  a  notice  from  the  police  depart- 
ment of  the  city,  that  the  hog  or  bullock  is  dead,  and  is  to  be 
found  at  a  given  place,  which  may  be  on  the  owner's  premises  in 
his  own  possession.  The  ordinance  does  not  declare  that  all  dead 
animals  found  in  the  city,  not  killed  for  human  food,  are  nui- 
sances, and  if  it  did,  such  a  provision  could  not  be  upheld.  A  dead 
hog,  or  steer  or  sheep  is  not  per  se  a  nuisance.  It  was  so  ruled  by 
the  New  York  Court  of  Appeals  in  Underwood  v.  Qreetu  42  N.  Y. 
140.  It  was  there  observed  that:  *^  A  dead  hog  is  not  per  se  a  nui- 
sance, even  though  it  died  of  suffocation,  and  is  not  necessarily  dan- 
gerous to  public  health.  The  owner  may  still  put  it  to  a  useful 
and  innocent  purpose. '^  While  a  dead  animal  is  not  per  se  a  nui- 
sance, it  may  become  so,  and  the  city,  under  her  charter,  may  pass 
such  ordinances  as  are  necessary  to  prevent  it  from  becoming  a 
nuisance,  but  she  must  in  such  legislation  pay  a  proper  regard  to 
the  rights  of  the  owner  of  such  property. 

The  death  of  a  domestic  animal  does  not  terminate  the  owner's 
property,  and  while  he  may  be  required  to  make  such  use  or  dis- 
position of  the  carcass  as  will  prevent  a  nuisance,  stench  or  other 
inconvenience  to  the  neighborhood,  the  municipal  authorities  can- 
not arbitrarily  deprive  him  of  liis  proi>erty  by  giving  it  to  another. 
If  not  per  se  a  nuisance,  it  is  property  in  the  broadest  sense  of  the 
term,  and  all  the  provisions  of  our  Constitution  above  quoted  apply 
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to  it.  If  the  ordinance  bear  the  construction  placed  upon  it  by 
i^pondenty  \re  are  clearly  of  the  opinion  that  it  was  not  competent 
for  the  legislature  to  confer  authority  upon  the  city  of  St.  Louis  to 
pass  it. 

A  similar  question  was  passed  upon  by  this  court  in  lAnwry  y. 
Ratntoatery  70  Mo.  152;  s.  o.,  35  AnL  Rep.  420;  and  we  there  held 
an  act  of  the  legislature  of  this  State  unconstitutional  which  au- 
thorized the  acting  president  of  the  board  of  police  commissioners 
of  the  city  of  St.  Louis,  on  his  own  knowledge  or  information  that 
there  was  a  prohibited  gaming  table,  or  other  gaming  device,  kept 
or  used  in  the  city^  to  issue  his  warrant  to  an  oflBlcer  of  the  police 
force,  to  seize  such  table  or  device  and  bring  it  before  him  to  be 
publicly  destroyed  by  burning  or  otherwise.  It  was  contended  that 
this  act  was  valid,  as  a  police  regulation,  but  the  court  held  other- 
wise, and  that  decision  is  in  line  with  adjudications  in  Massachu- 
setts, 1  Gray,  1;  Michigan,  4  Mich.  126;  Vermont.  27  Vt.  318,  and 
other  States.  It  is  not  to  be  denied  that  other  respectable  courts 
have  held  the  contrary  doctrine,  but  that  announced  by  this  court, 
following  the  decisions  in  the  States  above  named,  is  more  just  and 
reasonable,  and  more  in  consonance  with  the  genius  of  republican 
government. 

If  such  an  ordinance  as  the  one  in  question  be  upheld,  then  all 
4mr  constitutional  provisions  for  the  protection  of  property  rights 
are  meaningless  and  worthless. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  concur.  Judgment  reversed. 


McOgrd's  Admikistratou  v.  McCobd. 

(771C0.168.) 
Oifl  —  eatua  mortU: ' 

A  father,  about  a  week  before  his  death,  pat  a  package  of  money  in  the  liands 
of  his  eon  to  take  care  of  it  for  him»  and  eomo  three  days  before  hie  death  told 
Ua  Mn«  in  case  he  ahoald  not  recoyer,  to  pay  the  funeral  ezpeneea,  and  divide 
the  balance  between  himself  and  certain  of  hie  brothers  and  sisters.  Meld 
not  a  gift. 

VuL-XLVI  — 2 
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ACTION  to  recoTer  money  wrongfully  converted.     The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 

Aiez,  OravM  and  A.  F.  Alexandar,  for  appellants,  citing  Clougk 
Y.  Claugh,  117  Mass.  83,  85  ;  Fierce  t.  Bosion  B'k,  129  id.  425  ; 
8.  c,  37  Am.  Rep.  371 ;  Sheedy  v.  Roach,  124  Mass.  472  ;  s.  c,  26 
Am.  Rep.  680 ;  Ellis  v.  Secor,  31  Mich.  185 ;  8.  c,  18  Am.  Rep. 
178  ;  Turner  v.  Estahrook,  129  Mass.  425 ;  Hill  v.  Stevetison,  63 
Me.  364 ;  8.  c,  18  Am.  Rep.  231  ;  Davie  t.  Ney,  125  Mass.  590 ; 
8.  c,  28  Am.  Rep.  272  ;  Ort/mee  v.  Hone,  49  N.  Y.  17  ;  Seeeione 
V.  Mosely,  4 Cush.  87  ;  Coutani\,  Schuyler,  1  Paige, 316 ;  Trorlicht 
V.  Weizenecher,  1  Mo.  App.  482  ;  CaldioM  v.  Renfrew,  33  Vt.  213  ; 
Carradine  v.  Carradine,  58  Miss.  286 ;  s.  c,  38  Am.  Rep.  324 ; 
Dresser  v.  Dresser,  46  Me.  48 ;  2  Story  Eq.  (12th  ed.)  607  a. 

John  F.  Fhillips,  for  respondent 

Henry,  J.  This  is  a  suit  by  plaintiff,  originally  against  Charles 
McCord,  to  recover  the  sum  of  $8,000,  which,  it  is  alleged,  was  the 
proi)erty  of  plaiutiff*8  intestate,  and  was  wrongfully  taken  posses- 
sion of  by  Charles  McCord,  and  converted  to  his  own  use.  After 
the  deatli  of  the  intestate,  the  money  was  equally  divided  by 
Charles  McCord  between  himself  and  co-defendants,  who,  on  their 
motion,  over  plaintiff's  objection,  were  made  parties  defendant  to 
the  suit.  Charles  McCord  answers,  in  substance,  that  the  intestate, 
his  father,  who  was  aged  and  infirm,  and  in  daily  apprehension  of 
death,  in  his  last  illness  delivered  to  defendant  the  sum  of  $1,400, 
to  keep  as  his  own,  in  case  of  the  donor's  death,  and  the  same 
amount  for  each  of  his  children,  Benjamin,  Martha,  Sarah  and 
Af  ary,  to  be  delivered  to  them  respectively,  in  the  event  of  his  death, 
and  that  after  his  father's  death,  he  made  the  distribution  as  di- 
rected. The  answer  of  his  co-defendants  was  substantially  the  same 
and  the  replication  was  a  general  denial.  The  trial  of  the  cause 
resulted  in  a  judgment  for  plaintiff  against  Charles  McCord,  from 
which  defendants  have  appealed. 

It  seems  that  there  was  no  judgment  for  or  against  Charles  Mc- 
Cord's  co-defendants,  and  all  that  appears  is,  that  the  court  found 
that  they  were  not  necessary  parties. 

The  only  one  of  tlic  numerous  questions  raised  on  trial  and 
argued  in  the  briefs  of  counsel,  which  we  deem  it  necessary  to  pass 
upon,  is  whether  the  intestate  made  a  gift  of  the  money  in  contro- 
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Tersy  to  defendmit,  as  alleged   in  the  answer ;  in  other  words, 
whether  there  was  a  donatio  causa  fnorfis. 

The  defendant  Charles  McCord  testified  as  follows  :  I  was  at 
home  ;  pa  died  Tuesday  morning  ;  he  had  been  at  my  house  two  or 
three  months ;  he  had  $7,700  at  my  house  ;  I  saw  the  $7,700 
\^  hen  he  gave  it  to  me  on  Monday  about  a  week  before  he  died ;  he 
hande  I  the  package  of  money  to  me  and  told  me  to  take  care  of  it 
for  him ;  he  took  it  from  under  the  head  of  his  bed  ;  it  was  wrap- 
lied  in  brown  paper  and  securely  tied  ;  my  wife  was  in  the  room  at 
the  time,  and  I  just  gave  it  to  her  and  told  her  to  put  it  away  ;  I 
gave  it  to  my  wife  to  take  care  of  it ;  I  think  it  was  on  Saturday 
before  his  death,  I  had  gone  to  the  timber,  and  I  sent  for  a  doctor 
to  see  him  ;  the  doctor  came  while  I  was  away  ;  doctor  was  going 
away  when  I  returned  ;  he  told  me  that  he  could  not  do  any  thing 
for  him  ;  I  went  up  to  the  room  ;  no  one  was  present ;  I  spoke  to 
him  and  asked  him  how  he  felt  about  dying ;  he  told  me  that  he 
would  rather  live,  but  that  he  was  ready,  that  his  business  was 
all  arranged  with  the  exception  of  the  money  ;  I  called  my  wife  into 
the  room.  He  said  that  in  case  he  should  not  get  well  to  take  the 
money,  and,  after  i>aying  the  funeral  expenses,  which  he  did  not  want 
to  cost  less  than  $100,  then  to  pay  to  mother  the  $600  for  her  life-time 
interest  in  the  Kirtley  farm,  and  put  Mrs.  Eirtley  in  possession  of 
her  farm,  then  to  divide  the  balance  equally  between  the  five  —  Mar- 
tha, Mary  and  Sarah,  Frank  and  myself.  Ho  then  said  to  join  in  and 
make  Lucy  Ann  a  deed  to  her  farm  in  Jackson  county.  I  believe 
I  asked  him  then  what  he  wished  me  to  do  with  the  fifty-five  acre 
tract,  the  little  farm  in  Jackson  county.  He  said  to  sell  it  and 
pay  expenses  or  debts  or  something ;  he  was  aware  of  the  fact  that 
he  would  not  get  well ;  he  died  on  Tuesday  next  at  eleven  o'clock, 
A.  M.  ;  he  did  not  get  out  of  bed  again  except  to  the  chamber.  I 
carried  the  instructions  out.  On  the  day  of  the  funeral  I  told 
Robinson,  at  Lexington,  that  I  wanted  to  see  them  before  they  left 
town ;  in  the  mean  time  brother  had  left  town,  also  Mrs.  Eirtley  ; 
I  told  Robinson  and  wife  and  Hill  and  wife  what  pa's  instructions 
were,  and  when  it  was  convenient  I  would  meet  them  at  Robinson*3 
or  Kirtley's  and  distribute  the  money ;  that  I  had  the  money  at 
home ;  a  week  or  ten  days  after  this  I  sent  a  note  to  Frank  to  meet 
me  at  Robinson's :  I  met  them,  except  Frank,  at  Robinson's  and 
delivered  the  money  and  took  their  receipts  ;  I  gave  them  $1,400 
each  ;  I  paid  mother  the  $600  ;  I  paid  his  funeral  expenses. 
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The  testimony  of  Aire.  Frances  McOord,  wife  of  Charles  Mc- 
Cord,  was  in  substance  the  same  as  that  of  her  hasband.  The 
court  admitted  this  testimony,  but  afterward  declared  that  Charles 
McCord  and  wife  were  not  competent  witnesses  and  excluded  it. 

If  what  was  testified  to  by  McCord  and  wife,  who  were  the  only 
witnesses  to  prove  the  gift,  does  not  establish  a  dmiatio  cauga  mortift 
then  even  if  the  court  erred  in  re jecting  their  testimony,  the  judg- 
ment should  be  affirmed,  because  it  is  not  claimed  that  there  was  a 
gift  inter  vivos,  and  no  title,  except  by  gift,  is  asserted.  The  dis- 
tinctions  on  the  subject  of  gifts  of  this  character  are  finely  drawn^ 
and  a  conflict  is  frequently  declared  between  the  authorities  when 
it  is  more  apparent  than  real.  To  constitute  such  a  gift  it  must  be 
made  in  the  last  illness  of  the  donor,  or  in  contemplation  and  ex- 
pectation of  death.  There  must  be  a  delivery  of  the  subject  by 
the  donor,  and  it  is  "defeasible  by  reclamation,  the  contingency  of 
survivorahip,  or  deliverance  from  peril."  2  Kent  Com.  444  ;  Nicho* 
las  V.  AdamSy  2  Whart.  17  ;  Walter  y.  Ford,  74  Mo.  195.  It  must, 
be  a  delivery  as  a  gift,  and  such  a  delivery,  as  in  case  of  a  gift 
inter  vivos  would  invest  the  donee  with  the  title  to  the  subject  of 
the  gift. 

In  the  case  at  bar  the  delivery  actually  made  was  not  in  execu- 
tion or  contemplation  of  a  gift,  so  far  as  the  evidence  discloses.  It 
was  delivered  to  Charles  McCord  to  hold  as  a  bailee,  and  the  lan- 
guage of  the  intestate,  in  the  last  interview  he  had  with  his  son  on 
the  subject,  was  in  substance,  "After  my  death  take  it."  The  exact 
words  were  :  "  If  I  should  not  get  well,  take  the  money,"  etc.  It 
was  not :  "  Take  the  money,  and  if  I  get  well,"  make  the  disposi- 
tion of  the  property  I  have  directed. 

And  it  will  be  observed  that  he  not  only  attempted  to  make  a 
testamentary  disposition  of  the  money  but  of  all  the  property  he 
possessed.  He  directed  that  a  deed  should  be  made  to  his  daughter 
of  a  tract  of  land  in  Jackson  county ;  that  not  less  than  $100  of 
the  money  should  be  expended  for  his  funeral  expenses  ;  that  MOO 
should  be  given  to  his  wife  for  her  life  interest  in  the  Kirtley  &rm^ 
of  which  Mre.  Eirtley  was  to  be  put  in  possession.  It  was  a  nun- 
cupative will  made  without  the  observance  of  the  formalities  re- 
quired by  the  statute,  and  bequeathing  an  amount  largely  in  excess 
of  that  of  which  the  statute  authorizes  a  disposition  in  that  man- 
ner. If  such  a  transaction  is  to  be  held  a  dofiaiio  eausa  mortis, 
the  section  of  the  statute  in  i-elation  to  nuncupative  wills  and  that 
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requiring  other  wills  to  be  in  writing,  signed  by  the  testator,  etc., 
have  no  force  whatever. 

All  the  statements  with  respect  to  the  disposition  of  his  property 
made  by  the  intestate,  and  testified  to  by  McCord  and  wife,  are  to 
be  taken  as  constituting  one  transaction.  We  can  no  more  sever 
what  was  said  in  relation  to  the  cash,  from  what  was  said  concern- 
ing the  farms  and  $600  to  the  wife  and  funeral  expenses,  than  one 
of  those  items  can  be  dissevered  from  the  other.  Each  was  not  a 
single  transaction  standing  alone,  bnt  all  together  constituted  an 
entirety  and  were  a  testamentary  disposition  of  all  the  property  he 
owned,  so  far  as  the  evidence  shows,  and  even  providing  for  the 
payment  of  debts,  by  directing  the  sale  of  the  fifty-five  acre  tract 
for  that  purpose. 

In  the  view  we  take  of  the  case  it  is  unnecessary  to  pass  upon 
the  competency  of  Oharles  McGord  and  wife  as  witnesses^  and  we 
therefore  decline  to  do  so. 

The  court  should  have  rendered  a  judgment  either  for  or  against 
the  co-defendants  of  Charles  McCord,  or  as  to  them  dismissed  the 
suit.  As  they  were  not  necessary  parties  to  the  suit,  and  on  their 
own  motion  were  made  co-defendants,  for  a  reason  which  can  only 
be  conjectured,  and  plaintiff  has  not  appealed,  complaining  that  no 
judgment  was  rendered  against  them,  we  shall  reverse  the  judg- 
ment and  remand  the  cause,  with  directions  to  the  court  below  to 
enter  a  judgment  in  favor  of  plaintiff  on  the  finding  against 
Charles  McCord,  and  dismiss  the  suit  as  to  his  co-defendants. 

All  concur. 


St.  Louis,  Kaksas  City  akd  Northkbk  Railroad  Cokpant 

V.  Cleary. 

07  Mo.  684.) 

Carrier  —  eaniract  HmUing  lidbQiUy, 

In  the  abflenee  of  fraud  or  mistake  a  contract  for  transportation  of  cattle. 
fiigned  by  the  shipper,  is  the  sole  evidence  of  the  a^rreement,  although  it 
differs  from  the  previoos  oral  agreement,  and  the  shipper  did  not  read  it. 

ACTION  for  freight.    The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 
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Hah  £  Eadify  for  appellant. 
Wells  H.  Blodt/eUy  for  respondent 

Norton,  J.  This  suit  was  instituted  in  the  Circuit  Court  of 
Carroll  county,  to  recover  of  defendants  the  sum  of  $125.50,  for 
tmnspoiting  six  car-loads  of  cattle  from  Kansas  city  to  Norbome. 

It  is  averred  in  the])etition  that  plaintiff  and  defendant  entered 
into  a  s])ecial  conti-act  in  writing,  whereby  the  plaintiff  nndertook 
to  tnuisport  for  defendant  six  car-loiids  of  cuttle  fram  Kansas  city 
to  Norborue  at  ti20.50  jxjr  car,  which  it  was  averixnl  wjis  a  reduced 
rate,  in  consideration  of  the  undertaking  and  agreement  of  defend- 
ant to  take  cai*e  of  said  cattle  while  on  the  trip,  load  and  unload 
the  same  at  his  own  risk  and  ex[)en8e,  and  that  plaintiff  should 
not  be  responsible  for  any  loss,  damages  or  injury  which  might 
hapi^en  to  said  freight  in  loading,  forwai'ding  or  unloiiding,  etc.  It 
is  also  averred  that  in  said  contnict  defendant  agreed  that  any 
claim  for  damages  that  might  accrue  under  said  contract  should  be 
made  in  writing  to  the  general  freight  agent  of  defendant  withni 
five  days  after  the  cattle  were  unloaded  Jit  the  place  of  destination. 
It  is  also  averred  that  plaintiff  shipped  said  cattle  in  pursuance  of 
the  contract,  and  that  defendant  has  failed  and  i-efused  to  pay 
the  i)rice  agreed  upon. 

Defendant,  in  his  answer,  admitted  that  he  executed  the  contract 
sued  upon,  but  averred  that  before  the  same  Wiis  executed  by  him, 
he  had  verbally  agreed  with  ])laintiff  as  to  the  number  of  cars,  the 
price  to  be  paid  per  car,  the  time  of  shippnig  the  stock  and  the 
manner  in  which  they  were  to  be  shipped,  and  that  after  said  cattle 
had  been  loaded  in  the  cars  under  said  verbal  contmct,  and  while 
the  train  was  about  starting,  and  did  within  a  very  few  minutes 
thereafter  start,  the  contmct  set  forth  in  phuntiff's  jwtition  was 
presented  to  defendant  for  his  signature  and  **  under  the  innu'cs- 
sion  that  said  written  contract  contained  substantially  the  contmct 
that  had  been  previously  agreed  upon,  the  defendant,  not  having 
time  to  read  the  same  before  the  train  started,  signed  the  same 
without  any  knowledge  on  his  part  that  it  contained  the  reserva- 
tions and  exceptions  therein  contained."  The  answer  further  set 
up,  by  way  of  counter-claim,  that  by  reason  of  delays,  occasioned 
by  the  negligence  of  plaintiff,  defendant's  cattle  were  injured  to 
the  amount  of  $250,  which  he  asked  to  be  set  off  against  plaintiff's 
claim  and  for  judgment  in  his  favor  for  the  balance. 
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Tho  cause  was  tried  by  the  court  without  the  intervention  of  a 
jury,  and  judgment  was  rendered  for  plaintiff  for  $125.50,  from 
which  defendant  has  appealed  to  this  court. 

On  the  trial,  evidence  was  introduced  tending  to  prove  the  aver- 
ments of  the  petition^  and  also  evidence  tending  to  prove  the 
allegations  of  the  answer,  and  the  only  ground  relied  upon  for  a 
reversal  of  the  judgment  is  the  action  of  the  court  m  refusing  the 
following  instructions  asked  by  defendant : 

1.  If  the  cattle  referred  to  in  the  pleadings  and  testimony  were 
actually  loaded  into  the  cars  of  plaintiff,  as  stated  in  the  answer, 
before  tne  alleged  written  contract  was  signed,  and  were  received  by 
the  agent  of  thD  company  with  the  previous  verbal  understanding 
as  to  the  terms  of  shipment,  then  the  rights  and  liabilities  of  the 
parties  to  said  shipment  were  fixed,  and  the  liabilities  of  plaintiff 
thereunder  as  common  carriers  were  not  modified  or  changed  by 
said  written  contract. 

2.  The  liability  of  plaintiff  iu  this  case  is  that  of  a  common 
carrier,  and  not  a  forwarder  merely,  and  the  stipulation  to  that 
effect  iu  the  alleged  written  contract  is  void. 

3.  The  cause  of  action  set  up  by  the  defendant  in  his  answer 
and  counter-claim  is  founded  on  the  alleged  wrongful,  willful  and 
negligent  acts  and  conduct  of  plaintiff,  and  not  on  the  written  con- 
tract set  up  in  the  petition. 

4.  If  the  defendant  had  not  the  time  before  the  alleged  depart- 
ure of  the  train  after  the  cattle  were  loaded,  to  examine  the  printed 
and  written  conditions  of  the  written  contract  set  up  in  the  peti- 
tion, and  if  defendant  was  leaving  on  said  train  with  his  cattle,  to 
look  after  and  care  for  same,  then  any  conditions  or  stipulations  in 
said  contract  inconsistent  with  plaintiff's  general  liability  as  a  com- 
mon carrier  are  void. 

While  it  has  been  held  that  a  common  carrier  cannot  stipulate 
against  liability  for  damages  resulting  from  and  occasioned  by  his 
negligence,  it  has  also  been  held,  he  can  by  special  contract  with 
the  shipper  limit  his  liability.  Ketchumy.  American  Ex.  Cb.,  53 
Mo.  390;  Read  v.  St.  Louis,  K.  C.  £  N.  R'y  Co.,  60  id.  199;  Rice 
V.  Kansas  Pac.  Ry  Co.,  63  id.  314;  Sturgeon  v.  St.  Louts,  K.  C.  d 
N.  Ry  Co.,  65  id*  569.  It  was  held  in  the  case  of  &  Bryan  v. 
Kinney,  74  Mo.  125,  that  ^'  as  a  general  rule,  when  goods  are  de* 
livered  to  a  carrier  for  transportation  and  a  bill  of  lading  or  receipt 
18  delivered  to  the  shipper,  he  is  bound  to  examine  and  ascertain 
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its  contents,  and  if  he  accepts  it  without  objection,  he  is  bound  by 
its  terms,  and  resort  cannot  be  had  to  prior  parol  negotiations  to 
vary  them.  That  he,  the  shipper,  did  not  read  the  bill  of  lading 
or  know  its  contents  makes  no  difference ;  he  might  have  read  it 
and  it  was  his  duty  to  do  so,  and  in  the  absence  of  fraud  or  mis- 
take, the  writing  must  be  taken  as  the  sole  CTidence  of  the  final 
agreement  of  the  parties."  The  same  principle  is  announced  in 
the  case  of  Mulligan  v.  lU.  Cent.  R^y  Co.,  36  Iowa,  181,  where  tha 
terms  of  a  bill  of  lading  were  sought  to  be  evaded  on  the  ground 
that  the  shipper  did  not  know  its  contents.  It  was  held  :  ''It  not 
appearing  that  any  fraud  or  imposition  was  practiced,  or  that  any 
mistake  intervened,  the  plaintiff  must  be  conclusively  presumed  to 
have  been  acquainted  with  its  contents,  and  if  he  did  not  do  so,  thft 
consequences  of  his  folly  and  negligence  rest  upon  himself.  Courts 
cannot  undertake  to  relieve  parties  from  the  effects  of  such  inat- 
tention and  want  of  care.  If  once  they  should  enter  this  doubtful 
domain,  it  is  impossible  to  foresee  to  what  lengths  their  interference 
might  be  pressed,  or  of  what  limit  it  would  finally  admit."  The 
Bume  doctrine  is  announced  in  the  cases  of  MeMiUan  v.  M,  S.  S 
N.  I.  R,  R,  Co,,  16  Mich.  79  ;  Grace  v.  Ada^M,  100  Mass.  505 ;  a. 

c,  1  Am.  Rep.  131. 

[Minor  matter  omitted.] 

Judgment  affirmed,  in  which  all  concur,  except  Judge  Ray,  who 

was  of  counsel  in  the  case. 

JudgmeiU  affirmed. 
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A  fin  insiinuioe  poliej  ma/  be  enforced  althongli  the  insured  liimielf  burned 

the  property  when  Insane. 

ACTION  on  fire  ixisaracioe  policy.    The  opimon  fAdtm  th^  OMAt 
The  defendant  had  judgment  below. 


Oeo.  W.  BumeUy  for  appellants. 

Chas.  Wm  FeUkm',  for  respondent. 

CAflSODAY,  J.  Aflsoming  that  the  defendant  oalled  for  proob  of 
k»,  yefc  we  do  not  think  anch  call  was  made  with  such  knowledge 
of  the  facts  as  to  wniye  the  defense  allied  that  the  assured  burned 
his  own  buildings.  In  submitting  the  question  of  insanity,  the 
court,  in  effect,  charged  the  jury  that  they  must  look  outside  of  the 
commission  of  the«aet  of  which  the  assured  was  charged,  and  could 
enly  find  him  insane  from  other  and  independent  testimony  in  no 
way  connected  or  associated  with  the  crime.  Assuming  that  the 
Vol.  XLVI  —  3 
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plaintUb  had  the  right  to  liave  the  question  of  insanity  submitted 
to  the  jury,  then  tlie  mental  condition  of  Wiskow  at  the  time  of  the 
burning  was  the  material  subject  of  inquiry.  Certainly  his  acts, 
being  of  the  character  indicated,  tended  to  show  what  his  mental 
condition  was  at  that  time.  It  is  undoubtedly  the  law  that  where 
the  only  evidence  tending  to  prove  insanity  is  the  commission  of  a 
given  crime,  such  act  of  itself  is  not  sufiScient  to  establish  insanity. 
The  mere  fact  that  a  man  commits  suicide  does  not  even  raise  a 
presumption  of  insanity  at  the  time.  It  is  however  a  fact,  which 
in  connection  with  other  evidence  becomes  very  pertinent  to  the 
issue.  Especially  is  this  so  where  the  suicide  is  immediately  pre- 
ceded by  the  murder  or  attempted  murder  of  members  of  the 
suicide's  family,  and  the  destruction  of  his  property  without  any 
apparent  motive  or  even  provocation.  The  rule  is  elementary,  and 
must  exist  from  the  very  nature  of  the  question  to  be  determined. 

The  learned  counsel  for  the  defendant  virtually  concedes  the  rule. 
For  this  manifest  error  in  the  charge  therefore  the  case  must  be 
reversed,  unless  the  determination  of  the  question  of  insanity  was 
immaterial,  as  urged  by  counsel  for  the  defendant.  He  claims  that 
the  burning  of  the  buildings  by  the  assured  relieved  the  company 
from  all  liability,  regardless  of  the  question  whether  he  was  at  the 
time  sane  or  insane,  and  such  seems  to  have  been  the  opinion  of  the 
court  during  a  portion  of  the  trial.  The  question  is  important, 
and  the  principal  one  discussed  upon  the  argument.  Counsel  on 
both  sides  concede  their  inability  to  find  any  adjudicated  case 
dii*ectly  in  point.  Upon  the  part  of  the  plaintiffs  it  is  urged  that 
the  case  is  the  same  in  principle  as  the  liability  of  a  life  insurance 
company,  where  the  assured  has  committed  suicide ;  and  several 
cases  are  cited  which  hold,  in  effect,  that  if  the  assured  was  insane 
at  the  time  of  the  suicide,  then  the  company  is  liable,  otherwise  not. 

On  the  other  hand,  it  is  claimed  upon  the  part  of  the  defense 
that  those  cases  have  no  application  to  fire  insurance;  that  the 
two  classes  of  contracts  are  essentially  different ;  that  a  policy  of 
fire  insurance  is  a  contract  of  indenmity —  a  contract  for  compensa- 
tion for  damages  actually  sustained ;  whereas  a  policy  of  life  in- 
Burance  is  a  contract  to  pay  a  certain  sum  of  money  upon  the  death 
of  a  person  named,  which  is  sure  to  happen,  and  that  such  payment 
as  to  be  made,  regardless  of  the  value  or  worthlessness  of  the  life 
msured.  Having  thus  distinguished  the  two  classes  of  cases,  the 
learned  counsel  contends,  that  vvhile  an  insane  pei-son  cannot  be 
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guilty  of  a  criiney  nor  liable  for  a  tort  wherein  the  intent  is  a 
neceteaiy  ingredient,  yet  that  a  lunatic  has  always  been  held  liable 
for  other  torts  resulting  in  damage.  In  support  of  this,  counsel 
cites  seyeral  cases,  and  argues  from  them  that  if  a  lunatic  burns 
the  buildings  of  A. »  he  is  liable  to  A.  for  the  amount  of  the  actual 
damages  sustained  ;  and  tliat  since  this  is  so,  it  must  follow  that  a 
lunatic  cannot  bum  his  own  buildings  upon  which  he  has  preTiousIy 
obtained  an  insurance,  and  then  turn  around  and  recover  of  the 
insurer  the  damages  he  has  sustained  by  reason  of  his  own  act. 

The  argument  is  plausible,  and  deserres  very  careful  consideration, 
especially  in  the  absence  of  any  direct  authority  upon  the  question 
involved.  In  order  to  appreciate  its  force,  it  may  be  well  to  con- 
sider the  precise  ground  upon  which  such  liability  is  predicated. 
Erom  V.  Sckoonmaker^  3  Barb.  650,  was  an  action  for  false  im*- 
prisonment  on  void  process  issued  by  the  defendant  when  a  lunatic, 
and  Judge  Harris  stated  the  rule  thus :  '^  He  [a  lunatic]  is  not  a 
free  agent,  capable  of  intelligent,  voluntary  action,  and  therefore  is 
incapable  of  a  guilty  intent,  which  is  the  very  essence  of  crime ; 
but  a  civil  action,  to  recover  damages  for  an  injury,  may  be  main- 
tained against  him,  because  the  intent  with  which  the  act  is  done  is 
not  material.  •  *  *  Ordinarily,  in  an  action  for  a  personal  in- 
jury, the  amount  of  damages  is,  at  least  to  a  considerable  extent, 
governed  by  the  motive  which  influenced  the  |)arty  in  committing 
the  act.  *  ♦  *  But  in  respect  to  the  lunatic,  as  he  has  properly 
no  will,  it  follows  that  the  only  proper  measure  of  damages  in  an 
action  against  him  for  a  wrong,  is  the  mere  compensation  of  the 
party  injured." 

In  Morse  v.  Gratofordy  17  Vt.  499,  the  defendant,  while  insane, 
killed  the  plaintifTs  ox,  and  in  an  action  against  him  therefor  the 
court  said  :  *'  It  is  a  common  principle  that  a  lunatic  is  liable  for 
any  tort  which  he  may  commit,  though  he  is  not  punishable  crimi- 
nally. When  one  receives  an  injury  from  the  act  of  another,  this 
is  a  trespass,  though  done  by  mistake  or  without  design.  Conse- 
quently, no  reason  can  be  assigned  why  a  lunatic  should  not  be  held 
liable.''  To  the  same  eflTect,  Behrens  v.  McKenzle^  23  Iowa,  333. 
In  Seals  y.  See^  10  Penn.St.  61,  Chief  Justice  Gibson  said.  "  As  an 
insane  man  is  civilly  liable  for  his  torts,  he  is  liable  to  bear  the  con- 
sequences of  his  infirmity,  as  he  is  liable  to  bear  his  misfortunes,  on 
the  principle  that  where  a  loss  must  be  borne  by  one  of  two  inno- 
cent persons,  it  shall  be  borne  by  him  who  occasioned  it.''    This 
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was  quoted  approTingly  iu  LancoMUr  t.  Jloor^  78  Peao.  SL  413^ 
B.  c.y  21  Am.  Bj&^  24,  and  is  Bubstanlially  the^iound  of  liabiKty  as 
stated  in  Oooley  on  Torts,  9d-10a. 

Thus  the  liability  is  made  in  no  way  dependent  upon  intent  orde- 
4sign  to  commit  the  act  complained  of,  but  is  based  upon  a  theory 
that  the  lunstic  had  no  will,  hence  can  form  no  design  nor 
have  any  intent.  It  is  solely  upon  the  ground  that  where  a 
kas  mmt  fall  upon  one  of  two  persons  equally  innocent,  it  must  be 
borne  by  the  one  who  caused  it  To  jelieye  the  defendant  from 
liaUhty  upon  the  streogth  of  the  above  authorities^  therefore,  we 
must  go  to  the  extent  of  holding  that  there  oan  be  no  recovery  in 
auch  case  if  the  destruction  of  the  property  was  in  consequence  of 
any  act  of  the  aasnmri,  xmmoyed  and  unprompted  by  any  intent  or 
design,  4md  wh^i  auch  assured  was,  in  legal  contemplation,  without 
auy  will  of  hss  own,  and  hence  incapable  of  forming  any  design  or 
liaving  any  intend  to  destroy.  Is  such  the  law  of  fii*e  insurance  ? 
it  ra  conceded  that  there  is  no  express  stipulation  in  the  policy 
relieying  the  campany  from  liability  in  such  case.  But  it  is  a 
maxim  of  the  insoranoe  law  of  all  commercial  nations  that  the 
assured  cannot  Teeover  for  loss  produeed  by  his  own  wrongful  act 
Tbompmn  y.  Bcpper,  6  EL  &  Bl.  191. 

This  brings  os  to  the  question,  whether  he  can  reoover  if  he  hap- 
pens to  aet  £re  to  the  building  without  any  intent  or  design  to  in- 
jure any  one.  In  the  absence  of  fraud  or  design,  there  can  be  no 
question  but  tJiat  a  fire  insurance  company  is  not  relieved  from  lia- 
bility on  its  policy  by  i^eason  of  loss  by  fire  through  the  negligence  of 
the  assured  or  his  servants.  Dobson  v.  Sotheby,  1  Moody  &  M.  90  ; 
B^tk  V.  The  Jtoyol  Exchange,  2  B.  &  Aid.  73  ;  Walker  v.  Maittand, 
5  id.  171  ;  Bhaw  v.  Jiobberds,  6  Ad.  &  K,  75 ;  OUlin  v.  Im.  Cb.,1 
Sumn.  434  ;  Oolumhia  Lis.  Co.  v.  Lawrence^  10  Pet.  507 ;  Waters  v. 
liis.  Co.,  11  id.  213  ;  SL  Louis  Ins.  Co.  v.  Olasgow,  8  Mo.  713  ; 
Mhon  v.  Ins.  Co.^  8  Cush.  477  ;  Gates  v.  Ins.  Co.,  6  N.  Y.  469  ; 
Matthews  t.  Im.  Go.^  11  id.  14 ;  Huckins  v.  Ins.  Co.,  11  Fost  247 ; 
Jahnson  v.  his.  Co.,  4  Allen,  388 ;  Mickey  v.  Ins.  Co ,  35  Iowa, 
174 ;  8.  €.,14  Am.  Bep.  494 ;  Cumberland  v.  Douglas,  58  Penn.  St. 
423  ;  National  Ins.  Co.  v.  Wehster,  83  111.  470  ;  Cove  v.  Ins.  Co.^ 
48  N.  H.  41 ;  a.  c,  2  Am.  Rep.  1G8. 

In  Debsony.  Soiheby,  supra,  Lord  Tentbrden,  G.  J.,  said  that 
«<one  of  the  great  objects  of  insuring  is  security  against  the  negli- 
gence of  servants  and  workmen."    In  Shaw  v,  Bobberds,  supra. 
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Lord  Denman^  0.  J.,  reiterated  the  aame  doctrine,  and  added : 
"Bat  it  is  argaed  that  there  Lb  a  distinction  between  the  negligence 
of  servants  or  strangers  and  that  of  the  assured  himself.  We  do 
not  see  any  gronnd  for  such  distinction  ;  and  are  of  opinion  that 
in  the  absence  of  all  fraud,  the  proximate  cause  of  the  loss  only  is 
to  be  looked  to."    Page  84. 

In  OcUes  t.  Im.  Co.,  supra,  the  opinion  of  the  conrt  states  that 
*'  there  can  be  no  doubt  that  one  of  the  objects  of  insurance  against 
fire  is  to  protect  the  insured  from  loss,  as  well  against  his  own  neg- 
ligence as  that  of  his  servants  and  others,  and  therefore  the  simple 
fact  of  negligence  in  either,  however  great  in  degree,  has  never  been 
held  to  be  a  defense  in  such  policy."    Page  478. 

In  Mickey  v.  Ins.  Co.,  supra,  the  stove-pipe  passed  from  below 
through  the  floor  of  the  second  story.  The  pipe  in  the  second 
story  was  removed  and  a  bed  placed  over  the  hole  by  the  assured's 
wife,  with  the  intention  of  removing  the  stove  below,  but  which 
was  not  done.  Subsequently,  the  weather  becoming  colder,  she 
made  a  fire  in  the  stove,  without  thinking  of  the  removed  pipe  and 
the  bed  above.  The  result  that  the  house  was  consumed,  and  the 
company  was  held  liable. 

In  Cumberland  v.  Douglas,  supra,  Mr.  Justice  Story  said : 
''  A  fire  policy  is  a  protection  against  fire  caused  by  the  assured's 
own  negligence,  unless  the  negligence  amounts  to  fraud." 

In  Breasted  v.  Farmers'  L.  <6  T.  Co,,  8  N.  Y.,  306,  it  was,  as 
here,  urged  in  an  action  on  a  life  insurance  policy,  ''  that  because 
a  person  non  compos  mentis  is  liable  citnliter  for  torts  committed 
while  in  a  state  of  insanity,  therefore  insanity  has  no  e£Fect  to 
qualify  this  exception  (if  he  shall  die  by  his  own  hand)  in  the 
policy.  That  conclusion  is  not  a  legitimate  deduction  from  the 
premises.  *  <•  *  A  death  by  accident,  and  a  death  by  the  party's 
own  hand^  when  deprived  of  reason,  stand  on  principle  in  the  same 
category.  In  both  cases  the  act  is  done  without  a  controlling 
mind." 

Of  course,  negligence  involves  a  want  of  care  in  one  who  ought 
to  bestow  care.  It  is  an  omission  of  duty.  But  the  law  imposes  no 
duty  —  no  obligation  of  care  — upon  one  who  has  no  control  over  his 
mental  faculties,  and  hence  no  control  over  his  physical  action 
Being  under  no  obligation  of  care,  and  under  no  restraint  of  duty^ 
and  incapable  of  exercising  either,  it  would  be  inapt,  if  not  inaccu- 
rate, to  say  that  by  his  omissions  an  insane  person  was  guilty  of 
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negligence.  Since  burning  through  the  negligence  of  an  insured 
who  is  sane  does  not  relieve  the  company  from  liability,  for  a  much 
stronger  reason  the  same  act  by  one  who  is  incapable  of  care  would 
not.  But  while  the  negligent  burning  by  the  assured  of  his  own 
proi)erty  does  not  relieve  the  company  from  liability,  yet  the  negli- 
gent burning  of  another  person's  property  would  subject  him  to 
damages  on  the  ground  of  negligence.  So,  while  the  burning  of 
his  own  property  by  an  assured  under  no  restraint  of  duty  and  in- 
capable of  care,  and  without  any  intent  or  design,  does  not  relieve 
the  company  from  liability,  yet  the  same  act  of  burning  another's 
property  might  subject  such  person  to  damages  therefor,  not  on 
the  ground  of  negligence,  as  that  word  is  usually  understood,  but 
in  the  language  of  Chief  Justice  Gibson",  supra,  "  on  the  princi- 
ple that  where  a  loss  must  be  borne  by  one  of  two  innocent  persons, 
it  should  be  borne  by  him  who  occasioned  it." 

For  the  reasons  given,  it  follows  as  a  logical  sequence  that  the 
non-liability  of  a  fire  insurance  company  cannot  be  predicated  upon 
the  fact  that  the  act  of  burning  by  the  assured,  if  done  to  the 
property  of  another  instead  of  his  own,  would  have  made  him  liable 
in  damages.  The  authorities  holding  a  lunatic  liable  for  the  actual 
damages  occasioned  by  his  torts,  therefore,  furnish  no  ground  for 
relieving  the  defendant  from  liability  in  the  case  before  us.  The 
act  of  burning  the  property  of  another  necessarily  destroys  the 
property  burned,  and  injures  the  owner  to  the  extent  of  its  value. 
But  the  act  of  burning  one's  own  property  does  not  necessarily  in- 
jure an  insurance  company.  AVhether  it  does  or  not  depends  upon 
whether  the  company  has,  for  the  time  being,  assumed  the  risk  of 
such  burning.  It  is  because  the  company  for  a  consideration 
paid,  has,  for  the  time  being,  assumed  the  risk  of  burning  and 
hence  relieved  the  owner  from  such  risk,  that  the  liability 
continues,  even  where  the  burning  is  by  the  assured 's  own 
negligence,  or  that  of  his  agents  or  servants.  Such  policy  covers 
all  risks  of  loss  from  fire  not  excepted  therefrom,  nor  affected  by 
the  intent,  design,  or  procurement  of  the  assured.  Such  being  the 
risk  which  the  defendant  here  by  its  contract  expressly  assumed, 
it  cannot  be  relieved  therefrom  because  the  assured  burned  the 
property,  if  it  is  made  to  appear  that  at  the  time  of  such  burning 
the  assured  was  incapable  of  forming  a  design  or  intention  to  injure. 

Counsel  for  the  defendant  concedes  that  if  the  assured  was  in- 
sane at  the  time,  then  he  could  not  bo  guilty  of  a  crime,  nor  liable 
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tar  a  tort  whereia  the  intent  is  a  neoessary  ingredient*  The  au- 
thorities cited  by  him  fully  support  this  concession,  and  hold  that 
a  lunatic  '^is  not  a  free  agent,  capaUe  of  intelligent,  voluntary  ac- 
tion, and  therefore  is  incapable  of  a  guilty  intent."  The  same 
authorities  substantially  hold  that  a  lunatic  has,  properly,  no  wiU, 
but  acts  without  design,  and  is  influenced  by  no  motiye*  Can  the 
act  of  such  a  person,  even  in  the  burning  of  his  own  property,  re- 
lieve an  insurance  company  from  a  risk  which  he  has  paid  it  for 
assuming? 

In  Crom  V.  Ins.  Co.,  supra,  the  wife  of  the  assured,  while  insane 
and  alone  in  the  house,  burned  his  buildings,  and  it  was  there  held 
that  '*  the  defendants  will  be  liable  for  the  loss,  unless  they  can 
show  actual  design  or  such  a  degree  of  negligence  and  carelessness 
on  the  part  of  the  husband  as  will  evince  a  corrupt  design  or  a 
fraudulent  purpose  on  his  parf  After  citing  authorities  indi- 
rectly bearing  upon  the  question,  the  learned  judge,  giving  the 
opinion  of  the  court  in  that  case,  said:  **  It  appears  to  us  that  it 
would  be  a  misnomer  of  terms  that  she,  being  admitted  to  be  in 
this  state  (insane),  could  so  far  control  her  reasoning  powers  as  to 
be  able  to  plan  or  design  the  act  done  by  her  beforehand,  in  such  a 
manner  as  to  render  herself  responsible  as  a  moral  agent.  The 
word  'insane'  implies  unsoundness  or  derangement  of  mind  or 
intellect,  not  a  mere  temporary  or  slight  delirium  which  might  be 
occasioned  by  fever  or  accident ;  and  we  cannot  attach  moral  ac- 
countability to  a  wrongful  act  admitted  to  be  done  by  an  insane 
person.'' 

The  court  then  considered  the  question  whether  the  company 
was  relieved  by  the  husband's  negligence  in  leaving  his  wife  alone 
in  the  house  while  in  the  condition  stated,  and  concluded  that  it 
was  not.  Applying  to  that  case  the  rule  in  respect  to  negligence 
sanctioned  by  Lord  Denmak,  supra,  that  there  is  no  distinction 
between  the  act  of  the  assured  and  his  servants,  and  assuming  that 
a  wife  left  by  her  hnsband  alone  and  in  charge  of  his  house  is,  as 
to  its  care  and  custody,  the  servant  if  not  the  agent  of  the  husband, 
it  follows  that  if  such  burning  by  her  while  insane  will  not  re- 
lieve the  company,  then  neither  would  such  burning  by  him  while 
insane  relieve  the  company.  Of  course,  such  act  of  burning  by 
such  insane  wifu  was  not,  under  the  authorities  cited,  a  criminal 
act,  but  at  most  a  tort  committed  without  any  design  or  intent  to 
injure^  and  by  one  incapable  of  controlling  her  reasoning  powers. 
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aad  hence  incapable  of  planning  or  designing  such  act  in  advance, 
or  comprehending  its  consequences^  especially  to  the  insurance 
company.  Such  burning  by  such  insane  wife,  being  a  mere  tort  of 
the  character  indicated,  was  therefore  imputable  to  the  husband, 
for  it  is  well  settled  that  the  hnsband  is  liable  for  the  torts  of  his 
wife.  Head  y.  Briicoe,  5  Car.  &  P.  484 ;  EhekU  y.  Lwroey^  101 
Mass.  344 ;  8.  a,  3  Am.  Bep.  366  ;  FowUr  v.  Ohichsrier,  26  Ohio 
St.  9 ;  BeUl  v.  Bennett,  21  Ind.  427 ;  Brastil  t.  Moran,  8  Minn. 
236  ;  Hildreth  t.  Camp,  41  N.  J.  Law,  306 ;  and  he  may  be  arrested 
therefor.  Solomon  y.  Waesy  2  Hilt.  179  ;  Sehaue  y.  Putscher,  25 
How.  Pr.  463. 

Such  being  the  law,  it  is  evident  that  had  such  insane  wife  burned 
the  house  of  a  neighbor  instead  of  the  house  of  her  husband,  the 
husband  would,  on  the  principle  of  the  authorities  cited,  have  been 
liable  for  the  tort ;  but  having  burned  her  husband's  house,  and 
such  risk  of  burning  having,  for  value  received,  been  expressly 
assumed  by  the  insurance  company  for  the  very  purpose  of  reliev- 
ing the  assured  therefrom,  it  would  seem  that  the  case  was  rightly 
decided.  Whether  the  criminal  act  of  intentional  burning  by  a 
sane  wife,  without  the  knowledge,  privity,  or  consent  of  the  hus- 
band, would  relieve  the  company  from  liability  to  him,  need  not  be 
here  considered. 

In  the  recent  case  of  Midland  Ins.  Co.  v.  Smithy  L.  B.,  6  Q. 
B.  561 ;  8.  c,  29  Eng.  (Moak's)  710,  the  company  sought  to  can- 
cel the  policy  held  by  the  husband  for  such  act  of  criminal  bum* 
ing  by  the  wife,  but  a  demurrer  to  the  bill  was  sustained.  It  was 
there  observed  that  ''the  loss  or  damage  caused  by  the  wrongful 
act  of  the  wife  either  is  or  is  not  a  loss  which  the  company  have 
agreed  to  indemnify  the  husband  against.  Now,  if  it  is  such  a  loss, 
an  attempt  by  the  company  to  enforce  against  the  husband  a  re- 
turn indemnity  or  reimbursement  is  at  variance  with  the  very  sub- 
stance of  their  undertaking  to  indemnify  him.  If  on  the  other 
hand,  the  loss,  by  reason  of  its  having  arisen  from  the  act  of  the 
wife,  is  not  within  the  risks  and  losses  covered  by  the  policy,  then 
this  action  is  as  wholly  misconceived,  unnecessary,  and  unfounded 
as  if  the  loss  had  been  caused  by  any  other  risk  not  covered  by  the 
policy.''  The  court  continued,  and  gave  opinion  upon  the  *'real 
and  substantial  contention  on  the  part  of  the  insurance  company,** 
although  conceding  that  it  did  not  and  could  not  arise  in  the  case, 
IB  follows :  **  I  have  no  hesitation  in  saying  that  it  appears  to  me 
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to  be  upon  principle  pezf ectl j  dear  and  free  from  doabt  that  such 
»lo8S  would  be  covered  by  an  ordinary  policy  against  loss  caused  by 
fize.  Under  snch  a  policy  the  company  would  be  liable  for  eyery 
liMB  caofied  by  fire,  unless  the  fire  itself  were  caused  and  procured 
by  the  willful  act  of  the  assured  himself,  or  some  one  acting  with 
his  priyity  and  consent.  In  order  to  escape  from  responsibility  for 
inch  a  loss  as  the  present,  the  company  ought  to  introduce  into 
their  policy  an  express  exception.'^ 

The  substance  of  the  decisions  seems  to  be  that  a  fire  policy 
covers  all  risks  of  loss  or  damage  by  fire,  save  only  such  as  are  ex* 
cepted  by  the  tezma  of  the  policy  and  such  as  are  caused  by  the 
voluntary  act,  assent,  procurement,  or  design  of  the  assured  him- 
self. In  this  respect  the  law  of  fire  insurance  seems  to  be  in 
harmony  with  the  law  of  life  insurance. 

In  Horn  v.  Life  Ins.  Co.y  7  Jxlt.  (N.  S.)  673,  Vice  Chancellor 
Wood  said  :  ''It  appears  to  me  clear  that  where  there  is  no  express 
provision  in  the  policy  that  in  the  event  of  the  insured  dying  by 
his  own  hand  the  policy  shall  become  void,  that  policy  is  not  va- 
cated by  the  circumstance  of  his  having  died  by  his  own  hand 
while  in  a  state  of  temporary  insanity."  This  seems  to  be  the 
acknowledged  law  of  life  insurance.  May  on  Ins.,  §  323.  Such 
being  the  law  of  life  insurance,  a  clause  is  usually  inserted  in  the 
policy  to  the  effect  that  the  insurer  will  not  be  liable  in  case  the 
msured  should  '  die  by  suicide,  felonious  or  otherwise,  sane  or  in- 
sane.*' But  even  then  these  words  are  only  held  to  include  cases 
of  intentional  self-destruction,  and  not  unintentional  or  accidental 
death,  though  brought  about  by  acts  of  the  deceased,  involving 
negligence  or  carelessness.  Pierce  v.  Travellers^  Ins.  Co,,  34  Wis. 
389. 

In  KnieJeerhocker  Life  Ins.  Co.  y.  Peters,  42  ^d.  414,  it  was  held 
that  suicide  by  the  insured  while  'Mn  a  fit  of  insanity  which  over- 
powered his  consciousness,  reason,  and  will,"  did  not  come  within 
the  clause  exempting  the  company  in  case  the  assured  should  '^  die 
by  his  own  hand  or  act."  See  also  Penfold  v.  Life  Ins.  Co.,  85 
N.  Y.  317 ;  s.  c,  39  Am.  Bep.  660,  and  cases  cited  by  counsel  for 
the  plaintiff.  But  as  already  suggested,  in  the  }>olicy  before  us 
there  is  no  exemption  from  liability  in  case  the  assured  should 
bam  the  property  feloniously  or  otherwise,  sane  or  insane,  nor  any 
thing  of  that  nature. 

For  the  reasons  given  we  mqst  hold  that  where,  as  here,  there  is 
YoL-XLVI  — 4 
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nothing  in  the  policy  to  the  contrary^  the  insurance  company  is  not 
relieyed  from  liability  because  the  property  was  burned  by  the  as- 
sured while  in  a  state  of  insanity^  nor  unless  the  burning  was  caused 
by  the  Toluntaiy  act^  assent,  procurement,  or  design  of  the  assured. 
What  has  already  been  said  in  regard  to  the  charge  of  the  court  to 
the  jury  renders  it  unnecessary  to  apply  the  principle  there  sug- 
gested to  the  alleged  error  in  excluding  the  expert  testimony,  as 
the  same  ruling  is  not  likely  to  be  repeated. 

By  the  Coubt.    The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Judgment  reversed. 
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(57  Wis.  m.) 
Bfrid&nee  —proper  farm  of  queaUon  to  expert  —  ineanUff, 

Where  the  evidence  is  volaminous  or  contradictory,  it  is  error  to  permit  an 
expert  to  give  his  opinion  as  to  what  "  the  facts  as  sworn  to  by  the  several 
witnesses  indicate . " 

The  capacity  to  plan  a  homicide  does  not  necessarily  imply  sanity. 

i^ONVICTION  of  murder.     The  opinion  states  the  point. 

Silverthorn  <6  Hurley,  for  plaintiff  in  error. 
The  Attorney  Oeneral,  for  defendant  iu  error. 

Taylor,  J.  [Omitting  other  points.]  The  counsel  for  the 
plaintiff  in  error  insists  that  it  was  error  on  the  part  of  the  trial 
court  to  permit  the  witness  Dr.  Kempster,  as  an  expert  on  the  part 
of  tlic  State,  to  answer  the  following  questions  on  the  trial  of  the 
issue  as  to  the  insanity  of  the  accused:  "  (1)  Do  you  see  anything 
in  his  conduct  that  day,  and  taking  the  testimony  as  true,  that 
would  indicate  delirium  tremens?  (2)  What,  in  your  opinion, 
would  all  the  facts  as  sworn  to  by  the  sevcnil  witnesses,  if  true,  in- 
dicate as  to  the  mental  condition  of  the  prisoner  at  the  time  of  the 
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commission  of  the  offense? ''  Both  questions  were  objected  to  by 
the  accused  and  the  objections  were  oyermledy  and  the  witness 
answered  to  the  first,  '^  I  do  not;  I  can  see  no  eyidence  of  delirium 
tremens  in  the  case ; "  and  to  the  second,  **  That  he  was  of  sound 
mind.'* 

It  is  said  by  the  learned  attorney-general  that  questions  in  all 
respects  similar  to  the  ones  above  propounded  to  Dr.  Kempster  are 
sanctioned  as  proper  questions,  and  consequently  it  was  not  error 
to  permit  them  to  be  answered,  as  was  done  in  this  case  and  the 
case  of  Wrighi  y.  Hardy,  22  Wis.  348 ;  Heald  v.  Thing,  45  Me. 
382-396  ;  Rex  v.  Leash,  1  Macl.  &  B.  75 ;  1  Oreenl.  Ev.,  §  400. 
In  the  case  of  Wright  v.  Hardy  this  court  held  that  it  was  com- 
patent  to  ask  a  medical  expert,  who  had  heard  the  eyidence  given 
by  a  single  witness  as  to  the  way  a  leg  had  been  amputated,  and 
its  subsequent  treatment,  the  following  questions:  '^Suppose  his 
statement  relative  to  the  amputation  and  its  subsequent  treatment 
to  be  truthful,  was  or  was  not  the  amputation  well  performed? 
Was  the  subsequent  treatment  of  patient  proj)er  or  improper?"  This 
does  not  present  the  same  case  now  before  the  court.  There  a 
single  witness  had  made  a  statement  as  to  the  amputation  of  a  leg, 
and  the  subsequent  treatment  thereof ;  the  expert  had  heard  this 
statement  when  made  in  court  There  is  no  suggestion  that  there 
was  anything  in  the  statement  made  which  was  contradictory,  or 
from  which  different  inferences  might  properly  be  drawn.  And 
this  court  held  that  upon  such  a  state  of  facts  the  expert  might 
give  his  opinion. 

The  case  of  Rex  v.  Leash,  1  Macl.  &  B.  75,  was  a  nisi  prius 
case,  and  Justice  Park  held  that  it  was  competent  to  call  a  physi- 
cian, who  had  heard  the  whole  evidence,  to  give  his  opinion  as  to 
the  sanity  of  the  accused,  and  cited  as  authority  for  so  holding  the 
case  of  Rex  v.  Wright,  Buss.  &  B.  456.  By  an  examination  of  that 
case  it  will  appear  that  the  expert  did  not  give  his  opinion  upon 
the  whole  evidence,  but  he  stated  the  facts  upon  which  he  formed 
his  opinion  as  to  the  insanity  of  the  accused.  In  consultation, 
''all  the  judges  thought  that  in  such  case  a  witness  of  medical 
skill  might  be  asked  whether,  in  his  judgment,  such  and  such  ap< 
pearances  were  symptoms  of  insanity,  and  whether  a  long  fnst, 
followed  by  a  draught  of  liquor,  were  likely  to  produce  a  paroxysm 
of  that  disorder  in  a  person  subject  to  it ;  and  that  by  sucli  ques- 
tions the  effect  of  his  testimony  in  favor  of  the  pnsoner  might  be 
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got  at  in  an  nnezoeptionable  manner.  Several  of  the  judges  doubted 
whether  the  witness  could  be  asked  his  opinion  on  the  yery  point 
which  the  jury  were  to  decide,  yiz.,  whether,  from  the  other  testi- 
mony given  in  the  case,  the  act  as  to  which  the  prisoner  waa 
charged  was,  in  his  opinion,  an  act  of  insanity." 

The  case  of  Heald  v.  Thing,  45  Me.  392,  did  not  touch  the  ques- 
tion to  be  decided  in  this  case.  The  principal  question  in  that  case 
was  whether  a  medical  expert  could  be  permitted  to  give  an  opinion 
based  upon  his  own  examination  in  part,  and  in  part  upon  the  un- 
sworn statements  made  by  other  persons  in  regard  to  the  condition 
of  the  party  as  to  sanity,  and  it  was  held  he  could  not.  The  ques- 
tion involved  in  this  case  was  not  considered  by  the  court 

The  case  of  Wright  v.  Hardy  should  not,  we  think,  be  extended 
to  cover  a  case  like  the  one  at  bar.  The  record  discloses  that  the 
evidence  bearing  upon  the  question  of  insanity  was  very  voluminous^ 
elicited  by  the  examination  of  a  hurge  number  of  witnesses.  The 
taking  of  the  evidence  occupied  several  days,  and  it  cannot  be  said 
that  it  was  all  harmonious  or  entirely  uncontradictory.  To  permit 
an  expert  in  such  case  to  give  an  opinion  upon  his  memory  of  what 
the  evidence  was,  and  upon  his  conclusions  as  to  what  the  evidence 
established  as  facts,  would  seem  to  be  trenching  upon  the  province 
of  the  jury,  and  trying  the  case  solely  upon  the  opinions  of  the 
experts,  founded  upon  their  recollection  and  their  opinion  as  to 
what  the  facts  proved  were.  It  does  not  help  the  case  to  say  that 
the  question  is  qualified  by  the  statement  made  therein,  *^  taking 
the  testimony  as  true,"  because  the  expert  must  still  trust  to  his 
memory  of  what  the  evidence  was ;  and  his  inferences,  deduced 
from  f^ts  sworn  to  by  the  witnesses,  will  necessarily  control  his 
judgment  as  to  what  in  fact  was  the  evidence  in  the  case,  and  he 
will  make  up  his  mind  from  his  understanding  of  what  was  sworn 
to  by  the  witnesses.  He  may  understand  the  evidence  to  be  radi- 
cally different  from  what  the  jurors  or  other  persons  hearing  the 
testimony  understand  it. 

It  is  almost  impossible  that  all  the  testimony  given  in  such  case^ 
coming  fi*om  many  witnesses  and  elicited  by  a  long  examination, 
should  be  entirely  uncontradictory,  or  should  be  so  plain  that 
different  inferences  would  not  be  drawn  by  differont  men.  And  to 
permit  an  expert  to  give  his  opinion,  which  is  to  go  to  the  jury  as 
competent  evidence,  upon  such  a  mass  of  testimony,  without  any 
explanation  as  to  what  state  of  facts  such  opinion  is  based  upon,  ia 


JANUABY  TERM,  1883.  29 

Bennett  v.  Stote. 

in  effect  taking  the  case  from  the  jury  and  deciding  it  upon  the 
understanding  of  the  witness  as  to  what  facts  the  eyidence  in  the 
case  established.  We  think  the  better  rule  is  that  the  jury  shall  be 
clearly  informed  of  the  exact  state  of  facts  upon  which  the  expert 
bases  his  opinion^  and  they  certainly  are  not  so  informed  when  he 
gives  his  opinion  upon  his  recollection  and  understanding  of  the 
whole  evidence  in  the  case,  and  this  is  especially  so  where  the 
evidence  is  voluminous,  is  elicited  from  a  large  number  of  witnesses^ 
and  is  not  entirely  harmonious  and  uncontradictory.  The  jury 
should  in  every  case  distinctly  understand  what  are  the  exact  &cts 
upon  which  the  expert  bases  his  opinion.  This  is  perhaps  best 
accomplished  by  limiting  him  to  answering  hypothetical  questions, 
and  if  it  be  proper  in  any  case  to  permit  an  expert  who  has  heard 
the  testimony  of  a  particular  witness  or  of  all  the  witnesses  to  give 
his  opinion  upon  such  eridence,  and  there  be  any  conflict  of 
evidence,  or  any  doubt  as  to  what  the  evidence  is,  he  should  be 
required  to  state  fully  his  understanding  as  to  what  facts  are 
established  by  such  testimony.  In  such  case  the  jury  will  be  able 
to  determine  whether  his  opinion  is  baaed  upon  the  evidence  in  tlie 
case  as  they  understand  it^  or  otherwise.  Any  other  rule,  it  seems 
to  us^  leaves  the  jury  entirely  in  the  dark  as  to  the  most  important 
fact,  vi2.y  whether  the  opiuion  is  based  upon  the  evidence  as  they 
understand  it,  or  upon  some  other  construction  of  the  evidence  not 
in  their  opinion  justified  by  the  testimony  in  the  case. 

This  opinion  is  in  accord  with  the  opinion  in  the  case  of  Luning 
T.  XaU,  %  Pin.  215-220 ;  it  is  supported  by  the  following  authori- 
ties cited  by  the  learned  counsel  for  the  plaintiff  in  error.  Hunt 
T.  LoweU  0.  L.  Co^  8  Allen,  169 ;  Kempsey  v.  JUoGinniss,  21  Mich* 
123  ;  Woodbury  v.  Obear,  7  Gray,  467  ;  and  is  not  in  conflict  with 
any  thing  said  in  the  case  of  Wright  v.  Hardy.  In  the  case  of 
Xempsey  v.  McOinniss  the  court  say  :  '^From  these  considerations 
it  necessarily  follows  that  the  jury  should  know  just  what  facts  are 
assumed  and  enter  into  the  collection  or  state  of  facts  upon  which 
the  witnesses'  opinions  are  based ;  otherwise  they  cannot  know 
whether  they  ought  to  treat  the  opinion  as  evidence  at  all,  since 
they  can  form  no  opinion  whether  such  assumed  facts,  or  the 
opinions  based  upon  them,  are  true  or  false." 

In  Hunt  V.  L*  O.  L.  Co.^  the  court  say  that  there  is  no  established 
form  for  questions  to  experts,  and  any  question  may  be  prosier  which 
will  elicit  their  opinions  as  to  matters  of  science  or  skill  which  are 
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in  controTersy,  and  at  the  same  time  exclude  their  opinion  as  to  the 
effect  of  the  evidence  in  establishing  controverted  facts.  **  Bat 
where  the  facts  stated  are  not  complicated,  and  the  evidence  is  not 
contradictory,  and  the  terms  of  the  question  require  the  witness  to 
assume  that  the  facts  stated  are  true,  he  is  not  required  to  draw  a 
conclusion  of  fact."  This  latter  rule  was  adopted  by  this  court  in 
the  case  of  Wright  v.  Hardy,  supra.  The  rule,  as  above  limited, 
cannot  be  applied  to  questions  of  the  sweeping  character  of  the 
ones  propounded  to  the  expert  in  this  case.  We  think  the  court 
erred  in  permitting  Dr.  Kempster  to  answer  the  questions  objected 
to  ;  and  as  the  opinion  of  so  eminent  a  man  in  his  particular  de- 
partment of  medical  science  would  necessarily  have  great  weight 
with  the  jury,  it  was  important  that  they  should  know  that  such 
opinion  was  based  upon  the  facts  proved  in  the  case  as  they  under- 
stood them,  and  not  as  understood  by  the  witness.  We  are  unable 
to  say,  upon  a  consideration  of  the  whole  case,  that  this  evidence 
did  not  prejudice  the  accused. 

The  counsel  for  the  plaintiff  in  error  further  insist  that  the  judge 
erred  in  giving  the  following  instructions  to  the  jury  upon  the  trial 
of  the  issue  of  insanity,  viz. :  '*  If  the  defendant,  at  the  time  of 
the  killing,  was  sufficiently  sane  to  deliberate  and  premediUite  a 
design  to  effect  the  death  of  Dr.  Hogle,  then  he  was  sane  within 
the  spirit  and  meaning  of  the  law  applicable  to  this  case,  although 
he  may  have  been,  in  truth,  subject  at  the  time  to  insane  delusions 
on  other  subjects.  ♦  ♦  ♦  If  he  had  sufficient  power  of  mind 
and  will  to  deliberate  and  premeditate  a  design  to  effect  the  death 
of  Dr.  Hogle,  then  you  should  find  that  he  was  sane."  We  are 
compelled  to  bold  that  these  instructions,  unexplained,  were  clearly 
erroneous.  They  set  up  as  an  absolute  test  of  sanity  the  power  to 
deliberate,  premeditate  and  design.  They  make  the  presence  of 
sufficient  intelligence  in  the  party  accused  to  form  a  design  to  do  a 
criminal  act  conclusive  evidence  that  be  is  sane,  and  subject  to 
punishment  if  he  executes  such  design.  The  presence  of  intelligence 
is  by  no  means  an  absolute  test  of  sanity.  As  was  said  by  Justice 
Stowe,  of  Pennsylvania,  in  quoting  from  an  opinion  of  Chief 
Justice  AoNBW,  of  that  State :  ^^  Intelligence  is  not  the  only 
criterion  for  it  often  exists  in  the  madman  in  a  high  degree,  making 
him  shrewd,  watchful  and  capable  of  determining  his  purpose  and 
selecting  the  means  of  accomplishment.  Want  of  intelligence 
therefore  is  not  the  only  defect  to  moderate  the  degree  of  offense  ; 
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but  with  intelligenoe  there  may  be  an  absenoe  of  power  to  deter- 
mine properly  the  true  natnre  and  character  of  the  act^  its  efFects 
upon  the  subject,  and  the  true  responsibility  of  the  action — a 
power  necessary  to  control  the  impulse  of  the  mind  and  prevent  the 
execution  of  the  thought  that  possesses  if^ 

If  the  rule  laid  down  by  the  learned  Circuit  judge  were  an  abso- 
lute test  of  sanity,  then,  although  the  defendant  in  this  case  had 
been  under  an  insane  delusion  that  it  was  his  duty  to  kill  the 
deceased,  and  such  delusion  was  made  clearly  manifest  from  the 
evidence,  yet  if  he  proceeded  to  the  execution  of  this  supposed  duty 
in  a  way  which  showed  that  he  had  sufficient  intelligence  to  plan 
and  design  to  kill  the  deceased,  that  fact  would  be  condusiye  evi- 
dence of  his  sanity.  It  is  probable  that  the  learned  judge  did  not 
intend,  by  the  language  of  bis  instructions,  to  convey  the  idea 
above  suggested  to  the  jury  as  the  basis  of  their  verdict  upon  the 
question  of  the  sanity  of  the  accused ;  and  yet  it  seems  to  us  that 
the  jury  might  well  have  so  understood  his  language  and  found  a  ver- 
dict of  sanity  from  the  mere  fact  that  the  evidence  showed  that  the 
accused  had  the  intelligence  to  go  about  the  killing  of  the  deceased 
in  a  way  which  indicated  a  power  on  the  part  of  the  accused  to  delib- 
erate, premeditate,  and  design  to  kilL  The  first  of  the  above  instruc- 
tions excepted  to  was  given  by  the  learned  judge  as  a  separate  and 
independent  instruction.  The  second  was  given  in  the  following 
eonnection  :  '^  If  the  evidence  satisfies  you  that,  at  the  time  when 
be  killed  Dr.  Hogle,  the  defendant  was  laboring  under  such  a  de» 
fact  of  reason  from  disease  of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing  ;  if  he  did  not  know  when  he 
killed  Dr.  Hogle  that  it  was  wrong  to  kill  him,  or  if  bis  mind  was 
incapable,  by  reason  of  mental  disease,  to  deliberate  and  premeditate 
the  homicide, —  then  you  should  find  that  he  was  insane.  But  on 
the  other  hand,  if  the  evidence  does  not  satisfy  you  that  he  was  so 
laboring  under  a  defect  of  reason  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing ;  if  he  did  know  it  was  wrong  to 
kill  Dr.  Hogle ;  if  he  had  sufficient  power  of  mind  and  will  to  de- 
liberate and  premeditate  a  design  to  effect  Ihe  death  of  Dr.  Hogle, 
then  you  should  find  that  he  was  sane. '' 

This  last  instruction  cannot  be  said  to  be  so  qualified  by  what 
went  before  it  as  to  make  it  entirely  harmless,  especially  as 
the  learned  judge  had  submitted  the  same  thing  as  an  indcpend- 

*  See  Ortwein  r.  C<nnmonweaith,  76  Penn.  St.  421 ;  a.  o. ,  18  Am.  Bep.  43a— Rbp. 
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ent  propoflition  upon  which  the  jury  wei^  iustructed  they  ahoald 
find  the  sanity  of  the  accuBed.  Having  once  instructed  them  that 
if  they  found  the  accused  sufficiently  sane  to  deliberate  and  pre- 
meditate a  design  to  effect  the  death  of  Dr.  Hogle^then  they  should 
find  him  sane,  without  considering  any  thing  else,  the  jury  would 
be  quite  likely  to  conclude  that  the  charge  Sibove  quoted,  so  far  as 
it  related  to  the  same  subject,  was  intended  to  be  just  as  unquali- 
fied as  in  the  first,  and  was  not  to  be  controlled  by  what  west 
before  it.  We  think  the  instructions  excepted  to  were  erne* 
neous,  and  calculated  to  mislead  the  jury  upon  the  issue  of  the  sanitfr 
of  the  aoooaed. 

For  the  etroxs  in  permitting  the  expert,  Dr.  Eempster,  to  answer 
the  qnesticms  objected  to»  and  in  the  instructions  to  the  jury  cm 
the  trial  of  the  issue  of  insanity,  we  are  eonsteoined  to  hold  that 
the  judgment  must  be  reversed,  although  upon  the  whole  evideno^ 
we  are  not  disposed  to  hold  that  the  verdict  upon  either  issue  was 
so  clearly  against  the  evidence  as  to  justify  this  court  in  reversuig 
the  judgment  for  that  cause. 

[Minor  matter  omitted.] 

By  xhb  Goubt. —  The  judgment  of  the  Circuit  Couit  is  xeveise^y 
and  the  cause  remanded  for  a  new  triaL  The  warden  of  the  State 
prison  will  surrender  the  plaintiff  in  error  to  the  sheriff  of  Ia 
Crosse  county,  who  will  hold  him  in  custody  until  he  shall  be  das- 
ehargedj  or  his  custody  changed  by  due  course  of  law. 

Judgment  r0vmf!mL 


(R  wis.  us.) 

Beed — tfttanding  Hmib&r  —  UmitatUn  of  time  to  remaw — eomotni&n. 

A  deed  of  timber,  standing  or  lyiog,  to  be  remoTod  within  a  year*  limita  Hm 
right  of  removal  to  that  timep  bat  the  manniactare  of  auch  timber  intostawie 
bolts  on  the  premises  authorises  the  removal  after  that  time.  * 

ACTION  to  recover   stave  bolts.    The  head-note  and  opinion 
show  the  point     The  defendant  had  judgment  below. 

•  See  Htjlin  ▼.  Binnhan*  (^6  Ala.  666) ,  38  Am.  Bap.  776. 
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John  F.  Dufur  and  K  Zu  Browne,  for  appeUuxt 
John  jPbrdj/e$,  for  respondent. 

Oabsodat,  J.  The  bill  of  sale  or  deed  to  the  parties  under 
whom  the  plaintiff  claims  undoubtedly  transferred  an  interest  in 
the  land.  Sirasson  v.  Montgomery,  32  Wis.  52  ;  Youjig  y.  Lego,  36 
id.  394. ;  Daniels  y.  Bailey,  43  id.  566.  By  its  terms  it  purported 
to  give  title  to  the  timber  named,  to  be  remoyed  within  the  time 
specified.  Ui)on  the  one  side  it  is  claimed  that  such  title  contin*- 
ued  after  the  expiration, of  the  time  specified,  and  on  the  other  that 
it  then  terminated.  Both  sides  inyoke  the  decision  of  this  court 
IB  support  of  their  diyerse  contentions,  and  cite  liich  y.  ZeiUdorffp 
22  Wis.  544 ;  Siraseon  y.  Monigotnery,  32  id .  52 ;  Martin  y.  Oilsot^, 
37  id.  860. 

In  Rich  y.  Zeihdorff  the  deed  reserved  the  right  to  cut  and  re- 
move the  timber  within  two  years,  and  it  was  ^'  held  that  the  ab- 
fiolvte  right  of  property  in  the  trees  was  not  excepted  out  of  the 
estate  granted,  but  only  a  right  reserved  to  enter  within  two  years, 
to  cat  and  remove  the  same.  "  In  Martin  y.  Oilson  the  reserva- , 
tion  was  quite  simUar,  and  the  decision  was  the  same  way. 

Strasooti  y.  Montgomery  was  more  like  the  case  here  presented. 
In  that  case  the  defendant  claimed  the  trees  and  timber  under  a 
deed  executed  December  4,  1866,  by  one  Oleason  to  one  White, 
whereby  all  the  trees  and  timber  on  the  land  were  bargained,  sold, 
and  conyeyed  to  White,  but  with  this  proyiso  :  '^  Provided  always, 
and  these  presents  are  upon  this  express  condition,  that  the  said 
party  of  the  second  part  shall  take  all  of  said  trees  and  timbers  ofl 
of  said  land  within  foar  years  from  this  date.''  It  also  contained 
a  coyenant  of  warranty.  Subsequently  White  sold  and  conveyed 
the  trees  and  timber  to  the  defendant.  The  plaintiJS,  on  the  other 
hand,  claimed  the  trees  and  timber  under  and  by  virtue  of  a  deed  of 
the  land  to  him  from  Gleason,  executed  in  September,  1867,  wherein 
Gleason  had  reserved  to  White  the  right  to  take  off  the  timber  un- 
til December,  1871.  The  action  was  for  removing  trees  and  timber 
in  November,  1871,  being  after  the  expiration  of  the  four-years' 
limitation  in  the  deed  to  White,  but  prior  to  the  time  fixed  in  the 
reservation  in  the  deed  to  the  plaintiff.  The  court  held,  that  not- 
withstanding the  time  fixed,  in  the  reservation  in  the  deed  to  the 
plaintiff  had  not  expired,  yet  that  the  defendant  had  no  right  to  cut 
Vol..  XL  VI— 6 
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and  remove  the  timber  after  the  expiration  of  the  f oor-years'  limi- 
tation in  the  deed  to  White. 

That  case  is  substantially  like  this,  unless  the  fact  that  the  words 
fixing  the  limitation  in  the  deed  under  which  the  plaintiff  here 
claims,  not  being  in  the  form  of  a  proviso,  as  in  the  deed  to  White, 
makes  the  two  cases  distinguishable.  After  careful  consideration,  we 
are  constrained  to  hold  that  the  two  cases  are  not  distinguishable  in 
principle  by  reason  of  the  difference  in  the  phraseology  employed* 
In  the  deed  before  us  it  is  expressly  *'  agreed  and  understood  "  that 
the  timber  transferred  ^' shall  be  removed  within"  the  time  named, 
and  hence  the  grant  was  necessarily  made  upon  that  condition. 
As  stated  in  substance  in  Slrasson  v.  Montgmnery,  the  legal  effect 
of  the  instrument  was  to  convey  all  of  the  trees  and  timber  desig- 
nated, which  should  be  removed  within  the  time  prescribed,  and  that 
such  as  remained  thereafter  should  belong  to  Allen  or  his  grantee 
of  the  premises.  Such  being  our  construction  of  the  deed,  we  must 
hold  that  under  the  rule  adopted  in  Sirasson  v.  MotUgomery  the 
plaintiff  here  had  no  right  to  any  of  the  trees  and  timber  not  removed 
from  the  premises  prior  to  April  27,  1880,  at  which  time  the  limi- 
tation in  the  deed  under  which  ho  claimed  expired.  But  here  the 
stave  bolts  were  cut  before  the  time  limited  in  the  deed.  The  trees 
from  which  the  bolts  were  manufactured  having  thus  been  severed 
from  the  soil  prior  to  the  expiration  of  the  time  limited,  and  their 
character  essentially  changed  by  such  manufacture,  so  that  the  pro- 
duct became  personal  property,  we  think  they  were,  in  effect, 
thereby  removed  from  the  premises  within  the  meaning  of  the  con- 
ditions in  the  deed,  and  hence  that  the  plaintiff,  even  after  the  ex- 
piration of  the  two  years,  had  an  implied  right  or  license  to  go  upon 
the  premises  and  take  therefrom  the  stave  bolts  so  manufactured. 
Because  the  trial  court  held  to  the  contrary,  the  judgment  must  be 
reversed,  and  the  cause  remanded  with  direction  to  enter  the  proper 
judgment  for  the  plaintiff. 

By  the  Ooubt.  —  It  is  so  ordered. 
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Agmey — douhU* 

An  agent  to  sell  lands,  having  foand  a  purehaaerp  and  haying  with  the  yen- 
dor's  knowledge  signed  the  contract  of  parehaae  on  hehalf  of  the  vendee, 
maj  still  recover  his  oommiMions  from  the  vendor,    (iiu  note,  p*  87.) 

ACTION  for  comnussions.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

0.  J.  All&n,  for  appellant. 
E.  Q.  Nye,  for  respondent. 

Ortok,  J.  The  first  error  assigned  is  that  the  Oircnit  Court  re* 
fused  to  order  a  nonsnit  on  the  case  made  by  the  plaintiff. 

On  behalf  of  the  plaintiff  it  was  substantially  proved  that  he  was 
employed  by  the  defendant  to  find  a  purchaser  for  her  land  at  the 
price  of  llySOO,  for  which  service  she  agreed  to  pay  him  the  sum 
of  $100 ;  that  the  plaintiff^  on  behalf  of  the  defendant,  proposed  to 
sell  the  land  to  one  Thomas  Troog  for  that  sum,  and  that  Troog 
looked  at  the  land^  accepted  the  proposition,  and  authorized  the 
plaintiff  to  sign  the  contract  for  him  on  such  purchase,  and  that  he 
did  so  sign  the  name  of  Troog  to  the  contract  in  the  presence  of 
the  defendant,  and  Troog  afterward  paid  up  for  the  land  at  that 
price,  and  received  a  deed  therefor  from  the  defendant.  It  is  con- 
tended by  the  learned  counsel  of  the  appellant  that  this  evidence 
placed  the  plaintiff  in  the  inconsistent  attitude  of  agent  for  both 
the  defendant  as  the  seller,  and  Troog  as  the  purchaser,  of  the  land, 
and  that  he  can  therefore  recover  from  neither  for  his  services. 
It  is  iierfectly  well  settled  by  the  decisions  of  this  court,  as  well  as 
by  the  current  of  authority  elsewhere,  that  the  same  person  cannot 
be  employed  by  the  seller  and  purchaser  of  the  same  land,  by  the 
first  to  sell  and  by  the  other  to|)urchase,  where  their  interests  in  the 
services  of  such  person  are  in  any  respect  adverse  or  antagonistic, 
or  wliere  his  will,  discretion,  or  judgment  is  to  be^  or  may  be,  used 
adversely  to  both,  and  recover  for  his  services  from  either.  Meyer 
T.  HancheU,  39  Wis.  419  ;  s.  c,  43  id.  246. 
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This  principle  is  not  controverted  by  the  learned  counsel  of  the 
respondent,  but  his  contention  is  that  this  case,  so  far  as  made  by 
the  eyidence,  falls  within  the  exception  equally  well  estal^lished  by 
the  authorities,  that  the  agent  may  be  employed  by  and  recoyer 
from  both  parties  as  a  mere  '^  middle-man ''  to  bring  them  together, 
and  when  he  has  nothing  to  do  in  fixing  the  terms  of  the  bargain, 
as  in  Herman  t.  Marthieau,  1  Wis.  151,  or  that  the  agent  may  be 
employed  by  the  seller  to  find  a  purchaser  at  $15  per  acre  for  a 
commission  of  five  per  cent,  and  may  I;^coyer  such  commission  if 
he  bring  the  piyties  together  and  the  sale  is  consummated  by  them 
either  at  that  price  or  less,  even  though  the  agent  himself  becontes 
interested  in  the  purchase  with  the  knowledge  of  the  seller,  as  in 
Steioart  y.  Mather,  32  Wis.  344.  Chief  Justice  DixoK  says  in  his 
opinion  in  that  case  :  *^  A  broker  whose  undertaking  merely  is  to 
find  a  purchaser  at  a  price  fixed  by  the  seller  or  at  a  price  which 
shall  be  satisfactory  to  the  seller  when  he  and  the  purchaser  meet, 
is  in  reality  only  a  '  middle-man,'  whose  duty  is  performed  when 
the  buyer  and  seller  are  brou^t  together,  and  as  to  whom  the  policy 
of  the  law  which  excludes  double  compensation  has  been  considered 
inapplicable ; "  and  cites  Mullen  t.  KeetzM,  7  Bush,  253  ;  Rupp  y. 
BampMUy  16  Qray,  898  ;  and  also  Herman  v.  MartineaUy  supra. 

The  general  principle  and  the  exception  are  well  established  both 
by  reason  and  authority.  When  an  agent  is  thus  employed  by  one 
party  to  sell  and  by  the  other  to  purchase,  and  is  vested  with  any 
discretion  or  judgment  in  the  negotiation,  his  duties  are  in  conflict 
and  in  respect  to  adverse  interests,  and  he  cannot  fairly  serve  both 
parties.  In  such  case  it  is  his  duty  to  obtain  the  best  possible  price 
for  the  seller,  and  the  lowest  possible  terms  for  the  buyer.  If  the 
contract  to  employ  and  pay  a  compensation  by  either  party  is  made 
with  the  knowledge  and  assent  of  the  agent's  employment  by  the 
other  party  in  the  same  transaction,  of  course  he  cannot  oomplain, 
and  should  he  held  to  pay  the  compensation  agreed  upon  ;  but  when 
otherwise  it  is  a  fraud  upon  the  party,  and  he  is  exempt  from 
liability  to  the  agent.  This  adverse  interest  of  the  parties,  and 
this  oonflieting  and  inconsistent  duty  of  the  agent,  lie  at  the  bot- 
tom of  this  principle,  and  the  exception  is  founded  upon  the 
abeenee  irf  this  adTcrse  interest  of  the  parties,  and  upon  the  con- 
onivenoe  of  the  duty  of  the  agent  toward  both  parties  alike ;  as 
where  the  priee  is  fixed  by  the  seller,  and  merely  accepted  by  the 
purchaser  through  the  procurement  of  the  agent,  or  where  no 
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terms  are  fixed  bjthe  seller  or  authorized  by  him  to  be  fixed  bjHne 
agent,  and  the  agent  acts  as  the  mere  middle-man  to  bring  the 
parties  together  for  a  negotiation  and  contract  to  be  made  bj  them- 
selves. Tested  by  these  rules,  the  case  made  by  the  plaintiff  clearly 
falls  within  this  exception.  The  price  was  fixed  by  the  defendant, 
and  the  plaintiff  procured  the  purchaser,  Troog,  to  accept  these 
terms.  It  is  not  shown  that  he  had  any  thing  to  do  with  the  nego- 
tiations any  further  than  this.  It  did  not  eren  appear  tliat  Troog 
employed  the  plaintiff  to  purchase  for  him  on  these  terms,  but 
only  that  he  should  sign  his  name  to  the  contract  in  his  absence, 
which  he  did  in  the  presence  of  the  defendant,  after  Troog  had 
personally  accepted  the  terms  proposed,  after  inspection  of  the  land. 
The  Circuit  Court  therefore  properly  refused  to  direct  a  nonsuit. 

[Minor  matter  omitted.] 

By  the  Court.     The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

Hone  BT  TBB  Rsposnoi.  ^**If  there  Is  a  ditcretUm  to  be  exeitstoed  in  a  deaMiier.  the 
tame  person  cannot  be  the  agent  of  both  parCtee;  for  It  Is  fheoufllBteBt  that  aman  Bhonid 
hanrain  with  himself.**  Blah,  on  Cont.,  8  877;  Onat  ITMt.,  <te.  ▼.  CUnHf  c*  10  Bng.  Bap. 
fin,  B75i.DOte. 

InJftysrT.Hmidhet<,8»  W1a.4l9,oltedinprinolpalease,theoMirtaald,pagB4aS:  ''It 
li  irril  aettled  that  the  plaintiflB  coald  not  recoTor  for  eenhiga  leadenMl  while  boldiuir 
anch  entirely  Incompatibie  relationi.  It  would  be  a  fraud  for  tbe  plaiatilb  to  conceal 
from  the  defendant  the  fact  that  they  were  employed  to  aid  Hobait  in  the  disposition  of 
Iris  property,  while  acting  ashis  agent.  Upon  this  point  the  law  is  so  clearly  stated  by 
Bhblow,  G.  Jm  In  FarMWorOt  ▼.  Hemmtr^  1  Allen,  4M-fi,  that  we  cannot  do  better  than 
qpote  his  language.  '  The  principle/  says  the  learned  chief  justioe,  *  on  which  rests  the 
welKsettied  doctrine,  that  a  man  cannot  become  the  purchaser  of  property  for  his  own 
«Be  and  benefit,  which  is  intrusted  to  him  to  sell,  is  equally  applicable  where  the  sanfe 
perscm,  without  the  authority  or  consent  of  the  parties  interested,  undertakes  to  act  as 
the  agent  of  both  vendor  and  purchaser.  The  law  does  not  allow  a  man  to  assume  rela- 
tions so  essentially  inconsistent  and  repugnant  to  each  other.  The  duty  of  an  agent  for 
a  Tendor  is  to  seU  the  property  at  the  highest  price;  of  the  agent  of  the  purchaser,  to  buy 
it  for  the  lowest.  These  duties  are  so  utterly  irreconcilable  and  conflicting  that  they  can- 
not be  performed  by  the  same  person  without  great  danger  that  the  rights  of  one  principal 
will  be  sacrificed  to  promote  the  interests  of  the  other,  or  that  neither  of  them  will  enjoy 
the  benefit  of  a  discreet  and  faithful  exercise  of  the  trust  reposed  In  the  agent.  As  It  can- 
not be  supposed  that  the  vendor  and  purchaser  would  employ  the  same  person  to  act  as 
thair  agent  to  buy  and  sell  the  same  property.  It  Is  clear  that  it  operates  as  a  surprise  on 
both  parties,  and  is  a  breach  of  the  trust  and  confidence  intended  to  be  reposed  f n  the 
agent  by  them  respectively,  if  his  intent  to  act  as  agent  of  both  In  the  same  transaction  Is 
eoDcealed  from  them.*  Equally  distinct  and  emphatic  is  the  language  of  the  courts  upon 
precisely  the  same  question,  or  kindred  ones,  in  Rupp  t.  Sampton^  16  Gray,  898 ;  Walker 
▼.  Ongood,  9SMaa8. 848;  Bdllman  ▼.  LoomU,  41  Conn.  681;  Eoerhart  ▼.  Searie,  71  Penn. 
Ql,  256;  RaMn  t.  Clarke  41  Md.  158;  90  Am.  Rep.  66;  Morrison  v.  Thompson^  L.  R,  9  Q. 
B.480;  ]0Eng.Bep.l29;  Irloydv.  Ovlatrm,  5  Bush,  687;  Stewart  v.  Mather,  82  Wis.  344; 
Orant  ▼.  Honlv,  88  id.  608;  In  re  Taylor  Orphan  Asylian,  86  id.  634.  See  also  Story  on 
Agency^  H  31  and  811  and  cases  in  notes.** 
A  broker  acting  at  once  for  both  vendor  and  purchaser  assumes  a  double  agency  disap- 
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proTed  of  hj  tew,  and  which,  if  exerdaed  without  the  full  knowledge  and  ft^ea  eonaent  oif 
both  partlet.  Is  not  to  be  tolerated.  Lpnch  ▼.  FaUmi,  11  R.  L  Ol ;  a.  a,  fl  Abel 
Rep.  468. 

The  defendaDt  employed  the  plaintiff  to  aell  or  exchange  hie  real  aetata  on  commiiioa, 
agreeing  himself  to  render  all  the  earirtanoe  he  could.  The  agent  having  a  like  empioj- 
ment  from  and  agreement  with  a  third  person  effected  an  exchange  between  the  two, 
neither  knowing  he  was  acting  for  the  other.  Jfeld,  that  he  was  not  a  mere  middle-man 
to  bring  parties  together,  but  had  authority  to  negotiate,  and  could  not  recover  double 
oommiaaions  and  could  not  maintain  this  action.  Scrfbiier  ▼.  ^>l2ar,  40  Mich.  875;  a.  a., 
SO  Am.  R»p.  541. 

One  acting  as  broker  of  both  parties  to  an  exchange  of  lands  may  not  raooTsr  oompen- 
aation  from  either  even  upon  an  express  promise,  without  clearly  showing  that  each  had 
full  knowledge  of  all  the  circumstances  and  sanented  to  the  double  employment.  BeO.  t. 
McConiua,  87  Ohio  St.  808;  8.  C,  41  Am.  fiep.  B0B. 

A  broker  acting  for  both  parties  In  effecting  an  exchange  of  property  can  recover  oon»- 
pensation  from  neither,  unless  his  double  employment  was  known  and  assented  to  bf 
both.   Rice  v.  ITood,  118  Mass.  188 ;  s.  c,  18  Am.  Bep.  468. 

Where  In  a  negotiation  for  the  exchange  of  real  estate  a  broker  Is  employed  by  both 
parties,  with  tioClce  that  he  Is  acting  in  the  matter  for  the  other,  and  with  snch  nocJoe 
each  agrees  to  pay  him  his  commissions,  he  can  recover  them  of  both.  Bowe  v.  SISMnt. 
68  N.  Y.881. 

In  Alexander  v.  NarthwaUm^  etc.,  57  Md.  408,  In  an  action  by  a  vendor  of  oertaln  real 
estate,  to  recover  for  moneys  alleged  to  have  been  oolleoted  by  the  deftedant  aa  tba 
broker  of  the  former,  and  unlawfully  detained,  the  deftodant  anawerad,  that  the  plalntUi; 
"With  full  kruneUdQe  that  the  defendant  was  acting  as  the  broker  of  the  purchaser  In  mak- 
ing investments  for  the  latter  In  real  estate,  had  employed  the  defendant,  at  a  stipulated 
commlMlon,  to  sellsudi  real  estate  at  a  specified  price;  that  he  had  made  such  sale,  re- 
ceiving from  the  purchaser  a  sum  exceeding  the  price  of  the  realty,  had  paid  such  price, 
leas  his  commlaslon,  over  to  the  plalntifl,  and  had  retained  the  exoeMas  the  price  of  hia 
services  rendered  to  the  purchaser  In  making  the  Investment,  flitld,  that  In  such  case  the 
defendant  might  lawfully  receive  compensation  for  his  sarvicea  from  both  vendor  and 
vendee.  The  coortaald :  **  Ordioarily,  the  law  will  not  allow  the  same  man  toact  aa  the  agent 
of  both  the  vendor  and  purchaser  of  property.  The  law  does  not  allow  a  man  to  aasunia 
relations  so  eaaentially  Inoonaiatent  and  repugnant  to  each  other.  Hie  duty  of  an  agent 
for  a  vendor  is  to  aell  the  property  at  the  highest  price;  of  the  agent  of  the  parehaser  to 
Isiy  it  for  the  lowest.  Famsworth  v.  Hetnmer,  1  Allen,  484.  See  Btoiy  on  Agency,  1 81, 
and  iTupp  v.  Sampson,  18  Gray,  806.  But  while  this  may  be  regarded  as  good  and  weD- 
aettled  law,  yet  it  is  not  applicable  to  a  case  in  which  a  man  Is  acting  aa  the  agent  of  both 
the  vendor  and  purchaaer,  with  the  authority  or  consent  of  the  parties  interested.** 

A  real  estate  broker  was  employed  by  A .  to  sell  a  farm.  He  exdianged  it  for  lands  of 
B..  receiving  a  commission  from  A.  for  his  services.  Held,  that  he  could  not  recover  a 
commission  from  B.,  also,  either  on  proof  of  an  express  promise  by  B.  to  pay,  or  of  a  usage 
among  brokers  to  charge  commissions  to  both  parties.  Balsin  v.  ClaHr,  41  Md. 
158;  a.  o.,  20  Am.  Bep.  68. 

cBBtOM.    A  custom  among  brokers  that  they  are  entitled  to  a  commission  from 

each  party  Is  Invalid  aa  aftalnst  public  policy,  and  cannot  be  austalned  by  the  oourta. 
RaiHn  v.  aark,  41  Md.  158;  s.  o.,  20  Am.  Bep.  88;  Lawson  on  Uaagas  and  Ctastoma,  481« 
484,  note.    Bee  also  88  Am.  Bep.  458. 
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cnr  Wis.  8S6.) 
NeffoUdble  indrument — authority  to  fiU  blank, 

A.  aigned  for  acoommodation  a  note  made  hj  B.,  apon  the  upper  left-hand  cor- 
ner of  which  were  the  figares  $45,  leaTing  the  amount  in  the  body  blank, 
but  with  the  uDderstanding  that  B.  should  fill  it  with  the  same  amount.  B. 
without  his  knowledge  filled  it  in  for  (450,  and  added  a  cipher  to  the  figares 
$45.     MM,  that  A.  was  liable  to  a  hana  fide  holder. 

ACTION  on  note.    The  Head-note  states  the  case.    The  plaintiff 
had  judgment  below. 

Hudd  A  Wigmany  for  appellaAt. 
HdsHngM  dt  Oreene^  for  respondent 

Tatlob,  J.  [Minor  matter  omitted.]  The  learned  counsel  for 
the  ap])ellant  claims  that  the  filling  up  of  the  note  by  P.  H.  Mc» 
Lean  contrary  to  the  understanding  with  the  appellant  was  a 
forgery  of  the  note,  and  that  consequently  it  is  yoid  in  the  hands 
of  the  lespondent  as  to  the  appellant  On  the  other  hand,  it  is 
claimed  by  the  respondent,  that  having  executed  the  note  in  blank 
as  to  the  amount^  with  authority  to  P.  H.  McLean  to  fill  the  blank 
with  the  sum  for  which  it  was  intended  to  be  given,  he  was  the 
agent  of  the  appellant  for  that  purpose,  and  could  lawfully  fill  such 
blank  in  order  to  perfoct  the  same  as  it  was  agreed  it  should  be, 
and  that  having  authority  to  fill  the  blank  in  the  note  with  the 
particular  sum  agreed  upon,  his  afterward  filling  it  with  a  different 
sum  was  not  a  foigery  of  the  note,  but  a  breach  of  his  duty  as  the 
agent  of  the  appellant,  for  which  his  principal  must  suffer,  rather 
than  an  honest  holder  of  the  note.  Having  executed  the  note  in 
blank  as  to  the  amount  with  the  intention  that  the  blank  should 
be  filled  before  being  negotiated  by  the  person  in  whose  possession 
he  placed  it  after  signature,  third  persons  dealing  with  the  person 
in  possession  have  the  right  to  presume  that  the  authority  to  fill 
the  blank  was  a  general  and  not  a  special  authority,  and  they  are 
not  bound  by  any  private  instructions  as  to  the  amount  which 
should  be  inserted  in  the  note. 


lOf  WISCONSIN, 


Johnson  Harveetar  Company  v.  McLanil. 


This  latter  view  of  the  case  was  taken  by  the  learned  Circuit 
judge,  and  he  gave  judgment  for  the  plaintiff.  We  are  of  the 
opinion  that  this  is  the  correct  law  of  the  case  as  declared  by  thia 
court  in  Snyder  v.  Van  Doren,  46  Wis.  602,  and  cases  cited  on  p. 
610 ;  Walker  v.  Bdert,  29  id.  194-199 ;  Blatik  v.  Spenee,  9  Ala. 
800 ;  Frazier  v.  Gains,  58  Tenn.  92  ;  Johnson  v.  BlasdaU,  1  S.  & 
M.  (Ky.)  17 ;  as  well  as  in  the  long  lists  of  cases  cited  by  the 
learned  counsel  for  the  respondent  in  their  brief.  This  rule,  al- 
most universally  adopted,  is  clearly  stated  in  the  case  of  Bank  v. 
Nealj  22  How.  107,  as  follows:  '*  When  a  party  to  a  negotiable  in- 
strument intrusts  it  to  the  custody  of  another  with  blanks  not  filled 
up,  whether  it  be  for  the  purpose  to  accommodate  the  person  to 
whom  it  was  intrusted  or  to  be  used  for  his  own  benefit,  such  ne- 
gotiable instrument  cames  on  its  face  an  implied  authority  to  fill 
up  the  blanks  and  perfect  the  instrument ;  and  as  between  such 
party  and  innocent  third  parties,  the  person  to  whom  it  was  in- 
trusted must  be  deemed  the  agent  of  the  party  who  committed 
such  instrument  to  his  custody  ;  or  in  other  words,  it  is  the  act  of 
Ae  principal  and  he  is  bound  by  it.'' 

The  learned  counsel  for  the  appellant  does  not  seriously  contro* 
Tert  the  law  as  above  stated,  but  insists  that  it  is  not  applicable  to 
the  case  at  bar ^^  First,  because  there  was  an  alteration  of  the  fig« 
mres  in  the  margin  of  the  note  which  was  unauthorized,  aiM  there<- 
fore  vitiates  the  note.  The  answer  to  this  objection  is  that  the 
figures  were  not  a  part  of  the  note;  and  further  that  if  any  altera- 
tion of  the  figures  was  made,  such  alteration  was  not  known  to  the 
parties  receiving  the  note,  and  there  was  nothing  on  the  face  of  the 
note  which  would  indicate  that  such  alteration  had  been  made.  2 
Pars.  Notes  and  Bills,  646;  Poonnan  v.  Mills,  39  Cal.  345-356; 
Schtyver  v.  Hawkea,  22  Ohio  St.  308  ;  Smith  v.  Sniithy  1  R.  1. 399; 
Reiley  v.  Dickens,  19  LI.  29 ;  Oarrard  v.  Lewis,  27  Alb.  L.  J. 
130 ;  47  L.  T.  Rep.  (N.  S.)  408. 

Second.  It  is  insisted  that  the  rule  as  above  stated  does  not  ap- 
ply to  the  case  at  bar,  because  the  instrument  executed  by  the 
appellant  is  not  a  negotiable  note  or  bill  If  it  be  admitted  that 
the  note  sued  is  not  negotiable,  still  the  rule  is  the  same  as  to  the 
liability  of  the  person  signing  the  same  in  blank.  See  Vliet  r. 
Camp,  13  Wis.  198-205  ;  Van  Etta  v.  Evenson,  28  id.  38  ;  Frazier 
T.  Gains,  58  Tenn.  92^96.  If  the  contract  upon  which  suit  is 
brought  be  not  a  negotiable  promissory  note  within  the  meaning  of 
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flie  law,  it  is  a  contract  for  the  payment  of  money  only,  and  the 
flnonnt  to  be  paid  having  been  left  in  blank  by  the  i^pellant,  when 
he  signed  it,  and  having  given  his  co-defendant  the  right  to  fill  the 
blank,  he  must  be  treated  as  the  agent  of  the  appellant  for  the  pnr* 
pose  of  filling  the  same ;  and  as  to  third  persons,  having  no  knowl- 
edge of  the  limitations  of  the  agency,  the  law  presumes  the  agency 
*  general  one  for  that  purpose. 

[Minor  points  omitted.] 

Br  THJfi    CoUBT.     The   judgment    of   the    Circuit    Court   is 

tfffinned* 

JudgnmU  affirmed. 


BoTLB  T.  State, 

(S7  WU.472L) 

Xvidimee — seieniific  boofu. 

The  oonteBtB  of  scientific  books  cannot  be  stated  in  evidence  nor  read  on  argii> 

ment  to  tlie  juxy.* 

/^ONYIGTION  of  murder.     The  opinion  states  the  point 

E,  Elwelh  for  plaintiff  in  error. 

IT.  W.  Chynowdh,  assistant  attorney-general,  for  defendant  in 
crror. 

Taylob,  J.  [Omitting  other  matter.]  Upon  tlie  tnal.  Dr. 
Cody,  a  witness  for  the  State,  was  permitted  to  answer  a  hypothetic 
eal  question,  including  a  statement  of  the  appearances  which  the 
Slate  claimed  to  have  proved  were  found  on  the  deceased,  except 
tbe  marks  on  the  throat,  calling  for  his  opinion  as  to  what  was  the 
eause  of  her  death,  and  he  answered,  "  I  judge  the  deceased  died 
iiom  guffocation ;  asphyxia,  sometimes  called. ''  He  was  then  asked 
that  if,  in  addition  to  tiiese  appearances,  marks  were  found  on  her 
throaty  what  his  coudusion  would  be,  and  he  answered,  ^'  That  she 
diedof  stxazigulaition."  The  following  question  was  then  put  to 
the  witness:  ^^  Do  yom  know,  from  books  or  otherwise,  whetlicr 

•0^  P»f»^r  V.  Whiter  (60  Oil.  681),  44  Am.  Bep.  "H). 
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death  is  ever  produced  from  strangulation  without  leaving  marks 
upon  the  throat ;  that  is,  your  own  personal  observation?  "  This 
question  was  objected  to  ;  objection  overruled,  and  exception  taken. 
He  answered,  ^^  In  Taylor's  Jurisprudence  such  cases  are  recorded." 
Q.  "  In  standard  medical  works?  "  A.  **  Yes,  sir."  Q.  "Is  Tay- 
lor's standard?"  A.  ''Yes,  sir."  The  following  questions  and 
answers  were  permitted  by  the  court:  Q.  '^  Were  you  called  to  a 
person  soon  after  death  and  found  the  face  suffused  with  blood, 
dark  purplish  color ;  lips  livid,  dark ;  eyes  prominent,  colored ; 
mouth  open  more  or  less  ;  tongue  bruised — in  such  a  case  as  that 
your  judgment  would  be  that  death  resulted  from  strangulation?" 
Objected  to  ;  objection  overruled,  and  exception  taken.  A.  ''  Yes, 
sir ;  with  those  appearances  of  the  face.  Both  sides,  both  cavities 
of  the  heart  opened.  Third,  blood  was  found  in  one  cavity ;  I 
think  on  the  right  side  liquid  blood,  and  the  coagulation  in  the 
left."  Q.  ''  In  cases  of  death  by  asphyxia  or  strangulation,  how  is 
the  blood  usually  found  in  the  heart — in  the  condition  found  there 
or  otherwise  ?"  A.  ''That  would  be  the  usual  condition.  Ire- 
member  that  the  books  state  that  the  blood  should  be  coagulated 
on  the  right  side,  and  not  on  the  left.  I  do  not  know.  I  have  not 
seen  a  case  of  strangulation.  I  do  not  know  by  experience."  Q. 
''  Do  you  know  if  the  books — standard  authority  on  the  question 
—  lay  it  down  that  in  case  where  death  has  resulted  from  smother- 
ing or  strangling  a  person  by  applying  the  hand  over  the  mouth 
and  nostrils  that  it  has  been  produced  without  leaving  external 
signs?  "  Objected  to  by  defendant ;  objection  overruled,  and  ex- 
ception taken.  A.  ''  It  is  so  stated  by  the  books.  Could  not  name 
the  books  in  particular  cases.  They  are  standard  medical  books. 
I  think,  further,  that  there  are  some  cases  of  little  or  no  signs 
found  after  death,  partly  from  the  blood  being  fluid."  In  connec- 
tion with  this  evidence  we  quote  what  took  place  when  the  counsel 
for  the  State  commenced  summing  up  the  case  to  the  jury.  The 
record  reads  as  follows:  ''The  counsel  for  the  State,  in  opening 
the  argument  to  the  jury  and  in  his  argument,  commenced  to  read 
to  the  jury  from  medical  books,  which  it  was  claimed  by  the  coun- 
sel had  been  proven  to  be  standard  medical  authorities.  The  at- 
torneys for  the  defendant  then  and  there  objected  to  reading  from 
said  books  to  the  jury,  because  they  were  not  offered  in  evidence, 
and  upon  3uch  objections  made,  the  court  said:  'He  may  read 
from  medical  books  shown  on  the  stand  to  be  standard  authority 
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in  the  profession,  within  a  reasonable  limit ; '  to  which  ruling  and 
decision  of  the  court  the  defendant  excepted,  and  counsel  for  the 
State  proceeded  to  read  and  did  read  from  said  books  to  the  jury, 
without  interruption  from  the  coui't." 

It  seems  to  us  that  the  court  erred  in  pemutting  Dr.  Oody  to 
testify  as  to  what  was  said  in  standard  medical  works  upon  the 
subject  of  strangulation,  and  what  effects  would  be  produced  upon 
the  body  of  the  deceased  when  death  resulted  from  such  cause. 
The  admission  of  such  evidence  is  in  direct  conflict  with  the  ruling 
of  this  court  in  the  case  of  Stilling  y.  Town  of  Thorp j  54  Wis.  528; 
&  c,  41  Am.  Bep.  60.  In  that  case  the  question  of  the  admission 
of  medical  works  in  eyidence  was  fully  discussed,  and  it  was  held 
that  they  were  not  admissible.  In  addition  to  the  cases  cited  by 
Justice  Cassoday  in  that  opinion,  we  cite  the  following  cases  sus* 
taining  the  ruling  in  that  case:  Whiton  y.  Insurance  Companies, 
109  Mass.  24;  Fowler  y.  LewiSy  25  Tex.  (Supp.)  380;  Collier  y. 
Simpson,  5  Car.  &  P.  73 ;  Regina  y.  Taylor^  13  Cox  Crim.  Cas.  77; 
Carter  y.  StatOy  2  Ind.  617 ;  State  y.  (TBrieti,  7  R.  I.  336 ;  Ware 
Y.  Ware,  8  Me.  42 ;  Danis  y.  State,  38  Md.  15,  36 ;  Comm.  y. 
Brown,  121  Mass.  69,  75 ;  leaser  v.  Jennison,  42  Mich.  206,  214 ; 
Pinnejf  y.  GahiU,  48  id.  584 ;  People  y.  Sail,  id.  482 ;  s.  c,  42 
Am.  Bep.  477 ;  Harris  y.  Panama  R.  Co.,  3  Bosw.  1, 18 ;  Sogers 
Expert  Test  237-243.  The  author  of  this  treatise  cites  the  au- 
thorities showing  that  CYidence  of  this  kind  is  held  not  admissible 
by  the  English  courts,  and  the  courts  of  Indiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  North  Carolina,  Bhode  Island,  Wiscon- 
sin, California,  and  New  Hampshire,  and  admissible  in  the  States 
of  Iowa  and  Alabama.  The  rule  stated  by  this  court  in  54  Wis. 
supra,  was  followed  in  the  case  of  Knoll  y.  Stats,  55  Wis.  249, 256. 
The  authorities  cited  clearly  show  the  correctness  of  the  rule  stated 
by  this  court  in  Stilling  y.  TownofThorp,  supra.  If  it  be  urged 
that  the  works  of  medical  writera  were  not  in  fact  offered  in  CYi- 
dence^ but  that  the  witness  was  called  upon  to  testify  as  to  what 
oertain  medical  works  contained  on  the  subject  under  iuYcstigation, 
it  cannot  help  the  State,  as  in  such  case  the  attempt  is  to  put  m 
OYidenoe  what  is  stated  by  a  medical  author  upon  the  subject  of 
inquiry,  without  producing  the  book,  and  depending  upon  the 
memory  of  the  witness.  Certainly,  if  the  book  itself  camiot  be 
lead  in  evidence  to  the  jury,  the  witness  cannot  be  permitted  to 
give  extracts  from  it  as  CYidence,  depending  upon  his  memory  for 
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their  correctness.  The  palpable  error  in  permitting  Dr.  Oodj  i» 
apparent  from  the  fact  that  he  testified  on  the  stand  that  he  had 
no  personal  knowledge  on  the  subject  he  was  testifying  about  He 
says:  ''  1  have  not  seen  a  case  of  strangulation^  and  do  not  know 
byexi)erience." 

The  comment  made  by  Chief  Justice  Stow  in  the  case  of  Luning^ 
V.  State,  2  Pin.  284-288,  is  quite  pertinent  as  applied  to  this  case^ 
vi^. :  "From  this  examination  alone,  and  aside  trom  the  objection 
of  the  district  attorney  that  the  witness  could  not  testify  to  facta 
not  Avithin  his  knowledge,  it  is  manifest  that  the  purpose  of  the 
question  and  proposition  was  to  extract  from  the  witness  eTidence 
of  facts  derived  from  his  scientific,  and  not  his  personal  knowledge; 
or  in  other  words,  that  he  was  to  swear  to  facts,  the  existence  of 
which  he  only  knew  from  his  reading ;  and  this,  upon  no  princi- 
ple of  eyidence,  could  be  admitted."  The  eflfect  of  the  evidence 
given  under  objection  by  Dr.  Cody  was  to  put  before  the  jury  as 
evidence  what  the  medical  works  laid  down  as  evidences  of  strangu^ 
lation.  If  this  may  be  done  indirectly  by  the  oral  testimony  of 
the  person  who  has  read  the  medical  works,  it  would  certainly  be*a 
much  safer  rule  to  permit  the  books  themselves  to  be  read  to  the 
jury  as  being  better  evidence  of  the  fact.  We  think  the  learned 
Circuit  judge  also  erred  in  permitting  the  counsel  for  the  State  te 
read  the  medical  authorities  to  the  jury  in  the  opening  of  his  argu- 
ment. It  is  evident  they  were  not  read  by  way  of  illustrating  the 
argument  of  the  counsel,  but  to  give  the  jury  a  clear  view  of  what 
such  medical  writera  laid  down  as  the  evidence  of  strangulation. 
The  jury  must  have  understood  that  the  extracts  read  to  them, 
were  so  read  for  the  purpose  of  having  them  considei-ed  in  deter* 
mining  the  question  of  fact  whether  the  deceased  came  to  herdeatk 
by  strangulation.  Many  of  the  authorities  above  cited  hold  that  it 
is  equally  inadmissible  to  permit  the  i*eading  of  such  works  to  the 
jury  by  counsel,  as  to  read  them  in  evidence  on  the  trial.  It  is  ap* 
parent  that  if  counsel  are  allowed  to  read  extracts  of  medical  aiH 
thors  in  their  argument  to  the  jury,  it  would  nullify  the  rule  which 
prevents  such  exti-act  from  being  i-ead  in  evidence.  The  following 
are  some  of  the  authorities  holding  it  inadmissible  for  counsel  te 
read  medical  works  to  the  jury  :  Queen  v.  Orauch,  1  Cox  Crim» 
Gas.  94 ;  Seffina  v.  Taylor,  13  id.  77 ;  Washburn  v.  Ouddihy,  ft 
Gray,  430 ;  Wade  v.  DeWiii,  20  Tex.  898 ;  AshtooHh  v.  Kittridge^ 
12  Gush.  194;  Huffman  v.  Click,  77  N.  C.  56;  Fras9r  v.  Jennimm^ 


JANTJABY  TEBM,  1883.  jg 

Boyle  ▼.  State. 

42  Mich.  ^6-4(14 ;  Robmsan  y.  N.  Y.  O.  £  H.  R.  Jt.  Co.,  24  Alb. 
L.  J.  357;  People  t.  Wheeler,  60  Gal.  581 ;  s.  c,  44  Am.  Bep.  70; 
PeopU  Y.  Hall,  48  Mich.  482;  s.  c.  42  Am.  Bep.  477. 

The  TesBon  for  prohibitiiig  the  reading  of  such  works  to  the  jary 
on  the  argument  is  briefly  stated  by  Baron  Aldersok  in  the  case 
of  Queen  t.  Grotuhy  ettpra.  He  said  to  counsel:  '^  I  should  not 
4iUow  yon  to  read  a  work  on  foreign  laws.  Any  person  who  was 
properly  conyeraant  with  it  might  be  examined^  but  then  ho  adds  his 
own  peiBOinal  knowledge  and  experience  to  the  information  he  may 
haye  deriyed  from  books.  We  must  haye  the  cyidence  of  indiyiduals, 
not  their  written  opinions ;  we  should  be  inundated  with  books  if  we 
should  hold  otherwise."  Glarkson^  of  counsel,  remarked  :  ^^  I  shall 
proye  the  book  to  be  one  of  high  authority."  To  this  Baron  Al- 
BEBSON  replied  :  '*  But  can  that  mend  the  matter  ?  You  surely 
cannot  contend  that  you  may  giye  the  book  in  eyidence,  and  if  not, 
what  right  haye  you  to  quote  from  it  in  your  address,  and  do  that 
indirectly  which  you  would  not  be  permitted  to  do  in  the  ordinary 
course  ?"  It  seems  to  me  that  the  answer  of  the  learned  judge  to 
the  counsel  in  that  case,  that  he  should  not  be  permitted  to  do  in- 
directly what  he  could  not  do  directly,  is  an  insuperable  objection  to 
allowing  the  counsel  to  read  to  the  jury,  in  his  summing  up,  extracts 
from  medical  or  scientific  works  of  any  kind  which  he  would  not  be 
permitted  to  read  in  eyidence  to  them  on  the  trial.  In  People  y. 
Mall,  supra.  Justice  Campbell,  of  the  Supreme  Court  of  Michi- 
gan, says,  speaking  of  reading  scientific  works  to  jurors:  '*  If  jurors 
could  be  safely  trusted  with  the  interpretation  of  such  books,  it  is 
hard  to  see  on  what  principle  liying  witnesses  would  be  required. 
Scientific  men  are  supposed  to  be  able,  by  their  study  and  experi- 
ence, to  giye  the  general  results  accepted  by  the  scientific  world, 
and  the  extent  of  their  knowledge  is  tested  by  their  personal  ex- 
junination.  But  the  continued  changes  of  yiew  brought  about  by 
new  discoyeries  in  most  matters  of  science,  and  the  necessary  as- 
sumption of  scientific  writers  of  some  technical  knowledge  in  their 
readers,  renders  the  use  of  their  works  before  juries,  especially  in 
detached  portions  and  selected  passages,  not  only  misleading  but 
dangerous.  The  weight  of  authority,  as  well  as  of  reason,  is  against 
their  reception." 

On  account  of  the  error  in  permitting  the  witness,  Dr.  Cody,  to 
testify  as  to  what  certain  medical  works  stated  upon  the  subject  of 
inquiry  and  for  permitting  the  counsel  for  the  State  to  read  from 
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medical  works  to  the  jury,  the  judgment  of  the  Ciicmt  Court  moit 
be  reversod  aud  a  new  trial  ordered. 

[Omitting  other  matters.] 

By  the  Court.  The  judgment  of  the  Circuit  Court  is  reTeraed 
and  the  cause  remanded  for  a  new  trial.  The  warden  of  the  State 
prison  will  surrender  the  plaintiff  in  error  to  the  sheriff  of  Dodge 
county,  who  will  hold  him  in  custody  until  he  shall  be  dischaiged 
or  his  custody  changed  by  due  course  of  law. 

Jtidgmeni  reversed  and  cause  remanded. 


Oahill  v.  Laytoit. 

<57Wis.flOOL) 

JfegUffence^wifU  of  prwUi^, 

Se^enkl  ownera  of  adjoining  lota  had  eatabUahed  for  their  own  oonTvoleiioe  a 
road  along  one  line  thereof,  connecting  with  a  pablic  allej  at  one  extremitj 
and  a  street  at  the  other.  One  of  the  ownera  ba\}ta  platform  acroaa  it,  so 
low  that  one  ritting  on  a  wagon  could  not  drive  under  it.  This  had  ex- 
isted  for  many  years, and  the  pablic  had  used  the  road  in  that  condition. 
A  man  employed  by  one  of  the  other  ownera  in  hauling  merchandise  on 
said  road,  was  killed  by  contact  with  the  platform  after  dark,  thera  being 
no  light  or  other  signal  of  warning,  and  he  being  ignorant  of  the  platform. 
Hdd^  that  no  action  would  lie  against  the  proprietor  of  the  platform. 

ACTION  of  negligence  for  causing  death  of  plaintiff's  intestate. 
The  opinion  states  the  caflc.     The  defendant  had  judgment 
below. 

Cotzhaiisen,  Sylvester,  Scheiber  £  Jones,  for  appellant 

Wells,  Brigham  <C*  Upham,  for  resjiondents. 

Cassoday,  J.  The  south  lialf  of  tlic  block  extended  to  the 
dock-line  of  the  river  on  the  east,  to  Fowler  street  on  the  south,  to 
West  Water  street  on  the  west,  and  to  an  alley  on  the  north,  which 
alley  extended  from  West  Water  street  to  the  dock-line  of  the  river. 
In  this  south  half  of  the  block  the  defendants  occupied  a  lai-ge 
brick  building  on  a  lot  fronting  on  West  Water  street  and  extend- 
ing back  to  the  dock-line  of  the  river,  and  from  the  rear  end  of 
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which  brick  building  a  platform  projected  oyer  a  roadway  to  such 
dock-line,  at  such  an  eleyation  that  a  team  of  horses  and  a  wagon 
of  ordinary  height  could  be  driven  under  it,  along  and  upon  said 
roadway,  without  hindrance,  but  not  sufficiently  elevated  to  admit 
of  the  passage  of  a  teamster  sitting  upon  such  wagon.  The  several 
proprietors  and  occupants  of  lots  and  parts  of  lots  in  this  half-block 
had  for  many  years  in  common  maintained  a  roadway  extending 
across  the  ends  of  the  several  lots  along  the  dock-line  from  the  east 
end  of  Fowler  street  to  the  east  end  of  the  alley,  which  roadway 
passed  under  and  was  spanned  by  the  platform  above  mentioned, 
Thas  this  roadway.  Fowler  street,  and  the  alley  at  all  times  afforded 
to  all  such  occupants  and  proprietors,  and  their  agents  and  ser- 
Tants,  and  to  the  public  in  general,  access  for  teams  and  wagons  to 
and  from  the  rear  ends  of  all  the  various  buildings  in  said  half- 
block  to  West  Water  and  other  streets  of  the  city.  In  this  half- 
block,  and  adjacent  to  the  building  occupied  by  the  defendants,  was 
a  store  occupied  by  Plankinton  &  Armour,  the  rear  end  of  which 
extended  to  the  roadway. 

At  the  time  of  the  injury  the  deceased  was  engaged  in  the  em- 
ployment of  Plankinton  &  Armour,  hauling  pork  from  the  rear  end 
of  their  store,  and  while  so  engsiged  driving  a  team  of  horses  draw- 
ing a  common  freight  wagon  loaded  with  pork  in  barrels  and  other 
goods  from  the  rear  end  of  their  store  along  the  roadway  to  and 
under  the  overhanging  platform,  his  head  and  breast  were  forced 
against  the  south  edge  of  the  platform,  whereby  he  was  thrown 
backward  upon  the  barrels  in  the  wagon  with  such  violence  that  he 
was  greatly  injured  and  soon  died.  Since  the  allegation  is,  not  that 
he  was  thrown  backward  against  the  barrels,  but  upon  the  barrels, 
it  is  quite  evident  that  he  must  have  been  upon  the  barrels  at  the 
time,  and  not  down  on  the  floor  of  the  wagon.  It  appears  from 
the  complaint  that  the  several  streets  named  were  public  highways, 
and  that  the  alley  was  a  public  alley,  and  also  a  public  highway. 
There  is  no  allegation,  however,  that  the  roadway  was  a  public 
roadway,  highway,  street,  alley,  or  public  way  of  any  kind.  There 
is  no  allegation  that  there  had  been  any  recent  change  in  the  con- 
dition or  use  of  the  roadway,  but  on  the  contrary  it  is  alleged  that 
it  had  been  used  in  the  same  condition  for  many  years.  There  is 
no  allegation  that  there  had  been  any  recent  change  in  the  plat- 
form, but  on  the  contrary  it  is  alleged  that  it  had  been  kept  and 
maintained  as  it  then  was  for  a  long  time  prior  thereto.     True,  it 
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»  alleged  that  at  the  time  of  the  accident  the  defendants  had 
omitted  and  neglected  to  keep  or  have,  at  or  abont  the  phitf onn  Anj 
light  or  other  signal  to  indicate  its  existence,  and  that  the  death 
was  caused  wholly  by  the  fault  and  neglect  of  the  defendants  in 
keeping  and  maintaining  the  platform  over  the  roadway  in  the  po- 
sition and  in  the  mauiner  stated  without  such  signal ;  but  there  is 
no  allegation  that  any  light,  signal,  barrier,  or  warning  of  any  kind 
had  ever  been  kept  or  maintained  by  the  defendants  or  any  one. 

The  alleged  liability  is  therefore  based  upon  a  state  of  facts  which 
had  existed  for  a  long  time  prior  to  the  injury ;  and  since  it  is 
alleged  that  the  roadway  had  been  so  maintained  for  many  year% 
we  may  fairly  infer  that  the  platform  had  also  been  kept  and  main- 
tained for  the  same  period  by  some  one,  if  not  by  the  defendants. 
No  negligence  is  therefore  involved  in  the  case,  unless  it  be  such  as 
had  existed  for  many  years.  No  duty  is  involved,  unless  it  be  such 
as  had  never  been  performed.  The  breach  of  duty,  if  any,  con- 
sisted first  in  the  construction.  But  liability  is  not  predicted  upon 
any  wrongful  construction,  from  which  we  infer  that  such  con- 
struction occurred  prior  to  the  time  when  the  defendants  became 
occupants.  It  is  the  continuance  or  maintenance  of  a  structure 
which  had  existed  for  many  years  that  is  the  ground  of  complaint. 
To  support  it,  counsel  seems  to  rely  mainly  upon  Thayer  y.  JarvUi, 
44  Wis.  388 ;  Uorby  v  Hill,  93  Eng.  C.  L.  656 ;  Benneii  t,  X.  £  W. 
It.  R.  Co.y  102  U.  S.  577 ;  and  Low  v.  Grand  Trunk  Railway  Co., 
72  Me.  313 ;  s.  c,  39  Am.  Bep.  331.  This  case  seems  to  be  clearly 
distinguishable  from  Thayer  y.  Jarvts,  supra,  for  there  the  de- 
fendants had  recently  placed  and  left  certain  caustic  substances  in 
the  passage-way  through  which  the  plaintiff's  team  was  driven  and 
thereby  injured. 

The  same  distinguishing  element  seems  to  have  been  present  in 
Corby  v.  Hill,  eupra,  for  there  the  defendant  had  just  recently 
placed  slate  and  other  material  in  a  road  leading  from  the  turnpike 
to  a  lunatic  asylum,  in  such  a  way  as  to  be  dangerous  to  travellexs 
thereon,  without  giving  notice  or  warning  or  other  signal,  and  the  only 
defense  was  that  the  same  had  been  so  placed  by  leave  and  license  of 
the  owner  of  the  soil.  In  that  case  it  was  contended  upon  the  part  of 
the  defense,  observed  Oockburit,  0.  J.,  ''that  the  owners  of 
the  soil,  and  consequently,  also,  any  person  having;  leaye  and 
license  from  them,  may,  as  against  any  other  person  using  the  way 
by  tlio  like  leave  and  license,  erect  an  obstruction  thereon,  unless 
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in  the  case  of  a  holding  cmt  any  aUurement. or  induoemeat  tOiBaok 
other  penon  to  make  use  at  the  way/'  The  learned  chief  justice 
continued:  *' It  seems  to  me  that  the  veiy  case  from  wihiofa  the 
Isamed  counsel  seeks  to  diHtiinguifih  this  is  the  case  now  before  us. 
The  proprietosB  of  the  soil  held  out  an  allurement  whereby  the 
fdaintifi  was  induced  to  come  upon  the  place  in  question;  they  held 
out  this  road  to  all  persons  having  occasion  to  proceed  to  the  asy* 
lum  as  a  means  of  access  thereto.  Could  they  haye  justified  the 
placing  an  obstruction  across  the  way^  whereby  an  injury  was  oo- 
casioned  to  one  using  the  way  by  their  invitation?  Clearly  they 
could  not."  That  case  was  followed  in  Bennett  y.  Jtailroad,  ntpra^ 
which  was  controlled  by  the  principle  of  invitation  and  concealed 
danger.  There  the  deceased  was  a  passenger  on  the  defendant's 
cars,  and  was  unaware  of  the  existence  of  the  openings  or  hatch* 
holes  in  the  depot  floor^  which  had  been  \eti  unguarded  at  night» 
and  through  one  of  which  he  fell  and  was  injured. 

Low  y.  Grand  Trunk  Bailway  Co.,  fupra,  wis  quite  similar  in 
principle.  The  plaintiff,  a  nightinspector  of  customs  in  Portland, 
while  on  the  defendant's  whacf  at  night,  feU  into  a  gangway  cut- 
ting the  direct  passage  along  the  wharf  transversely,  and  which 
had  been  left  open  and  unguarded,  and  was  injured.  It  was  there 
contended  that  the  nature  of  defendant's  business  at  the  wharf  was 
not  an  invitation  for  the  plaintiff  to  be  there  at  night,  but  that  he 
was  a  mere  licensee.  The  court  however  thouj^t  otherwise,  and 
held,  in  effect,  that  the  business  of  receiving  cargoes  from  foreign- 
going  vessels,  as  the  defendant  did  at  its  wharf,  called  for  the 
presence  there  at  night  of  the  inspector  of  customs,  to  whom  the 
defendant,  by  the  prosecution  of  its  business,  owed  the  duty  of 
providing  safe  passage-way  ;  and  that  the  mere  fact  that  he  was 
there  at  night  watching  for  smugglers,  without  a  lantern,  did  not 
prove  an  absence  of  due  care,  since  that  was  probably  the  best  way 
of  detecting  smuggling. 

The  facts  in  the  case  before  us  are  somewhat  peculiar.  They 
present  some  features  not  present  in  any  of  the  above  cases.  Each 
of  those  cases  presents  some  features  not  present  here.  There  is 
no  claim  of  any  sudden  obstruction  of  the  roadway!  There  is  no 
claim  that  the  deceased  was  a  trespasser  at  the  time  of  the  injury. 
Whether  the  roadway  was  used  in  pursuance  of  some  grant,  reser- 
vation, covenant,  agreement,  prescription,  dedication,  or  under  a 
mere  license,  does  not  appear,  except  in  so  far  as  may  be  inferred 
Vol..  XLVI  — 7. 
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from  the  factB  etatecL  There  is  nothing  to  indicate  that  it  was 
ever  hiid  ont  as  a  public  highway.  There  is  nothing  to  indicate  it 
was  snch  by  prescription*  There  is  nothing  to  indicate  that  the 
public  anthorities  CTer  assumed  any  control  over  it  There  is  no 
claim  that  the  city  would  be  liable  for  any  defect  in  it  The  mere 
fBct  that  the  roadway  afforded  access  to  the  rear  ends  of  such 
buildings  to  the  public  in  general,  as  well  as  to  such  occupants  and 
proprietors,  their  agents  and  servants,  did  not  convert  such  road- 
way into  a  public  highway.  True,  one  end  opened  into  a  public 
street  and  the  other  into  a  public  alley,  and  it  may  and  probably 
would  be  inferred  that  such  openings  constituted  a  license  to  the 
public  to  use  it  for  all  purposes  to  which  it  was  adapted.  Danforih 
V.  DureU^  8  Allen,  244.  But  such  license,  or  even  had  there  been 
a  dedication,  would  have  been  limited  to  the  use  of  the  roadway 
with  the  overhanging  platform,  as  it  was  and  had  for  years  been 
maintained. 

In  Le  N$ve  v.  Vestry  of  Mile  End  Old  Tmon,  8  £1.  &  BL  1063, 
it  was  observed  by  the  court:  ^'  But  over  the  place  in  question  the 
public  have  not  an  unlimited  right  of  passage,  but  only  a  qualified 
right  of  little  or  no  practical  utility,  and  subject  to  such  use  as  the 
occupants  of  the  adjoining  houses  had  been  accustomed  to  make  of 
it  The  public,  as  of  right,  have  only  used  such  parts  of  the  in- 
termediate space  as  were  not  at  the  time  occupied  by  the  tenants  of 
the  houses,  and  if  this  user  could  be  considered  as  evidence  of  a 
dedication,  it  could  only  be  of  a  partial  dedication  to  the  public ; 
and  a  place  so  partially  and  occasionally  used  for  passage  by  the 
public,  is  not,  we  think,  part  of  a  street  within  the  meaning  of  the 
act  of  Parliament"  Snch  use  by  the  public,  as  here  alleged,  would 
not  of  itself  however  be  a  dedication  to  the  public.  To  constitute 
a  valid  dedication  of  such  roadway  to  the  public,  there  must  be  a 
clear  intention  on  the  part  of  the  owner  to  so  dedicate.  Brinch  y* 
Collier,  5«  Mo.  160 ;  Botoers  v.  Suffolk  Manuf.  Co.,  4  Cusli.  332 ; 
Durgm  v.  City  of  Lowell,  3  Allen,  398 ;  Rowland  v.  Bangs,  102 
Mass.  299  ;  Dodge  v.  Stacy,  39  Vt.  574  ;  Hall  v.  McLeod,  2  Mete 
(Ky.)  98 ;  Davis  v.  Ramsey,  6  Jones  Law  (N.  C),  236  ;  Bushnett 
V.  Scott,  21  Wis.  451.  It  is  not  enough  that  there  should  be  ac« 
ceptance  without  dedication,  nor  dedication  without  acceptance. 
The  two  must  concur.     Id. 

Undoubtedly,  as  remarked  by  the  Supreme  Court  of  New  Hamp- 
shire, '^a  highway  maybe  proved  by  long  usage;  but  a  way,  to 
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become  public,  must  be  used  in  such  a  manner  as  to  show  that  the 
public  accommodation  requires  it  to  be  a  highway,  and  that  it  is 
the  intention  of  the  owner  of  the  land  to  dedicate  the  way  to  the 
pubUc."  Barker  t.  Clark,  4  N.  H.  383  ;  SiaU  v.  ITudd,  23  id.  337. 
To  the  same  effect.  Hall  t.  McLeod,  supra.  The  allegation  here  is 
that  the  roadway,  street  and  alley  afforded  to  the  public  in  general 
access  for  teams  and  wagons  to  the  rear  ends  of  ail  the  yarious 
buildings  situated  on  the  half  block.  Besides  it  is  alleged  that  it 
had  been  maintained  by  the  proprietors  and  occupants  of  the  several 
lots  and  parts  of  lots  in  the  half  block  for  many  years.  The 
allegations  therefore  restrict  the  use  to  particular  classes  of  persons, 
and  hence  preclude  a  dedication  to  the  public.  But  in  the  language 
of  the  Supreme  Court  of  Kentucky,  ''when  the  appropriation  is 
for  the  use  of  particular  persons  only,  made  under  circumstances 
which  exclude  the  presumption  that  it  was  intended  for  public  use, 
it  will  not  amount  to  a  dedication.  *  *  *  The  intention  to 
create  a  priyate  passway  merely,  excludes  all  idea  of  an  intention 
to  create  a  public  highway ;  and  as  a  dedication,  to  be  yalid,  must 
be  made  to  the  public,  it  is  manifest  that  an  establishment  of  a 
private  passway  cannot  be  construed  to  be  a  dedication  of  the  pass- 
way  to  public  use."  Hall  v.  MeLeod,  supra,  104. 

In  Baglsy  y.  People,  43  Mich.  355,  it  was  held  that  an  alley  is 
not  a  public  highway  and  cannot  be  governed  by  the  same  rules. 
It  is  for  the  accommodation  of  abutting  owners,  and  the  public 
have  no  general  right  of  way  through  it.  The  roadway  in  question 
therefore  must  be  regarded  as  a  private  way.  Being  a  private  way, 
passage  over  it  was,  manifestly,  either  under  a  license,  by  prescrip- 
tion, or  else  a  right  secured  by  virtue  of  some  grant,  reservation, 
covenant,  or  agreement.  If  by  virtue  of  such  grant,  reservation, 
covenant,  or  agreement,  then  the  same  was  either  in  gross  —  that 
is,  attached  to  the  person  using  it — or  appurtenant  to  the  several 
lots.  Sanxay  v.  Hunger,  42  Ind.  44 ;  WtUson  v.  Bieren,  1  Serg.  & 
R.  227.  If  any  such  right  was  here  secured,  there  certainly  is 
nothing  to  indicate  that  the  same  was  in  gross,  hence  it  would  be 
construed  to  be  appurtenant  to  the  several  lots.  Sanxay  v.  Hunger, 
iupra,  and  Spensley  v.  Valentine,  34  Wis.  154.  So,  if  any  such 
right  was  here  secured,  it  was  not  that  '^  of  a  suitable  and  con- 
venient paflsage,"  as  in  Afkifis  v.  Bordnian,  2  Mete.  457  ;  Wmbledon 
V.  Dixon,  L.  B.,  1  Ch.  Div.  362  ;  and  Walker  v.  Pierce,  38  Vt.  94  ; 
but  a  roadway  definitely  fixed,  and  actually  used  and  maintained  as 
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fixed,  ior  Huuiy  ywn.  Had  there  been  any  Bach  grant,  leservation, 
covenant,  9r  mgmment,  an  inspection  of  the  same  mi^t  have 
revealed  1;fae  preciae  IhnitB  of  the  roadway  in  height  aa  well  as  width, 
and  whe&er  snch  loadway  was  with  or  without  each .  overhanging 
platform.  If  tm  «uch  right  of  passage  was  ever  secured,  except 
the  one  in  question,  with  such  projecting  platform  over  it,  then  it 
is  difficult  to  perceive  how  any  liability  could  be  created  by  reason 
of  such  projection  remaining  in  the  same  position  it  had  for  a  long 
time.  If  each  of  the  several  proprietors  and  occupants  had  for 
several  years  enjoyed  all  the  rights  ever  secured,  then  certainly 
none  of  them  «ver  had  any  ground  for  complaint.  The  same  would 
he  true  if  such  right  were  secured  by  prescription. 

In  BarwuT.  HufneSy  IS  Gray,  188,  a  passage-way  which  extended 
from  a  Bti^sot  along -and  upon  both  sides  of  the  dividing  line  between 
two  lots,  and  was  tiie  only  means  of  access  to  the  back  part  of  either, 
was  used  by  ibe  owners  of  both  lots  for  twenty  years  without 
limitaition,  festriction,  iDtermption,  or  objection,  or  any  claim  of 
right,  except  nrhat  might  be  implied  from  such  use,  and  it  was  held 
that  from  sock  use  a  gxmt  must  be  pmumed  to  the  owner  of  each 
lot  of  an  easement  in  that  part  of  Hie  passage-way  which  was  upon 
the  other  lot.  Bat  here  Jie  right  oi  passage  by  prescription  for 
twenty  years,  or  any  definite  number  of  years,  is  alleged,  unless  it 
is  to  foe  inferred  Iromthe  allegation  that  the  way  had  been  main- 
tained tar  many  yeaiB. 

In  Richardion  t«  Po9id,  15  Gray,  390,  it  was  held  however  that 
*^  where  a  right  of  way  is  proved  to  exist  by  adverse  use  and  enjoys 
ment  only,  the  conmion  and  ordinary  use  which  establishes  the 
right,  also  limits  and  qualifies  it.'^  Applying  that  principle  to  the 
case  before  us,  and  it  is  apparent  that  if  the  right  of  passage  were 
established  by  use  and  enjoyment  of  the  roadway  with  the  platform 
projecting  as  stated,  then  such  right  of  passage  was  also  limited 
and  qualified  by  the  right  to  continue  the  platform  so  spanning 
the  roadway. 

In  Salisbunf  y.  AndretoSy  19  Pick.  250,  the  way  had  already  been 
fixed  by  buildings,  permanent  inclosures,  and  use,  and  it  was 
*'  construed  to  be  agrant  of  the  way  thus  located,  fixed  and  defined." 
Portions  of  the  passage  way  which  was  called  *^  Central  Court,^* 
were  not  adapted  to  the  same  kind  of  use  as  other  portions,  and 
Shaw,  C.  J.,  said  :  '^  But  we  think  the  true  meaning  is  that  it  is 
to  be  used  with  horses  and  caixiages  as  far  as  the  court  [wayj  is 
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adapted  to  h(«8eB  and  cmrriages,  and  on  foot,  witii  wheel4)arrow8» 
hand-carts,  or  snch  carriages  as  are  commonly  naed  fbr  paosage  to  a 
house  where  horses  and  carriages  cannot  paas.** 

It  was  held  in  Walker  y.  Pifireey  supra,  that  ^  when  a  pai^ 
grants  a  priyate  way,  he  is  not  bound  by  implication  t9  construct 
or  keep  in  repair  the  way  granted.  That  duty  rests  on  the  grantee, 
if  he  wishes  to  enjoy  the  way,  and  he  takes  by  grant  the^  right  to 
do  so."  The  same  in  effect,  was  held  in  Qeorgia,  where  the  right 
of  passage  was  acquired  by  prescription.  Pwyesr  y.  Clmneni9^ 
53  Ga.  232. 

In  Oautret  y.  Bgeriim,  L.  R,  2  G.  P.  375,  the  d^mirrer  to  the 
declaration  was  sustained  because  it  appeared  tiieiein  that  the 
''land  was  in  the  same  state  at  the  time  of  the  accident  that  it  was- 
in  at  the  time  the  permission  to  use  it  was  originally  giyen."  It 
has  of  fcen  been  held  that  a  grant  of  a  right  of  way  will  be  con- 
strued with  reference  to  the  state  and  condition  of  the  premises 
at  the  time  the  grant  was  made.  Sievensan  y.  Stewart,  7  Phria 
295  ;  3le$9er  y.  Oeetreich,  52  Wis.  689. 

In  Beecher  y.  People,  38  Mich.  289,  it  was  held  that  a  roof 
twelye  or  fifteen  feet  aboye  an  alley  was  not  necessarily  an  obstruc- 
tion. In  Bagley  y.  People,  supra,  it  was  held  that  a  platform: 
built  in  an  alley,  at  the  rear  of  a  store,  for  conyenienoe  in  trans* 
lerring  goods,  cannot  be  assumed  as  matter  of  law  to  be  an  ob- 
struction or  a  nuisance.  "A  way/'  says  a  yery  recent  writer, 
"may  be  either  a  foot-way,  or  a  bridle- way,  or  a  driye-way  for 
cattle,  or  a  right  of  way  with  carts  and  carriages  for  agricultural 
purposes,  or  for  mining  purposes  or  for  all  purposes  whateyer ;  in- 
deed, it  is  difficult  to  say  how  many  kinds  of  ways  there  may  be."* 
Williams  Bights  of  Common,  324.  Of  course  the  character  of  a. 
way  is  best  defined  by  what  it  is,  and  the  condition  in  which  it  has. 
long  been  kept  and  maintained. 

From  the  authorities  cited,  and  the  allegations  hi  the  complaint,, 
it  is  yery  evident  that  if  any  grant,  reseryation,  prescription,  coye- 
nant,  or  agreement  is  here  to  be  presumed  in  fayor  of  the  seyeral 
proprietors  and  occupants,  it  must  be  of  the  roadway  with  the 
phitform  projecting  oyer  it,  as  it  had  existed  and  been  used  for 
many  years.  If  each  of  such  proprietors  and  occupants  had  such 
right  of  passage  by  yirtue  of  some  gi'ant,  reseryation,  prescription, 
eoyenant,  or  agreement,  then  of  course  such  right  extended,  not 
only  to  their  respective  agents  and  servants,  but  to  the  customers 
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of  each  haying  occasion  to  visit  the  rear  of  any  of  such  lots  on  bnai* 
ness  with  the  occupants.  In  so  tar  as  the  bnsiness  of  each  proprie- 
tor or  occupant  inyited  customers  oyer  the  roadway  and  under  the 
platform  to  the  rear  of  his  place jof  business,  his  liability  would 
probably  be  goyerned  by  the  principle  inyolyed  in  Corby  y.  HUl^ 
Bonnett  y.  Z.  (£  N.  R.  Co.,  Low  y.  Grand  Trunk  Railway  Co,, 
supra,  and  cases  of  that  nature. 

But  can  we  say  by  implication  that  one  such  occupant  or  pro- 
prietor holds  out  any  invitation  to  any  one  to  become  a  customer 
or  dealer  with  some  other  occupant  or  proprietor?  Each  may  be 
said  to  hold  out  an  invitation  to  his  own  customers  and  dealers, 
but  can  he,  in  any  sense,  be  said  to  invite  people  to  become  a  cus- 
tomer or  dealer  of  other  occupants  or  proprietors  whose  places  of 
business  run  back  to  the  roadway?  Invitations  to  become  cus- 
tomers of  others  are  sometimes  in  the  negative  instead  of  the 
affirmative  form.  Certainly  there  is  nothing  to  indicate  that  the 
defendants  ever  in  any  way  extended  to  the  deceased  any  invitation 
to  become  a  customer  or  dealer  of  theirs,  or  to  have  any  contract 
or  business  relations  with  them  whatever.  It  is  a  su£Scient  answer 
to  the  questions  above  suggested  that  the  deceased  here  was  not  at 
.  the  time  of  the  injury  a  customer  or  dealer  with  any  one,  much 
less  with  the  defendants.  The  doctrine  of  invitation  and  concealed 
or  sudden  danger  has  no  application  therefore  to  the  case  before  us. 
The  deceased,  at  the  time  of  the  injury,  was  the  servant,  not  of 
the  defendants,  but  of  Plankinton  k  Armour,  and  was  in  the  act 
of  driving  along  the  roadway  and  under  the  platform  by  virtue  of 
his  employment.  Assuming  the  right  of  passage,  as  above  indi- 
cated, were  the  defendants,  by  virtue  of  their  relations  to  Plankin^ 
ton  k  Armour,  under  any  duty  or  obligation  to  the  deceased  to 
either  remove  the  platform  or  keep  it  guarded?  Were  they  under 
any  higher  duty  to  him  than  they  had  been  for  a  long  time  to 
Plankinton  k  Armour?  The  deceased,  having  entered  the  em- 
ployment of  Plankinton  &  Armour  for  the  very  purpose  of  hauling 
pork  in  barrels  from  the  rear  of  their  store  along  the  roadway  in 
question  to  the  public  streets,  must  not  the  injury  be  regarded  as 
one  of  the  hazards  of  the  employment,  so  far  as  these  defendants 
are  concerned?  Naylor  v.  C.  £  N.  W,  Railway  Co.^  53  Wis. 
661 ;  Rowland  v.  M„  L.  S.  £  W.  Railway  Co.,  54  id.  229  ; 
Schadewald  v.  M.,  L.  5.  £  W.  Railway  Co,,  65  id.  577.  True, 
it  is  alleged  that  he  did  not  know  of  the  projecting  platform,  but 
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vas  it  the  duty  of  any  one  to  infonn  him?  If  so,  was  it  the  duty 
of  these  defendants  or  his  employers?  Presomptiyely,  Phmkinton 
k  Armonr  mast  long  have  known  of  the  projecting  platform.  Were 
the  defendants  under  any  duty  or  obligation  to  inform  them  of  a 
fact,  the  existence  of  which  they  long  had  known?  Can  it  be  that 
the  defendants  were  under  any  higher  duty  or  greater  obligation 
to  the  deceased,  with  respect  to  the  dangers  of  his  employment, 
than  they  were  to  the  persons  who  employed  him? 

It  is  true  that  fault  and  negligence  in  keeping  and  maintaining 
the  platform  is  alleged ;  but  in  the  language  of  Willbs,  J.,  in 
Qautrei  v.  Egm-tofiy  supra,  ^Ho  bring  the  case  within  the  category 
of  actionable  negligence,  some  wrongful  act  must  be  shown,  or  a 
breach  of  some  positive  duty.  *  *  *  *  What  is  it  that  a  decla- 
ration of  this  sort  should  state  in  order  to  fuUfil  those  conditions? 
It  ought  to  state  the  facts  upon  which  the  supposed  duty  is  f ounded, 
and  the  duty  to  the  plaintiff  with  the  breach  of  which  the  defend- 
ant is  charged.  It  is  not  enough  to  show  that  the  defendant  has 
been  guilty  of  negligence,  without  showing  in  what  respect  be  was 
negligent,  and  how  ho  became  bound  to  use  care  to  prevent  injury 
to  others/'  The  same  rule  prevails  as  to  persons  on  the  premises 
of  another  as  mere  licensees.  Sullivan  v.  Waters,  14  Ir.  0.  L.  R. 
(N.  S.)  464;  Bokh  v.  Bmith,  8  Jur.  (N.  S.)  197 ;  OaUagher  v. 
Humphery,  10  Weekly  Bep.  664 ;  Sinks  v.  South  Yorkshire  RaiU 
way,  3  Best  &  S.  244 ;  Hounsell  y.  Smyth,  97  Eng.  0.  L.  731 ; 
Wilkinson  y.  Fairrie,  1  Hurl.  &  0.  633;  Oottis  v.  Selden,  L.  B.,  3 
G.  P.  495  ;  Morgan  v.  Peniisylvania  R.  Co.,  7  Fed.  Bep.  78 ;  Van- 
derbeck  y.  Hendry,  34  N.  J.  Law.  467. 

In  Sullivan  y.  Waters,  supra,  the  court  observed  that  the  words 
"  negligently  and  improperly  "  and  "  contrary  to  their  duty,''  will 
not  dispense  with  the  necessity  of  setting  forth  the  facts  which 
show  the  duty. 

In  Oallagher  v.  Hwnphery,  supra,  there  was  an  element  of  active 
negligence,  but  it  was  conceded  by  the  late  lord  chief  justice  ''  that 
if  the  owner  of  the  soil  gives  permission  to  any  person  to  pass  and 
repass  over  a  particular  way,  he  is  not  bound  to  do  more  than  allow 
the  enjoyment  of  such  permissive  right  according  to  the  circum- 
stances in  which  such  way  exists  ;  that  he  is  not  bound,  for  in- 
stance, if  the  way  passes  along  the  side  of  a  dangerous  ditch,  or 
along  the  edge  of  a  precipice,  to  fence  off  the  road  from  the  ditch 
or  precipice.     The  only  right  acquired  by  such  permission  is  to  en- 
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jfQj  the  penniflsioa  granted  of  ufling  the  premiaes  as  they  ezisf 
The  case  thus  suppoeed  uctually  existed,  and  the  rule  thus  stated 
mis  actually  sanctioned  in  Sinks  ▼.  Souih  Yorkshire  Railway,  supra^ 
where  the  fooftway  was  near  the  tow-path  of  an  unguarded  canaL 

In  Wilkinsmi  t.  FairriSy  supra,  the  plaintiff  was  sent  by  his  em- 
ployer to  fetch  goods.  The  defendants*  servant  directed  him  along 
a  dark  passage-way  to  find  the  warehouseman,  and  in  going  he  fell 
down  an  unguarded  stair-case  and  was  injured,  and  it  was  held  that 
there  was  no  obUgation  to  the  plaintiff  to  light  the  passage-way  or 
guard  the  stair-case,  and  hence  there  was  no  liability. 

In  Vanderheek  v.  Hsndry,  supra,  the  plaintiff,  a  boy  of  about 
ten  years  of  age,  while  passing  along  a  gang  or  passage-way  in  a 
lumber  yard,  and  which  was  frequently  used  for  passage  by  th# 
public,  near  a  public  street  in  Jersey  Oity,  was  injured  by  the  fall- 
ing of  a  pile  of  lumber,  and  it  was  held  that  ^'  a  mere  permission 
to- pass  oTer  dangerous  lands,  or  an  acquiescence  in  such  passage  for 
the  benefit  or  oonTenience  of  the  licensee,  creates  no  duty  on  the 
party  giving  such  permission,  except  to  refrain  from  acts  willfully 
injurious.  One  who  enjoys  such  permission  is  only  relieved  from 
being  a  trespasser,  and  must  assume  all  the  ordinary  risks  attached 
to  the  nature  of  the  place  or  the  business  carried  on." 

The  above  discussion,  except  as  to  licensees,  has  been  predicated 
upon  the  theory  of  an  absolute  right  of  passage  along  the  roadway 
and  under  the  platform  in  each  of  the  several  proprietors  and  ocr 
cupants,  and  their  agents  and  servants.  But  it  is  very  doubtful 
whether  any  such  right  here  existed.  There  is  no  allegatioa  in  the 
complaint  indicating  that  there  ever  was  any  right  by  virtue  of  any 
prescription,  grant,  reservation,  covenant,  or  agreement,  except 
such,  if  any,  as  may  be  inferred  from  mere  use  and  maintenance. 

In  Thayer  v.  Jarvis,  supra,  the  use  of  the  drive-way  was  quite 
similar,  and  it  was  held  in  effect  that  the  facts  supported  a  finding 
that  teamsters  had  license  from  each  of  the  several  occupants  whose 
buildings  abutted  thereon,  to  use  the  same  for  delivering  goods  at 
the  stores  of  the  others.  There  is  nothing  additional  in  the  alle- 
gations hero  to  indicate  the  existence  of  a  prescription,  grant,  res- 
ervation, covenant,  or  agreement,  except  that  the  roadway  had  for 
many  years  been  maintained  by  the  several  proprietors  and  occu- 
pants. That  however  would  seem  to  be  implied  from  such  use  by 
them.  If  this  is  so,  then  the  deceased  was  at  the  time  of  the  in- 
jnry  using  the  roadway  as  a  mere  licensee. 


JANUARY  TBRMt  1883.  57 

Ab  a  mere  lioensee^  it  is  yery  evident,  under  the  above  author!- 
ties,  that  the  defendants  were  under  no  duty  or  obligation  to  him 
to  remove  the  phttform,  nor  to  warn  him  of  its  existence  by  lights 
or  barriers.  There  is  no  allegation  to  indicate  that  the  defendants 
had  ever  done  or  omitted  to  do  any  thing  to  make  the  roadway  more 
dangerous  than  it  had  been  for  many  years. 

There  is  nothing  to  indicate  the  existence  of  any  sudden  or  con« 
oealed  danger.  There  was  no  contract  relation  between  the  de- 
fendants and  the  deceased.  His  contract  relation  was  with 
Phnkinton  ft  Armour.  As  to  whether  they  were  under  any 
duty  or  obligation  to  inform  him  of  the  existence  of  the  over* 
hanging  platform  before  he  was,  by  virtue  of  their  business  and 
his  employment,  required  to  drive  under  it,  is  a  question  upon 
which  we  are  not  here  called  upon  to  express  any  opinion.  It 
is  obvious  however  that  if  there  was  any  duty  or  obligation  rest- 
ing upon  any  eo»-  to  so  inform  him  of  the  natui^  and  elevation 
fd.  the  stroctare  before  entering  upon  his  employment,  it  was  with 
those  who  so  employed,  rather  than  with  those  who  had  nothing 
to  do  with  the  employment,  and  probably  knew  nothing  of  it. 
There  being  no  contract  or  other  relation  between  the  deceased  and 
the  defendants,  there  would  seem  to  be  no  duty  or  obligation  rest- 
ing upon  them  to  give  such  information  merely  because  Plankinton 
k  Armour  had  engaged  his  services  in  hauling  pork  along  the  road- 
way over  the  premises  ooonpied  by  the  defendants,  as  they  and  their 
lonner  agents  and  servants  had  done  for  many  years.  Such  being 
the  relation  of  the  parties  to  each  other  and  to  the  roadway,  and 
the  law  being  as  indicated  by  the  authorities  cited,  and  the  ob- 
struction complained  of  having  existed  in  the  same  condition  for 
aiany  years,  over  land  occupied  by  the  defendants^  there  would 
to  be  no  error  in  the  record. 

Judgment  affirmed. 
Obxov,  J«,  dissented 
V01..XLVI  — 8 
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Pitrinenkip — «MMpl»9i»>V««i  WjgnlfwL 

One  partner,  bj  oonaent  of  hb  oo-partnen,  nutj  have  n  separate  exemption 
oat  of  partnership  property  seiaed  on  exeeatlon  against  the  finn.* 

(CONVERSION.    The  opinion  states  the  case.    The  defendant 
J    had  judgment  below. 

M.  N.  LandOy  for  appellant. 

Davis,  Reiss  dk  Shepard,  for  respondent 

GoLB,  0.  J.  The  facts  upon  which  the  questions  of  ll^w  arise  in 
this  case  are  these:  Prior  to  the  9th  day  of  July,  1880,  the  plaint- 
iffy  B.  Goldman,  and  Oustay  Jordens  were  engaged  as  partners  in 
manufacturing  and  dealing  in  shoes  and  slippers  in  Milwaukee, 
under  the  firm  name  of  B.  Goldman  &  Co.  On  that  day  the  de- 
fendant, as  marshal,  levied  upon  the  entire  stock  of  goods,  mate- 
rials, tools,  and  machinery  of  the  firm,  by  virtue  of  executions 
issued  on  judgments  recovered  against  the  co-partners  in  the 
United  States  Circuit  Court.  This  action  is  for  a  conversion  of  a 
portion  of  this  property,  which  the  plaintiff  claims  he  was  entitled 
to  have  under  the  exemption  law.  Evidence  was  given  on  the  trial 
which  tended  to  prove  that  two  or  three  days  after  these  levies 
wci*e  made  the  partners  met  and  agreed  to  dissolve  the  partnership. 
It  does  not  ap]^>car  however  that  any  attempt  was  made  at  the  time 
to  make  a  division  of  the  partnership  property,  or  to  settle  the 
partncrahip  matters.  It  is  a  fair  inference  that  most,  if  not  all,  of 
the  imrtncraliip  effects  wci*e  in  the  possession  of  the  defendant 
when  this  agreement  to  dissolve  was  made.  There  was  evidence 
given  from  which  the  jury  might  have  found  that  the  plaintiff  had 
no  otlier  property  except  his  interest  in  the  jmrtnership  concern  ; 
also  that  the  plaintiff  for  himself,  and  that  each  of  the  other  part- 
ners for  himself,  made  a  separate  demand  upon  the  defendant  to 
be  allowed,  as  an  exemption,  $200  worth  of  property  out  of  the 
firm  assets ;  and  that  this  claim  was  refused  by  the  defendant. 

^  To  8am«  effect,  Ulanehard  v.  Posc/kw  lOtf  Qa.  32),  45,  Am.  ttap.  474. 
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When  the  ])laintiff  rested  the  learned  County  Court  granted  a  non- 
suit on  motion  of  the  defendant. 

The  first  question  to  be  considered  is.  Was  the  plaintiff  entitled 
to  a  separate  exemption,  to  the  amount  of  $200,  out  of  the  partner- 
ship property  in  the  possession  of  the  defendant  under  a  levy  on 
executions  against  the  partnership,  where  the  other  members  of  the 
firm  consented  that  he  should  have  the  benefit  of  such  exemption? 
There  can  be  no  doubt  if  the  plaintiff  had  owned  the  property  ni  sev- 
eralty he  would  have  been  entitled  to  an  exemption  to  the  amount 
of  $200— subd.  8,  §  2982,  R  S. ;  Wicker  y.  CwmiocJc,  52  AVis. 
315; — even  though  it  had  been  seized  for  a  debt  for  which  he  was 
jointly  liable  with  the  other  partners.  Sptide  v.  Bruner,  72  Penn. 
St.  57.  But  it  is  said  the  plaintiff,  as  an  individual  member  of  the 
firm,  was  not  entitled  to  his  exemption  out  of  the  firm  property  so 
long  as  it  retained  its  character  as  firm  property.  In  other  words, 
it  is  claimed  that  the  exemption  statute  relates  to  and  is  intended 
to  deal  only  with  property  which  is  owned  in  severalty,  or  with 
property  which  in  its  nature  is  severable,  where  the  right  of  sever- 
ance exists,  and  that  the  exemption  does  not  and  cannot  attach  to 
the  property  of  a  firm,  which  does  not  belong  to  cither  partner  as 
his  own  before  an  actual  division  by  the  partners.  On  this  subject 
Mr.  Freeman,  in  his  work  on  Executions,  uses  this  just  language : 
^'  It  often  happens  that  property  designated  as  exempt  by  statute 
belongs  to  two  or  more  persons,  either  as  co-tenants  or  copartners. 
The  question  then  arises,  whether  this  property  must  be  treated  as 
exempt  to  the  same  extent  as  if  held  in  severalty.  The  answers  to 
this  question  are  irreconcilable,  and  the  opposing  opinions  are  both 
supported  by  very  respectable  authorities."    §  221. 

The  question  whether  one  partner,  with  the  consent  of  the  other 
partners,  can  claim  an  exemption  out  of  the  firm  property  in  a  case 
like  the  one  before  us,  has  never  been  passed  upon  by  this  court. 
Therefore  in  view  of  the  confiict  of  judicial  opinion  on  the  subject, 
we  feel  quite  free  to  adopt  that  rule  which  seems  most  in  harmony 
with  our  decisions  under  the  exemption  laws,  and  the  humane 
spirit  of  these  statutes  It  is  quite  unnecessary  to  observe  tliat 
this  court  has  deemed  it  a  duty  to  construe  liberally  these  laws,  in 
order  to  carry  out  the  manifest  pui'pose  of  their  enactment.  The 
learned  counsel  for  the  defendant  argue  that  it  logically  folio wa 
from  the  decisions  in  West  v.  Ward,  26  Wis.  679  ;  Wright  v.  Pratty 
31  id.  103 ;  and  Russell  v.  Lennon,  39  id.  570 ;  s.  c,  20  Am.  Hep. 
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60^  that  one  partner  cannot  have  the  exemption,  and  that  the  right 
cannot  be  enforced  against  joint  property.  But  ft  is  i^ipaient  thai; 
neither  of  those  cases  involTed  the  precise  question  which  we  are 
considering.  In  West  t.  Wordy  a  married  man,  residing  on  property 
owned  by  him  in  common  with  others,  claimed  a  homestead 
exemption  in  such  property.  The  court  decided  that  it  was  im- 
practicable to  apply  the  proTisions  of  the  statute  to  an  undiyided 
interest  in  real  estate,  because  no  specific  portion  of  the  property 
thus  owned  could  be  set  apart  by  metes  and  bounds  to  the  person 
claiming  the  homestead.  The  decision  rests  in  sound  reason,  but 
does  not  rule  this  case.  In  Wright  y.  Prati  there  is  a  strong  in- 
timation that  one  tenant  in  common  of  chattels,  which  were  in- 
capable of  diyision,  could  not  have  an  exemption  in  property  thus 
owned ;  though  in  Newton  y.  Howe,  29  Wis.  531,  the  exemption 
was  allowed  to  a  tenant  in  common  where  the  chattel  in  its  nature 
was  seyerable.  In  Russell  y.  Lennon  the  partners  in  the  same  suit 
claimed  a  joint  exemption  in  the  partnership  property,  and  the 
court  held  that  the  action  would  not  lie  — thus  oyerruling  the  case 
of  Oilmati  y.  Williams,  7  Wis.  329,  where  the  contrary  doctrine 
was  decided. 

In  the  Bussell  case  the  plaintiflb  were  partners  doing  business  as 
tinners  and  jobbers ;  the  levy  was  upon  their  tools  and  stock  in 
trade  for  a  partnership  debt.  The  learned  chief  justice  in  the 
opinion  says :  ^  We  haye  no  doubt,  that  in  proper  cases,  each 
member  of  a  partnership  is  entitled  to  his  separate  exemption  out 
of  the  partnership  property,  and  that  the  partnership  property^ 
after  levy,  may  be  severed  by  the  partners,  so  that  each  partner 
may  have  his  several  exemption.  But  it  seems  to  us  to  be  as  in- 
defensible to  extend  the  personal  privilege  of  exemption  to  a 
partnership,  as  such,  as  to  extend  it  to  a  corporation  aggregate.'^ 
Page  574.  It  will  be  seen  that  there  is  here  a  clear  and  distinct 
intimation  that  each  member  of  a  partnership  is  entitled  to  his 
separate  exemption  out  of  the  partnership  property,  and  the  chief 
justice  says  that  after  the  levy  the  partnership  property  may  be 
severed  by  the  partners  so  as  to  give  each  partner  his  several 
exemption.  In  that  case  the  court  was  not  called  upon  to  state 
what  acts  were  necessary  to  be  done  by  the  partners  after  a  levy  to 
make  a  severance  of  the  partnership  property,  nor  do  we  well  see 
what  more  the  partners  could  do  to  accomplish  this  end  than  con- 
sent that  each  should  have  his  exemption  and  exercise  his  iK>wer  of 
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acleciiou.  This  in  contemplation  of  law  ought  to  amount  to  asev* 
«raucc,  BO  that  the  aeveral  right  of  each  partner  would  attach  to 
the  portion  by  him  selected.  Unless  the  severance  can  be  made  in 
this  way  it  is  very  evident  that  the  right  of  each  partner  to  his  sepa- 
rate exemption  out  of  the  partnership  property  after  levy  cannot 
be  protected  or  enforced.  For  certainly  the  j^artners  cannot  after 
a  levy,  take  possession  of  the  corpus  of  the  partnership  property  and 
make  a  division  of  it  among  themselves.  This  obvionsly  is  im- 
practicable. Therefore  iinlcss  the  mutual  consent  of  the  paiiaierB 
that  each  shall  have  his  exemption  and  make  his  selection  from  the 
partnership  property  has  the  effect  to  partition  or  sever  the  joint 
property  so  that  the  several  exemption  will  attach  to  the  portion 
selected,  no  exemption  in  many  cases  could  be  had.  But  where  all 
the  partners  demand  the  exemption,  each  must  be  deemed  to  con- 
sent that  the  others  have  it,  and  make  his  individual  selection. 
This  we  think  was  all  the  court,  in  the  Russell  case,  deemed  neces 
sary  for  the  partners  to  do  in  order  to  make  a  severance  of  the  partner- 
ship pro][)erty  and  so  change  its  chai*acter  that  the  statutory  right 
would  attach  as  in  goods  held  in  severalty.  We  are  well  aware  there 
are  most  respectable  adjudications  against  this  view.  Oaylord  v. 
Imhoffy  26  Ohio  St,  317;  s.  c,  20  Am.  Rep.  762;  Pond  v.  KimhaJl, 
101  Mass?  105.     See  also,  Bonsally.  Comly,  44  Penn.  St.,  442. 

There  are  cases  which  hold  that  the  exemption  will  not  be  allowed 
unless  all  the  partners  consent  thereto.  Bums  v.  Harris,  67  N.  C. 
140  ;  TilFsa^e,  3  Neb.  261.  The  Ohio  court,  in  Oaylord  y.  Imhoff, 
sharply  criticises  this  doctrine,  saymg  that  it  makes  a  positive  stat- 
utory  right,  which  in  a  proper  case  may  be  asserted  against  all  the 
world,  dei)end  for  its  enforcement  upon  the  mutual  consent  of  the 
partners,  and  thr^  degrades  it  to  a  mere  privilege.  But  we  can  see 
no  strange  inconsisiency  in  the  position  that  joint  owners  may  by 
consent  so  sever  their  interests  in  propeii^y  that  the  right  of  exemp- 
tion may  attach  to  it. 

We  have  said  there  was  no  evidence  in  this  case  which  tended  to 
prove  that  each  partnerfor  himself  claimed  his  exemption  in  the  part- 
nership property ;  that  each  m^xdc  a  demand  for  it  of  the  defendant ; 
consequently  it  must  be  assumed  that  each  consented  that  the  others 
should  individually  exercise  his  right  of  selection.  Should  the  jury 
find  these  facts  established  by  the  evidence,  the  plaintiff  sliould  be  al- 
lowed his  exemption.  It  is  said  he  mode  no  proper  demand  for  it,  and 
did  not  notify  the  defendant  that  he  had  made  a  selection  from  the 
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general  stock.  We  do  not  suppose  any  other  demand  was  necessary 
than  that  the  plaintifF  should  inform  the  defendant  that  heclaimod 
his  exemption,  that  the  other  partners  did  the  same,  and  asked  that 
he  be  ])erm]tted  to  make  his  selection.  If  the  jury  should  find  that 
the  plaintiff  did  this,  and  that  his  right  to  any  exemption  was  de- 
nied by  the  defendant  it  seems  to  us  the  cause  of  action  stated  in 
the  complaint  would  be  sustained. 

By  the  Court.  —  The  judgment  of  the  Oounty  Court  ia  re- 
yersed,  and  a  new  tnal  ordered. 

Judgment  rcverHCiL 
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or 
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(60  Iowa,  184.) 

OamUtuiianal  law  —  duUst  impa§ed  an  phytieiam. 

K  i^ute  leqaliing  physiclaiiB  and  mid  wives  to  report  births  and  deaihs  to- 
the  clerks  of  courts  is  not  unconstitutional  nor  unreasonable. 

ACTION  for  penalty.   The  opinion  states  the  case.    The  defend* 
ant  had  judgment  below. 

Waihins  A  WiUiatMj  for  appellant. 

BiscKy  J.  The  petition  is  in  ten  counts,  and  claims  to  recover 
tlO  upon  each  count  as  a  penalty  for  the  failure  of  defendant,  who 
is  a  physician,  to  render  a  report  of  a  death  or  birth  specified  in 
the  count,  as  requested  by  the  State  board  of  health,  under  the 
provision  of  chapter  151,  acts  of  the  eighteenth  general  assembly 
(McGlain's  Statutes,  page  452,  Miller's  Coilc,  page  421).  Tlie 
lietition  shows  that  defendant  was  required  by  the  regulation  of 
the  board  of  health  to  report  in  each  case  of  death  referred  to,  the 
sex,  nationality,  place  of  birth,  ])eriod  of  residence  in  tliis  State, 
and  the  place  and  date  of  burial  of  the  decedent,  and  tlic  complica- 
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tions  connected  with  the  cause  of  death,  and  to  report  in  each  case 
of  birth  ^  the  number  of  the  cliildof  the  mother/'  the  nationality, 
place  of  birth,  and  age  of  each  parent,  the  maiden  name  of  the 
mother  and  her  place  of  residence.  It  is  also  alleged  in  the  petition 
that  defendant  was  furnished  with  the  blanks  prescribed  by  the 
State  board  of  health  for  his  reports  as  required  by  law,  and  that 
he  *^  knowingly  and  willfully  failed  and  refused  to  make  hid  report 
in  each  case  ior  mors  tliau  twenty  daj^"  The  demurrer  to  the 
jietition  was  sustained  upon  the  ground  that  the  statute,  so  far  as  it 
authorizes  the  board  of  health  and  the  plaintiff  to  require  the  de- 
fendant to  report  the  information  demanded  of  him,  is  in  conflict 
with  the  Constitution  of  the  United  States  and  of  this  State,  and 
is  unjust  and  oppressive,  and  contains  requirements  which  were 
impossible  for  defendant  to  perform. 

Wo  have  not  been  favored  with  an  argument  on  behalf  of  the 
defendant,  and  are  therefore  not  informed  of  the  grounds  upon 
which  the  statute  in  question  was  assailed  in  the  court  below  and 
is  claimed  to  be  unconstitutional.  It  cannot  be  expected  that 
we  shall  consider  argumeitts  of  which  we  bmo  not  heard,  or  that 
we  will  imagine  objections  and  discuss  them.  Our  consideration 
of  the  case  will  thercforc  be  brief.  It  is  proper  to  remark,  that 
under  the  statute  brought  in  question,  the  dcfeRdaiit  may  be  re- 
<[uired  to  report  the  information  sought  in  the  manner  prescribed 
by  tlic  board  of  health. 

The  etatute  requires  the  collection  of  statistics  pertaining  to  the 
]x)pulation  of  the  State  and  the  health  of  the  people,  which  may 
un]\irt  information  useful  in  the  enactment  of  laws,  and  valuaUk 
to  science  and  the  medical  profession,  to  whom  the  people  look  for 
remedies  for  disease  and  for  means  tending  to  preserve  lienkh. 
The  objects  of  the  statute  are  within  the  authority  of  the  State 
and  may  be  attained  in  the  exercise  of  its  police  power.  Simflar 
objects  are  contemplated  by  stsitutes  requiring  a  census  to  he 
))eriodically  taken,  the  constitutionality  of  which  we  have  never 
heard  questioned. 

Wc  need  not  inquire  whether  the  provisions  of  the  statute  arc 
unjust  and  oppressive.  These  are  matters  for  the  consideration  ot 
tlic  legislative  department  of  the  government.  We  may  observe 
I  Iitit  it  is  difficult  to  discover  oppression  or  injustice  in  requiring 
the  medical  profession  to  make  known  to  the  world  statistics  whick 
may  promote,  and  arc  promoting,  the  public  health. 
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One  ground  of  the  demurrer  is  that  defendant,  under  the  statute, 
18  required  to  do  that  which  is  impossible  for  him  to  perform.  The 
law  requires  of  no  man  im^)ossibilities.  If  the  information  sought 
from  defendant  could  not  have  been  obtained  by  him  in  the  bona 
fide  exercise  of  reasonable  diligence,  the  law  will  not  punish  him 
for  not  imparting  it.  A  physician  should  honestly  endeavor  to  ob* 
tain  and  report  all  information  required  by  the  regulations  of  the 
statute  and  the  board  of  health.  This  is  his  duty  as  a  surgeon, 
and  is  imposed  as  an  obligation  by  the  ethics  of  the  useful  and 
honorable  profession  of  which  he  is  a  member. 

In  our  opinion  the  demurrer  to  the  plaintiff's  petition  was  errone- 
ously sustained. 

Itev&rsed, 
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(60  Iowa,  230.) 

Statute — co^emptoyeei. 

A  foreiiian  of  a  nilroad  oompanj,  with  power  to  hire  and  discharge  hands,  ia 
aoo-«mp]ojee  with  the  men  under  him,  within  a  statnte  authorizing  employ- 
ees to  recover  from  the  employer  for  injuries  by  the  negligence  of  other 
employees. 

ACTION  for  personal  injury.     The   opinion  states^  the  case. 
The  plaintiff  had  judgment  below. 

Cook  i&  Dodge,  for  appellant. 

W.  A.  Foster,  for  appellee. 

BoTHBOCK,  J.     I.    The  plaintiff  was  foreman  of  a  crew  of  men 
employed  by  the  defendant  in  the  construction  and  repair  of  bridges. 
They  operated  a  pile-driver,  loaded  timber  upon  cars,  and  conveyed 
the  same  on  defendant's  road.     On  the  16th  day  of  November,  1 880, 
the  plaintiff  and  the  men  under  his  charge  were  ordered  to  proceed 
to  a  railroad  bridge  over  Cedar  creek,  in  Jefferson  county,  and  load 
some  timbers  upon  cars  and  remove  them  to  another  place.     The 
timbers  had  before  that  been  taken  out  of  the  bridge,  and  were  ly- 
ing upon  the  ground  below.     A  flat  car  was  placed  upon  the  bridge, 
upon  which  they  loaded  the  timbers,  and  the  distance  from  the  top 
Vol.  XLVI  —  9 
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of  the  car  down  to  the  ground  was  about  eighteen  feet  In  order 
to  raise  the  timliers  to  the  car,  a  pine  stick  twenty  feet  long,  and 
six  by  eight  inches,  was  erected  perpendicukrly,  resting  on  two 
blocks,  each  twelve  by  twelve  inches.  This  piece  of  pine  timber, 
when  thus  used,  is  called  a  gin-pole.  The  bottom  or  lower  end  of 
it  was  lashed  with  a  rope  to  one  of  the  pilings  of  the  bridge,  and  about 
seven  or  eight  feet  above,  an  iron  bolt  was  put  through  one  of  the 
cap  timbers  of  the  bridge,  into  and  through  the  gin-pc^e,  and  the 
end  of  the  bolt  thus  driven  through  was  secured  by  a  nut.  The 
pole,  being  thus  fastened,  passed  up  near  the  flat  car,  and  upon  the 
top  of  the  pole  a  pulley  was  aflixed,  t]ux)ugh  which  a  rope  passed  to 
a  snatch-block  at  the  opposite  side  of  the  cur,  and  thence  to  the 
pile-driver  where  the  steam  power  avos  applied  to  the  rope,  to  raise 
the  timbers  to  the  car.  The  work  had  been  so  far  completed  that 
it  was  necessary  to  remove  the  gin-pole  to  the  other  side  of  the 
bridge.  The  last  two  or  three  raised  had  been  placed  upon  the  car, 
but  had  not  been  piled  upon  the  other  timbers.  At  this  time  the 
plaintiff  gave  orders  to  some  of  the  men  to  take  down  the  gin-pole. 
In  so  doing  they  unlashcd  the  pole  at  the  lower  end,  and  one  of  the 
employees,  named  Woodford,  drove  the  bolt  back  as  far  as  he  could 
with  a  maul,  and  then  instead  of  taking  another  bolt  and  using  it 
as  a  follower  to  drive  out  the  bolt,  he  changed  his  position  and 
struck  tlic  polo  with  the  maul  and  knocked  it  off  the  bolt,  and  it 
slipped  off  the  blocks  on  which  it  rested,  and  fell  in  a  slanting 
direction,  and  as  it  fell,  an  iron  bolt  or  pin  through  the  top  of  the 
pole  where  the  pulley  was  fastened,  caught  plaintiff  by  the  neck  and 
threw  him  from  the  flat  car  to  the  ground,  breaking  both  his  ankles 
and  inflicting  other  injuries  upon  him. 

The  plaintiff  as  foreman  of  the  crew  had  full  control  over  the 
men  under  his  charge,  and  they  were  required  to  obey  his  instruc- 
tions. He  had  the  power  to  employ  and  dischaige  them,  or  any  of 
them,  without  consultation  with  or  direction  from  any  other 
agent  or  officer  of  the  defendant ;  and  at  the  time  and  place  where 
he  received  his  injui7  he  had  full  charge  of  the  work,  and  in  respect 
to  doing  the  same  was  not  under  the  orders  of  any  other  person. 

The  foregoing  facts  are  not  in  dispute.  Indeed  the  statement 
thereof  is  in  substance,  and  in  part  in  language,  the  same  as  a  state- 
ment made  by  counsel  for  api)ellant  in  the  opening  of  their  printed 
argument  in  the  case.  The  plaintiff  claims  that  he  is  entitled  to 
recover  by  reason  of  the  negligence  of  Woodford  in  striking  the  pole 
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and  knocking  it  off  the  bolt,  instead  of  driving  (he  bolt  oat  of  the 
pole,  as  it  is  claimed  he  was  ordered  to  do. 

Counsel  for  the  defendant  contend,  that  conceding  that  the  crew 
were  negligent  in  taking  down  the  pole,  there  can  be  no  reooyery  of 
the  defendant,  becanse  the  plaintiff  and  the  men  under  his  charge 
were  not  co-employees  within  the  meaning  of  the  statute.  They 
state  the  question  they  make  in  this  language:  ''whether  or 
not  an  employee,  who  stands  in  the  relation  of  vice-principal  to  men 
under  his  control,  can  recover  of  a  railroad  company  by  reason  of  the 
negligence  of  the  men  selected  by  himself,  and  whom  he  may  dis- 
charge or  retain  in  his  employment  (or  the  employment  of  the 
company)  as  he  sees  fit  ?  " 

The  rule  at  common  law  was  that  a  master  or  employer  was  not 
liable  for  the  damages  sustained  by  an  employee  from  the  negligence 
of  a  oo-employee  in  the  same  general  service.  Sullivan  v.  M,  it  M. 
JL  7?.  Co.,  11  Iowa,  421.     Section  1307  of  the  code  is  as  follows  : 

"Every  corporation  operating  a  railway  shall  be  liable  for 
all  damages  sustained  by  any  person,  including  employees  of 
such  corporation,  in  consequence  of  the  neglect  of  agents,  or 
by  any  mismanagement  of  the  engineers,  or  other  employees 
of  the  corporation,  and  in  consequence  of  the  willful  wrongs, 
whether  of  commission  or  omission,  of  such  agents,  engineers,  or 
other  employees,  when  such  wrongs  arc  in  any  manner  connected 
with  the  use  and  operation  of  any  railway  on  or  about  which  they 
shall  be  employed,  and  no  contract  which  restricts  such  liability 
shall  be  legal  or  binding. '^ 

It  is  insisted  that  the  plaintiff  is  not  an  employee  within  the 
meaning  of  the  statute,  but  that  for  all  purposes  his  relation  to  the 
men  under  his  charge  was  that  of  a  principal,  and  that  it  was  not 
intended  by  the  statute  to  give  such  employees  as  the  men  under 
his  charge  a  right  of  action  against  the  railroad  company,  because 
they  had  such  right  without  the  statute.  That  such  is  the  rule  of 
the  common  law  seems  to  be  well  settled.  In  Thompson  on  Neg- 
ligence, vol.  2,  1030,  it  is  said:  "  No  doubt  all  the  American  courts 
will  agree  to  the  following  statement  of  doctrine  quoted  from  the 
text  of  an  eminent  writer — Wharton  on  Negligence:  '  Where  the 
employer  leaves  everything  in  the  hands  of  amiddlc-num,  reserving 
to  himself  no  discretion,  then  the  middle-man's  negligence  is  the 
employer's  negligence,  for  which  the  latter  is  liable.'"  See  also 
Briekner  v.  N.  Y.  Central  li.  Co.,  2  Lans.  506,  and  49  N.  Y.  672. 
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In  Orupiu  v.  Batbiit,  81  N.  Y.  516;  &  c,  37  Am.  Rep.  621, 
where  the  superintendeat  of  certain  iron  works  carelessly  let  steam 
on  an  engine  near  which  plaintiff  was  working,  by  which  plaintiff 
was  injured,  the  rule  was  qualified  by  holding,  ttiat  although  the 
superintendent  represented  and  stood  in  the  place  of  the  defend- 
ant, he  did  so  only  in  respect  to  those  duties  which  defendant 
confided  to  him  as  such,  and  that  the  act  of  letting  on  the  steam 
being  merely  the  duty  of  an  operative,  the  employee,  whatever  his 
rank  or  title,  is  a  mere  servant  with  respect  to  that  act,  and  the 
master  is  not  liable.  This  case  was  followed  in  McCasker  v.  Long 
Island  R.  Cb.,  Si  N.  Y.  77.  In  Garmly  v.  Vulcan  Iron  Works,  61 
Mo.  492,  this  qualification  of  the  rule  is  denied,  and  it  is  held  that 
a  superintendent  is  not  a  fellow-servant,  although  he  engages  in 
the  same  work  with  the  laborer ;  and  in  Bsrea  Stone  Co.  v.  Kraft, 
31  Ohio  St  387;  s.  c,  27  Am.  Bep.  510,  the  same  doctrine  is  held. 
These  cases  arc  cited  by  the  respective  counsel  in  argument,  but 
we  do  not  think  they  are  of  controlling  importance  in  determining 
the  question  under  consideration. 

If  the  two  cases  which  qualify  the  rule  should  be  held  to  be 
correct,  it  does  not  follow  that  even  under  the  common  law  the 
defendants  would  be  liable  under  the  facts  of  this  case  for  an  in- 
jury to  the  foreman  or  boss  of  the  crew.  The  most  that  can  be 
claimed  for  the  cases  is,  that  they  determine  that  it  is  not  the  rank 
or  authority  of  the  superintendent  which  fixes  the  liability  of  his 
principal,  but  the  particular  act  which  he  negligently  performed. 
In  this  case  the  under  servant  or  employee  is  not  the  injured  party. 
We  repeat,  the  rule  contended  for  by  counsel  is  no  doubt  well 
established,  and  is  well  stated  in  Sherman  and  Bedfield  on  Negli- 
gence, §  102,  as  follows:  '^  One  to  whom  his  employer  commits  the 
entire  chi^ge  of  his  business,  with  power  to  choose  his  own  assist- 
ants, and  to  control  and  discharge  them  as  freely  and  fully  as  the 
principal  himself  could,  is  not  a  fellow-servant  with  those  employed 
under  him,  and  the  master  is  answerable  to  all  the  under  servants 
for  negligence  of  such  a  managing  assistant,  either  in  his  personal 
conduct  within  the  scope  of  his  employment,  or  in  his  selection  of 
other  servants." 

Now  it  is  contended,  that  because  at  common  law  the  employ- 
ees who  were  under  the  control  of  the  plaintiff  coidd  have  recovered 
of  the  defendant  for  his  negligence,  the  statute  was  not  enacted 
for  their  benefit,  and  could  not  have  been  intended  for  the  benefit 
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of  employees  such  as  the  plaintiff^  because  he  was  not  an  employee 
of  the  railroad  company  in  respect  to  the  work  in  which  the  men 
under  him  were  engaged,  but  was  an  employer,  a  representative  of 
the  company,  standing  in  its  place  and  stead. 

The  statute  authorizing  recovery  by  employees  for  the  negligence 
of  other  employees  is  very  broad  and  general  in  its  terms.  It 
makes  no  distinction  as  to  the  character  of  the  employment,  or  the 
station  or  grade  of  the  employee.  If  we  should  hold  that  the 
foreman  of  a  gang  of  bridge  builders  is  not  a  co-employee  with  the 
men  working  under  his  direction,  and  thus  by  consiraction  limit 
the  language  of  the  statute,  it  would  lead  to  all  manner  of  distino* 
ticns,  which  would  be  extremely  difScult  of  application.  We  would 
be  called  upon  to  determine  whether  a  conductor  under  whose 
orders  the  brakeman  performs  his  duty,  a  section  foreman  whose 
duty  it  is  to  direct  the  men  under  his  charge,  and  who,  as  we  un- 
derstand, employs  his  men  and  discharges  them  at  will,  and  other 
employees  who  have  the  direction  and  supervision  of  men  under 
them,  oome  within  the  provisions  of  the  statute,  [t  seems  to  us 
the  yery  language  of  the  statute  excludes  the  idea  that  an  employee 
cannot  recover  when  he  has  the  control  of  the  employee  who  is 
negligent. 

The  plaintiff  was  an  employee  of  the  defendant.  The  statute 
provides  that  an  employee  may  recoyer  for  all  damages  sustained 
in  consequence  of  the  neglect  of  agents,  or  by  any  mismanagement 
of  the  engineers,  or  other  employees  of  the  corporation.  It  cannot 
be  claimed  that  Woodford,  the  man  who  knocked  the  pole  from  its 
&stening,  was  not  an  employee  of  the  defendant,  because  the 
plaintiff  had  the  power  to  hire  and  to  discharge  liim,  and  to  direct 
him  in  the  performance  of  his  labor.  It  is  not  provided  that  the 
negligent  and  the  injured  employee  shall  be  co^mployees  in  the 
same  general  employment,  in  the  sense  that  they  must  be  equal  in 
power  and  authority.  All  that  is  i*cqnired  is  that  both  shall  be 
employees  of  the  corporation.  Wc  think  the  court  correctly  re- 
fused to  instruct  the  jury  that  the  plaintiff  could  not  recover,  by 
reason  of  the  fact  that  he  was  foreman  of  the  crew,  with  power  to 
direct  the  men  under  him  in  their  work,  and  to  hire  and  dischPTgt 
Ihem  at  wilL 
[Qmittiiig  a  minor  consideration.] 

Judgment  afimed. 
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(QOIoira,  8V.) 

WiU  ^  imperfea  deieripHan. 

A  derte  of  **  ilxij  acrea^ie.  25,  toon  7.  and  forty  aerea,  ie.  34,  toon  6,  Jasper 
oountj, "  refers  to  sections  and  towns,  and  parol  evidence  is  competent  to 
show  the  township  and  range  of  the  lands.    (See  note,  p,  7S.) 

rpHE  opinion  states  the  case. 

Winslow  Ji  Wilson  and  Jno.  F.  Lacy,  for  appellants. 
Harrah  dt  Merediih,  for  appellee. 

Roth  BOCK,  J.  The  defendants  filed  a  cross-petition  with  their 
original  answer,  in  which  they  asked  that  the  will  be  reformed  and 
the  description  of  the  land  in  the  will  be  corrected,  so  as  to  covSr 
the  land  in  controversy.  The  plaintiffs  demurred  to  the  cross-peti- 
tion and  the  demurrer  was  sustained.  Upon  appeal  to  this  court 
the  ruling  of  the  court  below  was  affirmed.     See  66  Iowa,  676. 

The  body  of  the  will  in  question  is  as  follows  : 

lYrst.  I  hereby  constitute  and  appoint  Wm.  Watson  to  be  the 
sole  executor  of  this  my  last  will,  directing  my  said  executor  to  pay 
all  my  just  debts  and  funeral  expenses  and  the  legacies  hereinafter 
given,  out  of  my  estate. 

After  the  payment  of  my  debts,  except  what  is  against  the  real 
estate,  I  give  to  John  Chambers  the  sum  of  two  dollars ;  to  Catha- 
rine Spain  the  sum  of  two  dollars  ;  and  the  balance  of  my  personal 
property  to  my  step-father,  Osbom  Chambers  ;  and  all  the  interest 
in  the  following  described  real  estate  to  William  Watson  t 
Sixty  acres  Se  25,  toon  7,  )  Jasper  County 
Forty  acres  So  24,  toon  6,    )       State  of  Iowa. 

T.D.BowMAK,    Uit„,33ee.  Peter  Chahbh.. 

John  S.  Sproul,  ) 
After  the  caiise  was  remanded,  a  trial  was  had  to  the  conrt,  al 
which  the  defendants  introduced  parol  evidence,  from  which  it  was 
shown  that  the  testator  dictated  the  will  and  executed  it  on  the  day 
before  his  death.  That  he  gave  the  numbers  of  the  land  as  sixty 
acres  in  section  25,  and  forty  ticres  in  section  24,  and  stated  that  he 


DEOEMBEB  TERM,  1882.  71 

Chambers  t.  Watson. 

could  not  remember  the  range  of  the  land,  bat  that  it  was  one  hun- 
dred acres^  and  all  the  land  he  owned  in  Jasper  county.  It  farther 
appeared  that  the  testator  did,  in  fact,  own  the  land  in  controversy^ 
and  that  sixty  acres  of  it  is  in  section  25,  and  forty  acres  in  section 
24,  township  78  N.  of  range  17  West  It  further  appears  that 
there  was  a  mortgage  for  $600  npon  the  sixty  acres  in  section  25, 
and  that  at  the  time  the  testator  dictated  the  will,  he  said  he 
wished  to  give  his  property  to  William  Watson,  the  defendant,  and 
that  there  was  some  incumbrance  on  it,  amounting  to  about  1600, 
and  he  expected  Watson  to  pay  that.  This  evidence  was  taken  and 
sabniitted,  subject  to  the  objection  of  the  plaintiffs  that  the  omis- 
sions in  a  win  cannot  be  supplied  by  parol  evidence.  Upon  the 
final  consideration  of  the  case  the  court  excluded  the  evidence,  and 
held  that  the  will  did  not  pass  the  land  to  Watson. 

Mach  has  been  written  npon  the  subject  of  how  far  ambiguities  in 
written  instruments  may  be  explain^  by  parol.  All  the  authori- 
ties are  agreed  that  a  patent  ambiguity  cannot  be  aided  by  averment 
or  extrinsic  evidence.  The  difficulty  is  to  determine  from  the 
language  of  the  defective  instrument  whether  it  belongs  to  the  class 
of  ambiguities  which  may  be  explained.  Oounsel  for  the  respective 
parties  have  been  diligent  in  the  presentation  of  many  cases  involv- 
ing questions  arising  upon  the  uncertainty  and  defectiveness  in 
written  instruments,  which  cases  we  need  not  here  cite.  As  is  said 
in  volume  2,  page  383  of  Bedfield  on  Wills,  **  this  is  one  of  those 
subjects  where  the  decisions  are  so  much  affected  by  peculiar  cir- 
cumstances that  one  case  will  afford  very  little  aid  in  determining 
another,  not  very  similar  in  its  state  of  facts. ''  We  have  lately  ex- 
amined and  discussed  the  distinction  between  latent  and  patent 
ambiguities  in  written  instruments,  and  a  majority  of  us  held  that 
a  subscription  to  a  church  enterprise  of  '^  20  aci'es  of  land,''  without 
other  description  by  county.  State,  town,  section  or  range,  was  void 
for  uncertainty.     Painter  v.  Albee,  50  Iowa,  429. 

But  we  do  not  think  the  case  before  us  presents  a  question  of  the 
explanation  of  an  ambiguity  in  description,  but  rather  one  of  im- 
perfect description  ;  the  defect  being  in  the  omission  to  state  the 
township  and  range,  without  which  the  description  is  not  definite. 
It  is  like  the  example  given  in  I  Greenleaf  on  Evidence,  section  287, 
of  a  devise  of  an  estate  purchased  of  A«,  or  of  a  farm  in  occupation  of 
6.  The  description  is  incomplete,  and  cannot  be  applied  to  its 
subject  without  parol  proof  of  what  estate  was  purchased  of  A.,  or 
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what  fann  was  iu  occupatioa  of  B.  As  is  said  in  this  section^  ''eyi- 
dence  is  admissible  of  all  the  circamstances  surronuding  the  author 
of  the  instrument."  Hence  it  was  competent,  in  this  case,  for  the 
purpose  of  applying  the  devise  to  its  subject-matter,  to  prove  in 
what  township  and  range  in  Jasper  county  the  testator  owned  60 
acres  of  land  in  section  25,  and  in  what  township  and  range  he 
owned  40  acres  in  section  24,  and  tlnat  he  owned  no  other  lands  in 
Jasper  county.  This  done,  the  description  is  i*endered  as  certain  as 
though  the  township  and  range  hod  been  inserted  in  the  will.  It 
is  surely  doing  no  violence  to  any  usage  as  to  the  abbreviation  of 
words  to  hold  that  the  testator  meant  section  by  the  contraction  Se^ 
and  when  it  is  ascei*tained  that  the  testator  owned  land  in  sections 
24  and  25  in  a  certain  township  and  range,  and  owned  no  land  in 
any  other  corresponding  sections  in  Jasper  county,  the  language  of 
the  will  points  unerringly  to  the  lands  in  controversy.  This  is  not 
engrafting  any  provision  upon  the  will  which  is  not  already  there, 
nor  is  it  in  any  manner  changing  it.  As  is  said  in  the  former 
opinion  in  this  case  —  ^'  It  is  always  competent  to  supplement  the 
language  of  the  will  by  evidence,  so  far  as  is  necessary  to  apply  the 
language  of  the  will  to  the  object  or  person  intended." 

We  think  the  parol  evidence  should  not  have  been  excluded,  and 
that  the  judgment  should  have  been  for  the  defendant  Watson. 

Judgment  reversed. 

NoTlB  BT  TRB  RspoRTBR.— See  8  Am.  Bep.  685,  609,  note;  U  Id.  549,  note;  40  id.  292» 
note;  Tiedeman  on  Real  Property,  1888. 

Extrinsic  evidence  of  the  cinniraatancea,  situation  and  surroundings  of  tiie  testator 
and  of  his  property,  is  lefiritimate  to  place  the  court  which  expounds  the  will  in  the  situ- 
ation of  the  testator  who  made  it,  and  thus  enable  the  court  to  understand  the  meaning 
and  application  of  the  language  he  has  adopted ;  but  the  testator's  intention  most  ultl-^ 
mately  be  determined  from  the  language  of  the  instrument  as  explained  by  such  extrinsic 
evidence,  and  no  proof,  however  condusive  in  its  nature,  can  be  admitted  with  a  view  of 
setting  up  an  inieution  inconsistent  with  the  writing  itself.  Qriacom  v.  Uvavis,  29  Am. 
I?ep.  251;  affirmed,  42  N.  J.  L.  579;  Wcddron  v.  Waldron^  45  Mich.  850;  QoXLup  v.  WrighU 
61  How.  Pr.  286 ;  Lee  ▼.  Shivcn,  70  Ala.  288. 

The  only  exception  to  the  foregoing  rule  is  that  the  dedarations  of  the  testator  may  be 
resorted  to  in  case  of  a  latent  ambiguity,  which  arises  where  there  are  two  or  more  per- 
sons or  things,  each  answering  exactly  to  the  person  or  thing  described  in  the  wiD.  In 
such  an  event,  parol  evidence  of  what  the  testator  said  may  lawfully  be  addaced,  io  show 
which  of  them  he  intended ;  but  such  evidence  will  not  be  allowed  to  show  that  ho  meant 
a  thing  different  from  that  disclosed  in  the  will.  OrUieom  v.  Evans,  29  Am.  Rep  251 ; 
affirmed,  42 N.  J.  L.  579 ;  Waldron  v.  IToIdron,  45  Mich.  860:  Charter  t.  Charter,  L.  R. , 
7H.L.364;  ]2Eng.B.l:  OdllttpY.  WriffM,  tkUow.  Pr.  286;  Petcri ▼.  Pkwtcr, 60 id. 422; 
PUkering  v.  PickeHng,  50  N.  H.  849. 

To  Identify  lands*  See  Bishop  ▼.  Morgan,  26  Am.  Rep.  827;  Sherwood ▼.  Shtnennd,  80 
Id.  757;  Morgan  t.  BurmuM,  id.  717;  Moreland  ▼.  Btady,  84  id.  681. 

In  Oritenm  v.  Evan$t  29  Am.  Rep.  251, the  devise  was  of  "  all  that  my  farm  and  plants^ 
tlon  near  CropweU  conveyed  to  me  by  the  heirs  of  my  deceased  wife,  and  where  my  son. 
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Tiionias now  resides,  containing  aboat  eighty-flTe  acres,  more  or  less."  The  testator 
owned  two  parcels  of  land  near  Cropw^— the  one  ooDtainlng  serentj-two  and  sixty-two 
hundredths  acres,  which  had  been  conveyed  to  hJm  by  the  heim  of  his  deceased  wife,  the 
other  containing  fourteen  and  serenty'^hree  hundredths  acres,  which  had  been  conreyed 
to  him  by  one  Abel  Lippencott.  l^ese  two  parcels  adjoined  each  other,  and  had  been 
rented  and  coltlTatfed  together  for  many  years.  Thomas  resided  on  the  first-named  par- 
cel, but  cultlyated  and  used  both.  Heitf^  that  only  those  premises  which  had  been  con- 
veyed to  the  testator  by  the  heirs  of  his  deceased  wife,  passed  under  the  devise.  The 
seriTeuer  who  drew  the  will  was  allowed  to  testify  that  the  testator  came  to  his  house 
with  the  items  on  a  piece  of  paper  for  9tuch  son ,  that  he  had  these  premises  marked  on  it 
"  mj  Cropwell  farm,  containfaig  eigfa^-five  acres,*'  and  that  the  words  **  conveyed  to  me 
by  the  heirs  of  my  deceased  wife  **  were  not  on  that  paper,  but  were  inserted  in  the  will 
hf  the  scriTener  ashis  own  language,  which  he  used  as  an  additional  description  to  dis- 
thignish  tbepremises  from  the  testator's  other  property.  Hdd,  illegal.  To  same  effect, 
HHI ▼.  Fenton,  15  Am.  Bep.  643. 

In  WaJdron  t.  fToldrvm,  45  Mich.  3S0,  the  testatrix  devised  to  her  husband  the  uodi- 
Tided  half  of  certain  descriptions  of  land,  referred  to  as  "  containing  S40  acres,"  and  she 
made  the  devise  subject  to  a  right  reserved  by  her  grantor  to  occupy  one-half  of  the 
dwelllng-honse  thereon.  She  devised  the  other  undivided  half  to  her  children.  The  de- 
scriptions were  according  to  the  government  subdivisions,  but  embraced  only  140  acres, 
which  was  only  a  part  of  ttH  acres  actually  granted  to  her  in  one  compact  body,  and  no 
other  disposition  was  made  of  the  rest  of  this  grant.  The  dwelling-house  was  not  upon 
Ihe  140  acres  devised.  Held,  that  the  testator's  evident  intent  was  to  devise  the  entire  940 
acres.  Coolet,  J.,  said :  *'  If  the  devise  was  meant  to  be  restricted  to  140  acres,  the  testa- 
tar  committed  two  mistakes:  First,  in  specifying  the  quantity;  and  second,  in  suppos- 
ing that  her  dwelling-house  was  upon  the  land  described,  when  it  was  not.  Both  these 
are  unlikely  mistakes,  but  the  latter  especially  so,  for  it  seems  incredible  that  the  testa- 
'kor  should  not  have  known  the  location  of  her  dwelling-house.  If  the  Intent  was  that  the 
devise  should  be  of  an  undivided  half  of  the  whole  240  acres,  there  Is  a  mistake  in  describ- 
liV  the  lands  according  to  the  government  subdivisions;  but  nothing  is  more  common 
fhsn  sucb  an  error.  The  accidental  substitution  of  one  small  word  for  another -~ 
Bucli  as  an  of  for  an  and— often  Introduces  incalculable  mischief  in  such  descriptions. 
Tt  Is  plain  from  what  has  been  said,  that  the  particulars  the  testator  gives  in  her  will 
csanot  all  be  satisfied  unless  the  whole  840  acres  are  held  to  be  devised,  and  that  the  de- 
visee cannot  otherwise  have  any  use  of  the  dwelling-house.  The  inference  that  such  was 
the  Intent  seems  therefore  irresistible.  Moreover  in  that  ease  the  testator  will  not  have 
died  intestate  as  to  any  of  her  lands;  and  as  nothing  in  other  parts  of  the  wiU  indicates 
an  expectation  that  she  would  do  so,  this  Is  a  circumstance  of  some  importance.  On  the 
other  hand  the  description  which  is  given  by  government  subdivisions  is  only  Incorrect  in 
thst  it  talis  to  embrace  all  the  lands ;  it  is  correct  so  far  as  It  goes  and  therefore  is  harm- 


A  will  which  devises  land  described  as  the  north  half  of  the  donation  claim  of  Baztholo- 
mew  I>ove,  may  be  admitted  in  evidence,  to  be  followed  by  extrinsic  evidence  tending  to 
show  that  the  nonh  half  of  the  donation  claim  of  Bethuei  Doto  was  intended 
te  be  devised.  Jones  t.  Dooe,  7  Oreg.  467.  See  also  another  case  arising  under  same 
win,6  0reg.  188. 

In  Clevcriy  t.  CZeoeHy,  124  Mass.  814,  the  testator,  by  his  wU?,  devised  to  his 
brother  "  the  dwelling-house  and  stable  which  my  said  brother  now  occuplea,  and  the 
lot  of  land  on  which  said  house  and  stable  stand.'*  In  a  writ  of  entry  brought  by  the 
brother  against  the  residuary  devisee  under  the  win,  It  appeared  that  the  demanded 
premises,  upon  which  stood  a  building  used  for  a  market,  consisted  of  a  portion  of  a 
tnct  of  land,  upon  the  rest  of  which  stood  the  dwelUug-house  and  stable  mentioned 
In  the  win;  that  there  was  a  passage-way  between  the  maricet  and  dwelling-house, 
nsed  In  common  by  the  occupants  of  each;  that  the  dwelling-house,  stabia  and  land, 
wttfa  the  exoeptloB  of  a  strip  about  the  maricet,  had  been  in  the  exclusive  oocupatioQ 
oC  the  demandant  without  payment  of  rent  since  18B8;  and  that  for  nearly  tlie  same 
thne  the  maricet  had  been  in  the  occupation  of  lessees  of  the  testator  and  tenant.  The 
admitted,  againsi  the  demandant's  exception,  the  testimony  of  the  scrivener  of 
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the  will,  who  tMtilied  that  the  testator,  at  the  time  of  drawing  the  will,  deKribed  the  land 
occupied  by  the  dwelling-houae  and  market  as  separate  pieces  of  proper^ ;  and  also  ad- 
mitted in  evidence  oeitain  convejanoes  by  the  testator  of  the  entire  tract,  describing  It 
as  land  with  a  '  *  dwelling-house  and  shop  thereon,'*  the  term  ' '  shop  "  referring  to  the 
'*  market;  **  and  found  for  the  tenant.  Held,  that  only  the  land,  which  had  been  used  as 
paroel  of  the  estate  occupied  as  a  dwelUng-hoose  and  stable,  passed  by  the  will  to  the  de- 
mandant, and  that  the  evidence  was  property  admitted  to  Identify  the  subject-matter  cl 
the  devise.  The  court  said :  ^*  The  only  question  for  us  to  consider  Is,  whether  at  the 
trial  the  judge  allowed  incompetent  evidence  in  favor  of  the  tenant  to  be  introduced,  and 
we  are  of  opinion  that  he  did  not.  It  is  always  competent  to  Identify  by  parol  the  sub- 
ject-matter of  a  grant.  It  is  not  important  to  inquire  whether  the  parol  evidence  is  com- 
petent for  the  purpose  of  raising  a  latent  ambiguity,  to*wit,  what  constituted  the 
4lwelling-houae  and  stable  and  the  lot  of  land  on  which  they  stood,  and  then  to  explain 
the  ambiguity,  or  whether  it  is  evidence  offered  for  the  puix>oee  of  identifying  the  sub- 
ject-matter of  the  grant,  or  for  the  purpose  of  applying  the  description  in  the  grant  to  the 
aurf ace  of  the  earth.  The  result  is  the  same ,  upon  whichever  grou nd  It  Is  based.  If  the 
<levise  had  been  simply  of  my  Black  Acre,  parol  evidence  would  be  competent  to  show 
what  tract  of  land  constituted  Black  Acre.  The  evidence  is  not  offered  for  the  purpose  of 
altering,  varying,  enlarging  or  diminishing  the  force  of  the  language  used  in  the  devise. 
It  is  offered  merely  for  the  purpose  of  identifying  the  subject-matter  of  the  devise,  and 
for  this  piurpoee  the  acts  and  declarations,  and  oonvejranoes,  by  description,  of  the  testa- 
tor, are  admissible.  They  do  not  tend  to  show  that  the  words  used  in  the  will  have  any 
other  than  their  ordinary  and  natural  signification,  and  are  not  therefore  subject  to  the 
objection  that  they  tend  to  add  to,  to  take  from,  cr  to  change  their  meaning." 

In  Peters  v.  Porter,  60  How.  Pr.  4S8,  it  was  Leld  to  be  entirely  proper  to  resort  to 
extrinsic  proof  to  explain  a  latent  ambiguity  as  to  the  subject  of  the  devise,  and  to 
make  clear  the  Intention  of  the  testatrix.  In  that  case  the  testatrix  devised  two  lots 
and  a  gore  *  *  on  the  southerly  side  of  Forty-ninth  street,  near  Eighth  avenue.**  It  ap- 
fieared  upon  the  trial  of  the  action  for  construction  of  the  wHl,  that  the  testatrix 
owned  no  property  on  Forty -ninth  street,  but  did  own  property  on  One  Hundred  and 
Forty-ninth  street  answering  fnily ,  in  other  respects,  the  terms  of  the  devise.  It  also 
appeared  that  persons  living  above  One  Hundredth  street  drop  the  One  Hundred  and 
designate  the  lot  by  the  remaining  figures.  BeHd,  chat  the  devises  under  the  will  took 
the  two  lots  in  question. 

In  ARen  v.  Briioen,  106  Bl.  861,  It  was  held  that  a  description  of  property  devised, 
as  **my  house  and  lot  in  the  town  of  Patoka,  Illinois,'*  Is  sufBdent  to  pass  the  prop- 
orty.  It  is  capable  of  exact  identification  and  location,  from  being  named  as  the  tes- 
tator's house  and  lot  In  that  town ;  and  with  proof  that  the  testator  owned  a  house 
and  lot  in  such  town,  which  lot  U  the  north  two-thirds  of  lot  1£,  in  block  10,  railroad 
addition  to  the  town  of  Patoka,  Illinois,  and  never  owned  any  other  house  and  lot  in 
that  town,  the  description  is  rendered  certain,  and  sudi  description  will  not  be  viti- 
ated by  an  attempt  in  the  will  to  give  a  further  description,  in  which  the  lot  Is  mls- 
deseribed  as  lot  10  instead  of  lot  13.  The  misdescription,  in  such  case,  may  be 
disregarded,  under  the  maxim  **fataa  demonstratio  turn  noeeL** 

In  Pickering  v .  Pickering ,  50  N .  H.  819,  the  court  said :  * '  The  devise  to  the  plaintiff  ap- 
pears to  be  of  five  acres  of  land  in  the  north-west  comer  of  the  testator*s  fkurther  field,  to 
be  laid  out  as  oeariy  square  as  nuy  be  convenient,  and  opposite  to  five  acres  on  the  west 
■side  of  the  road,  devised  to  Susan  Pickering.  If  there  Is  any  ambiguity  here  it  Is  not  latent, 
but  Is  apparent  on  the  face  of  the  devise ;  and  parol  evidence  of  the  Intention  of  the  testa- 
tor Is  not  admissible. 

"  When  there  is  dlfllculty  in  applying  the  words  of  a  will  to  the  parson  or  subject,  and 
that  difficulty  does  not  arise  upon  the  f  nee  of  the  will  itself  but  Is  osnsed  by  the  introduc- 
tion of  extrinsic  evidence,  then  resort  may  be  had  to  farther  extrinsic  evidence  to  remove 
the  dlfBculty,  by  showmg  what  i)erdon  or  subject  was  really  Intended.  As,  If  It  appear 
\ty  evidence  dalion  the  will  that  there  are  two  or  more  persons  or  subjects  that  would 
•oome  within  the  words  of  the  will,  parol  evidence  may  be  received  to  show  which  was  in« 
tended.  But  If  the  ambiguity  Is  apparent  on  the  face  of  the  win,  the  court  must  give  It  a 
oonstrucUon,  if  it  can  be  done     If  it  cannot  be  interpreted,  then  the  dsviss  must  la 
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«nl  flail,  and  mmot  be  aided  tqr  extrinsic  evidence.  ifllJer  v.  2Vi>oer«,  8  Blng.  M4,  where 
agooddailiiitfoiiof  a  latent  ambtgnltj  is  given,  and  which  is  approved  in  AtkiMon't 
Lammw,  OunuminB,  9 How.  U.  &  479;  Doe  ▼  Otretiden,  8  Taunt.  147;  Maunr.  iiannt  1 
Johns.  Gh.  281.  where  it  is  held  to  be  well  settled  that  parol  evidence  cannot  be  admitted 
tOflDMriy  or  contradict,  enlaiige  or  vary,  the  words  of  a  will,  nor  to  explain  the  intention 
of  the  testator  except  in  two  specified  cases—  where  there  is  a  latent  ambiguity  arising 
dtkon  the  will  as  to  the  person  or  subject  meant  to  be  described,  and  to  rebut  a  resulting 
tmsfc;  and  this  Is  aArmed  in  the  same  case,  in  14  Jotum.  1  ;  7  Am.  Dec.  41ft,  and  it  is  the 
settled  doctrine  in  New  York .  So  is  Comttoek  v.  Van  Deuten,  5  Pick.  IW ;  Brown  v.  SaU 
UmtUMt  8  Mete.  4S8 ;  Ptnary  v.  Watkiiu,  17  Vt.  979  So  are  the  elementary  authorities,  3 
8tafk.  Br.  1000 ;  Wigram  on  Wills,  propositions  8  and  8 ;  1  Jarm.  on  Wills,  943, 368,  and  871; 
1  miilppa'  Bv.  JE31  and  588;  Oowen  A  Hill's  notes  to  Phillipps*  Ev.  3  vol.,  notes  988,  099 
•Dd9l8;  Bedfleld on  Wills,  5a&4.  and  cases  cited  in  note;  1  Qreenl.  on  Ev.,  ||X89,900, 
and  notSB ;  1  Stoty's  Eq.  Jur^  i  181.  So  are  our  own  cases  —  Web&tcr  v.  Atkinton,  4  N.  H. 
S^aadeMsacited;  BartleU  ▼.  NiAtingham,  8  Id.  800;  GreenUaf  ▼.  KOton,  U  Id.  680; 
Bnwn  V,  Hitmnt,  48id.  K. 

^  In  the  ease  before  us,  whatever  ambiguity  there  la  arises  fh>m  the  words  of  the  wUl, 
and  not  from  extrinsic  evidence;  and  therefore  such  evidence  is  not  admissible.  The  evi- 
deaee  offered  on  the  part  of  the  plaintiff  tended  to  show  that  the  testator  intended  that 
the  plalotura  five  acres  ahould  be  laid  out  in  an  oblong  square,  or  nearly  so ;  and  the  evi- 
deoce  was  of  both  acts  and  declarations,  supposed  to  be  near  the  time  of  making  his 
wilL 

**  Had  he  mariced  out  the  five  acres  and  set  np  monuments  at  the  comers,  and  the  land 
devised  to  the  plaintiff  had  been  described  by  such  monuments,  then  parol  evidence  would 
have  been  adrntssibie  to  Identity  them ;  but  the  proof  offered  is  not  that  the  five  acres 
were  marked  out,  but  only  about  four  acres,  and  there  is  no  reference  whatever  in  the 
win  to  any  soch  boundaries.  Under  those  circumstances  we  can  regard  the  evidence  only 
in  the  light  of  a  declaration  of  the  testator's  intention  as  to  the  form  in  which  the  five 
acvea ahould  be  laid  oat ;  and  such  evidence,  as  we  have  seen,  is  not  admissible.*' 

A  testator  requested  Us  executors  '*  to  sell  and  dispose  of  the  following  deecribed  land,** 
tot  left  oat  the  description.  Held,  that  evidence  that  he  owned  a  parcel  of  land  not 
speeUlcally  disposed  of  was  not  admissible  for  the  purpose  of  supplying  the  missing 
deeuilptlon .  Parol  evidence  cannot  be  resorted  to  for  the  purpose  of  supplying  a  descrip- 
tkm  of  land  omitted  from  a  devise. 

A  devise  fkom  which  the  sobject-matter  has  been  omitted  is  not  open  to  construcUon. 
Orook*  r.  WhUfcrd,  47  Mich.  288.  The  court  said :  '*It  is  oertain  that  it  was  not  compe- 
tent to  resort  to  pand  evidence  to  supply  the  absent  matter.  The  case  was  not  ono  for 
Intsrpretatlon  or  construction,  because  there  was  nothing  on  which  the  power  could  be 
eaielaed,  and  as  there  was  no  subject-matter  to  be  construed  or  interpreted,  there  was 
■o  can  for  extrinsic  facts  to  aid  the  olBoe  of  interpretation  or  construction.  The  provision 
is  a  complete  blank  and  In  regard  to  the  property  the  will  is  dumb. 

"*  There  is  nothing  whatever  on  the  face  of  the  instrument  to  denote  what  real  estate  the 
testator  had  In  view,  nor  any  thing  to  incline  the  intention  one  way  rather  than  another 
ta  aeareh  of  H.  Btqjifs  v  AttameihOeneraU  3  Atk  838;  Hunt  y.  Hftrt,  8  Brown  Ch.  S88, 
■laig.  811 ;  Boihmahkr  ▼.  Myen,  4  Dea.  216;  6  Am.  Dec.  613  ;  McKechnic  v.  Vaughan^ 
L.  R.,  U  Eq.  Cas.  287;  6  Eng  864;  Doe  v.  Chiehegter^i  Dow.  H.  L.  65;  Hincocks  Y. 
iMeoeiai,  5  M.  *  W  863;  MUler  v.  Traven,  8  Bing.  344;  Earl  of  Newburgh  v. 
Couitfssi  2>oi0O0er  of  Newburgh,  6  Madd.  364  (Eng.ed.);  Sid.,  p.  228  (Am.  ed.) ;  Clagtonr, 
Lord  Nugent,  13  M.  &  W.  200 ;  Oastledon  v.  Turner^  3  Atk.  257 ;  Saundenon  v.  Piper,  6 
Bing.  (N.  C.)  4&;  Adams'  Eq.  888,  889,  marg.  179 ;  2  Whart.  Ev.,  6 1006;  Wigram  Extrln. 
Ev.,piop.ft,pL]21,p.88;prop.7,  DL181,  p.  148;  lPhfl.£v.  (Cow.  &  HUrs ed.) 689,  540 ;  2 
Cow.  A  HOI^  Notes,  1368-1408;  1  Roper  on  Leg.  144,  etc.;  Ram  on  Wills,  ch.  8,  pp.  82, 
84 :  Jarman  on  Wills,  863-863 ;  2  Parsons  Cent.  668.  See  also  Tuxhury  v.  French,  41  Mich. 
7;  Alf€n*s  ExetaUon  y.  Allen,  18  How.  883 ;  FUzpatriiCk  v.  Ftttpatriek,  86  Iowa,  674 ;  14 
Am  Rep.  638;  OrUeom  v.  Evans^  11  Vroom,  402 ;  29  Am.  Rep.  251 ;  Kurtz  v.  HSbner,  66 
m. 614;  8  Am.  Hep.  609,  note ;  Hftt  v.  FOton,  47  (3a.  483  ;  15  Am.  Rep.  643;  Shenoood  y. 
ttitrwood,  45  Wis.  857;  Burr  v.  Sim,!  Whart.  258:  Craig  y.  Letilie,Z  Wheat.  668; 
IkUkmrw,  .iUM^HTfier,  and  notes,  1  L.  C.ln  Eq.  684. 
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But  if  there  be  any  words  to  whtdi  a  reasonable  meaning  may  be  attaohed«  parol  ev|. 
dence  maj  be  resorted  to,  to  show  what  that  meanlnfris.  Thus  a  legaoj  to  a  peraon 
described  by  an  initial,  as  to  Mrs.  C. ,  sdmits  of  explaaatton  as  by  showing  that  the  testa 
tor  was  accustomed  to  speak  of  a  particular  person  by  the  initial  of  her  name.  Abbott 
T.  Jfcuste,  3  Ves.  148 ;  Clayton  v.  Lord  NugenU  18  M.  A  W.  907.  And  where  a  blank  was 
left  for  the  christiaa  name,  parol  evldenoe  has  been  admitted  to  show  who  was  intended. 
Price  V.  Page,  4  Ves.  680. 

to  identify  legatee,  elc.    See  Dunham  r.  AverUl^  29  Am.  Rep.  649 ;  St.  Luke^  etc, 

▼.  AaaodatUm^  etc.,  11  id.  097. 

In  Hardy  v.  TTarrcit,  17  Am.  Rep.  176,  the  testatrix  died  leaving  a  legal  husband,  but 
from  whom  she  had  obtained  a  void  divorce;  since  which  divorce  she  had  been  living 
with  another  man.  P.,  whom  she  claimed  was  her  lawful  husband.  In  her  will  she  mada 
a  bequest  to  her  ** husband.**  Held,  that  evidence  was.  admissible  to  sliow  that  she  in^ 
tended  her  husband  de  facto  as  the  beneflciaiy,  and  not  her  lawful  husband.  The  court 
said:  **The  evidence  flnom  the  will  itself,  as  well  as  the  extraneous  evidence,  showa 
clearly  that  the  testatrix  did  not  intend  to  designate  the  petitioner  as  her  husband  when 
she  used  that  word  in  her  will.  The  objection  made  by  the  petitioner  is  not  to  the  weight 
but  to  the  competency  of  the  evidence.  It  is  contended  that  there  is  a  condustve  pre- 
sumption, which  no  evidence  is  competent  to  rebut,  that  by  the  word  "husband** 
In  her  will,  the  testatrix  meant  her  lawful  husband.  We  think  that  it  is  a  question  of 
the  intention  of  the  testatrix  to  be  determined  by  evidence  competent  to  show  Inten- 
tion. The  word  is  used  to  designate  a  particular  person.  The  fact  that  a  person  is 
the  lawful  husband  is  strong,  and  of  itself  plenary,  proof  that  he  was  the  person  in- 
tended ;  but  it  is  not  conclusive  and  may  be  controlled  by  stronger  evidence,  trora 
the  will  or  from  circumstances,  that  he  was  not  the  person  intended." 

In  Grant  v.  Grant,  L.  R.,  6  Com.  PL  TS7,  affirming,  id.  3S0,  the  devise  was  to  **  my 
nephew  Joseph  Grant.*'  It  appeared  that  the  testator's  brother  had  a  son  named 
Joseph  Grant,  and  that  the  brother  of  the  testator's  wife  had  a  son  of  the  same  name. 
Hdd^  that  the  description  *'  my  nephew  **  was  applicable  to  both  Joseph  Grants,  and 
that  a  latent  ambiguity  was  therefore  disclosed,  and  consequently  that  parol  evidence 
was  admissible  to  show  which  Joseph  Grant  was  meant  by  the  testator. 

In  GaUlup  v.  Wright^  61  How.  Pr.  286,  the  testatrix,  who  left  a  niece,  Fanny  R.  Gib- 
son, and  a  grand  niece,  Fanny  Gibson,  mother  and  daughter,  gave  $1,000  **unto  my 
grand  niece  Fanny  R.  Gibson.  Hcld^  that  this  constituted  a  case  of  latent  ambiguity 
or  equivocation,  as  to  which  extrinsic  evidence  was  admissible  to  prove  which  of  the 
persons  were  intended  by  the  testatrix;  and  as  the  mother  was  the  neaurest  of  kin  to 
the  testatrix,  a  presumption  arises  that  she  was  Intended.  Re^notdi  v.  Robinton^  tit 
N.  Y.  103,  followed. 

In  the  Matter  of  De  Rn$az,  L.  R.,  3  Prob.  Dlv.  66;  20  Bng.  Rep.  GOT,  the  deceased,  by  his 
will,  appointed  certain  executors,  and  amongst  others  **  Fercival  ,  of  Brighton, 

the  father.**  The  court  admitted  evidence  of  the  drcurostanoes  under  which  the  deceased 
made  his  will,  and  of  the  persons  about  him,  in  order  to  satisfy  Itself  who  was  meant  by 
the  imperfect  description  of  the  executor  contained  therein. 

Inaccuracy  in  the  description  of  the  chief  officer  of  a  lodge  whom  the  testator  Tinrnfil 
as  his  executor  may  be  corrected  by  extrinsic  evidence.  Colette's  £«toto  v.  Ifyrlelc, 
Prob.  Rep.  (Cal.)  116. 

In  Charter  v.  Charter,  L.  R.,2  Prob.  Div.  815;  lEng.  Rep.  249,  the  testatori^ipoliited 
as  his  executor  his  son  Forster  Charter.  He  had  no  son  of  that  name,  bat  two  aoos 
named  WUliam  Forster  Charter  and  Charles  Charter.  The  court,  on  evidence  of  the  elr- 
cumstanoes  under  which  the  testator  wrote  the  will,  and  of  the  position  of  the  partlea 
about  him,  and  also  on  consideration  of  the  contents  of  the  will  Itadf ,  detetmiiM  that 
the  latter  was  the  person  denoted  by  the  will,  and  decreed  probate  to  him.  It  would  aaem 
that  in  such  a  case  the  court  may  receive  parol  evidence  of  the  inte&tkm  of  the  testator. 
Affirmed  on  appeal  (L.  R.,  7  H.  L.  864;  12  Eng.  Rep.  1),  by  an  equal  division  of  tha 
court. 

A  misnomer  or  misdescription  of  a  legatee  or  devisee,  whether  a  natural  paraon  or  a 
eorporatlon,  will  not  invalidate  the  provision,  if  either  from  the  will  Itsalf  or  avldenoe, 
aliunde,  the  object  ot  the  testator*B  bounty  can  be  aaoeitained. 
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To  identify  a  particular  oorporatloa  as  tbe  one  intended,  where  a  name  other  than  the 
oorporate  name  is  need,  the  Identity  may  be  proved  by  paroi  eridenoe. 

The  will  of  L.  oontaiued  a  bequest  to  the  **Home  of  the  Friendless,  in  New  Toric.** 
Ihere  waa  no  institution  of  that  name.  The  bequest  was  claimed  by  defendant,  the 
**  Amerioan  Female  Ouardian  Society,"  incorporated  by  qwcial  act  of  the  legislature, 
whose  object  and  purpose  was  declared  by  its  diarter  to  be  to  *'  establish  and  maintain 
houseqof  Indnstiy  and  homes  for  the  relief  of  friendless  or  unprotected  children.**  In 
other  plaoea  therein  these  were  termed  home  or  homes  for  the  friendless.  Over  its  prin- 
cipal bulldlnff  was  placed  the  name,  **  Home  for  the  Friendless ;  *'  the  corporation  was  so 
styled  in  its  circnhur8»  or  **  Home  of  tbe  Friendless,"  indifferently  by  its  officers  and 
friends  and  by  the  testator.  Held,  that  said  defendant  was  the  beneficiary  Intended, 
and  would.  If  the  bequest  had  been  ralid,  have  been  entitled  to  its  benefit.  Lefevre  ▼. 
Lefevre^  fk  N.  Y.  4S4.  AuJCH,  J.  '*  A  stronger  case  could  not  well  be  made  for  relief  sicalnst 
the  consequences  of  a  misnomer  of  an  intended  beneficiary  under  a  will.  Of  the  inten- 
tion of  the  testator  to  make  the  daimant  the  ol^Ject  of  his  bounty  and  to  contribute  of  hia 
subsfanee  to  the  charities  administered  by  it,  there  can  be  no  doubt  upon  the  evidence. 

'*  A  misnomer  or  misdeeertption  of  a  legatee  or  devisee,  whether  a  natural  person  or  a 
ootporation,  will  not  invalidate  the  provision  or  defeat  the  intention  of  the  testator,  if, 
either  from  the  will  itself  or  evidence  dehor§  the  will,  the  object  of  the  testator^s  bounty 
can  be  ascertained.  No  principle  is  better  settled  than  that  parol  evidence  is  admissible 
to  remove  latent  ambtgruities,  and  when  there  is  no  person  or  corporation  in  existence 
precisely  answering  to  the  name  or  description  in  the  will,  parol  evidence  may  be  given 
to  ascertain  who  were  intended  by  the  testator.  A  corporation  may  be  designated  by  its 
corporate  name,  by  the  name  by  which  it  is  usually  or  popularly  called  and  known,  by  a 
name  by  which  it  was  known  and  called  by  the  testator,  or  by  any  name  or  description 
Iqr  which  it  can  be  distinguished  from  every  other  corporation;  and  when  any  but  the 
corporate  name  is  used,  the  circumstances  to  enable  the  court  to  apply  the  name  or  de- 
scription to  a  particular  corporation  and  identify  it  as  the  body  intended,  and  to 
diatlnfiruish  it  from  all  others  and  bring  it  within  the  terms  of  the  will,  may  in  all 
cases  be  proved  by  parol.  St.  Luke's  Home  Y.  Asfodation  ftyr  Indigent  Femaiett  fiS 
K.  Y.  191;  11  Am.  Bep.  G07;  Holmes  v.  Mead,  60  N.  Y.  832;  Gardner  v.  J9<syer,  2  Paige, 
11 ;  1  Jarm.  on  Wills,  330;  1  Bedf.  on  Wnis,  001,  9  42,  pi.  40;  id.  005,  pi.  40.  The  cases 
involving  these  general  principles  have  been  so  frequent,  and  the  discussion  in  the 
courts  as  well  as  in  elementary  works  so  elaborate,  that  it  would  be  a  waste  of  time 
to  go  over  the  ground  or  refer  to  the  repeated  decisions  in  detail.  Many  of  the  Iead< 
ingr  cases  are  referred  to  by  Judge  DoouTTLa  in  his  opinion  at  Special  Term  In  this 
case.  This  case  is  among  the  most  familiar  instances  of  the  application  of  the  rules 
permittinir  extrinsic  evidence  to  identic  the  person  or  corporation  intended  by  a  tes* 
tator.  The  evidence  was  to  show  that  the  name  used  in  the  will  was  the  popular  and 
usual  name  by  which  the  claimant  was  desigrnated  and  known,  that  the  testator  knew 
and  called  it  by  that  name,  and  that  there  was  no  other  corporation  answering  the 
description.    This  was  clearly  competent  and  the  evidence  was  conclusive." 

In  the  Matter  of  KUveri*s  TVust*.  L.  R.,  7  Ch.  App.  170;  1  Eng.  Rep.  400,  the  testa- 
trix, by  will  made  In  1868,  gave  a  legacy  to  '  *  the  treasurer  for  the  time  being  of  the 
fund  for  the  relief  of  the  widows  and  orphans  of  the  clergy  of  the  diocese  of  Worcester, 
to  be  applied  by  him  for  the  benefit  of  that  charity.*'  Two  societies  made  a  claim.  One 
had  been  founded  in  1777  for  tbe  benefit  of  the  widows  and  orphans  of  the  clergy  of  the 
diocese,  st  which  time  the  diocese  comprised  only  the  arch-deaconry  of  Worcester.  In 
1837  the  areh-deaooiiiy  of  Coventry  was  added  to  the  diocese,  and  in  1848  tlie  Worcester 
society  altered  Its  title,  so  as  to  show  that  its  operations  were  restricted  to  the  arch- 
deaconry of  Worcester.  The  other  society  had  been  founded  in  1777,  for  the  relief  of 
widows  and  orphans  of  clergy  in  the  arch-deaconry  of  Coventry.  The  father  of  the  tes- 
tatrix had  been  a  subscriber  to  the  Worcester  society  till  his  death  in  1817.  His  widow 
had  continued  the  subscription  till  her  death  in  18G0;  and  the  testatrix  had  continued  it 
from  that  time  at  an  increased  rate;  but  it  did  not  appear  that  the  testatrix,  or  any  of  her 
fkmlly,  had  subecribed  to  the  Coventry  society.  HeUU  by  Mauvb,  Y.  C,  that  the  gift  was 
to  be  treated  as  a  gift  to  an  object,  not  to  a  particular  society,  and  must  be  apportioned 
between  the  two  societies.  Held  on  appeal,  that  the  gift  was  a  gift  to  a  particular  society. 
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with  *  slight  inAoeanu^  of  description,  and  that  the  WoroMter  society  was  solelj 
entitled. 

In  TrugUeB  ▼.  OAgrove,  4  Hun,  888,  the  defendant's  testator  hy  his  will  anthorlxed 
his  executors  **  to  pay  over  to  the  officers  of  the  Protestant  Episcopal  Chorch  into  the 
fund  to  support  the  Episcopacy  of  said  church/*  certain  moneys  therein  specifled. 
The  plaintiffs  were  at  that  time,  and  still  are,  trustees  for  the  management  and  care 
of  a  fund  for  the  support  of  the  diocese  of  Central  New  York,  having  been  incorpo- 
rated for  that  purpose  under  chapter  428,  of  1868;  at  the  time  of  maldng  his  will  the 
testator  knew  of  the  existence  of  said  corporation,  and  of  the  fact  that  exertions  wen» 
being  made  to  increase  the  said  fund.  Hdd,  that  the  plaintiffs  were  entitled  to  the  be- 
quest. It  appeared  upon  the  trial  that  there  were  four  other  dioceses  in  the  State  of  New 
York,  besides  the  diocese  of  Oentral  New  York,  having  respectively,  trusteee,  and  a 
fund  held  by  them  for  the  support  of  the  Episcopate,  to  either  of  which  the  terms  of 
the  bequest  were  applicable.  JEf^ld,  that  this  was  a  case  of  latent  ambiguity,  and 
that  parol  evidence  and  statements  of  the  testator  were  admissible  to  show  that  lie 
intended  to  bequeath  the  money  to  the  plaintifllB.  The  court  ssid,  page  868:  "The 
current  of  opinion  of  the  ootuls  in  this  country  is  tending  veiy  clearly  to  greater  liber- 
ality in  receiving  extrinsic  evidence  to  aid  in  giving  a  construction  and  effect  to  wUls 
and  show  what  property  was  intended  to  be  devised,  and  what  person  was  intended 
to  take  as  indicated  by  the  following  cases:  Harvard  v.  American,  ete.,  49  Me.  i288; 
Wrinkley  v.  Kaime,  82  N.  H.  268;  Donustie  Appeai^  30  Penn.  St.  425;  BtAton  v.  Ameri- 
eati,  23  Vt.  836;  DuBtda  v.  Ray,  35  N.  Y.  162;  Pond  v.  Bcrgh,  10  Paige,  158.  Within 
the  principle  asserted  in  these  and  other  cases,  the  extrinsic  evidence  taken  at  tiie  trial 
was  properly  received  in  aid  of  the  constroction  of  this  wilL** 
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(60  Iowa,  415.) 

Wm  —  eaneelkuion  —  evidence. 

Under  a  statute  providiDg  that  a  will  may  be  revoked  by  destmctlon  or  bj 
cancellation,  with  intent  to  revoke,  witnessed  in  the  same  manner  as  a  will, 
a  will  is  not  revoked  by  drawing  a  scroll  through  the  signature  so  as  not  to 
render  it  illegible,  and  evidence  of  the  declarations  of  the  testator  that  he 
had  destroyed  the  will  is  incompetent.* 

PROCEEDINGS  to  set  aside  probate  of  a  will.     The  opinion 
states  the  case. 

Bois  £  Couch  and  Nichols  £  Burnhatn,  for  appellant. 

Hubbard,  Clarke  £  Dawley,  for  appellee. 

Day,  J.     Harvey  D.  Gay  died  in  July,  1878.     Some  time  after 
his  death,  his  widow,  Virginia  Gay,  discovered  a  package  of  papers 

«  See  IToodMU  v.  Patton  (76  Ind.  576X  40  Am.  Bep.  200 ;  LooeH  v.  QuUman  (86  N.  T. 

8T7),  43  Am.  Rep.  364. 


DECEMBER  TEBM,  188S.  7^ 

Qmj  ▼.  Gay. 


in  the  secretai-y  in  the  back  parlor.  Soon  thereafter  she  gave  the 
papers  to  Mr.  Hawkins,  the  administrator  of  the  estate.  About 
the  last  of  August,  1880,  the  administrator  in  looking  over  these 
papers,  which  consisted  chiefly  of  cancelled  mortgages,  found  the 
paper  in  question,  purporting  to  be  the  last  will  of  Harvey  D.  Oay. 
When  found,  two  scrolls  were  drawn  with  a  pen  lengthwise  along 
the  signature,  but  not  in  such  manner  as  to  obliterate  it  or  render 
it  illegible.  The  will  was  then  filed  in  the  oflSce  of  the  clerk  of  the 
Circuit  Court  for  the  purpose  of  probating  it  Some  time  there- 
after the  deputy  clerk,  in  unfolding  the  will,  tore  the  right  hand 
margin  to  the  depth  of  one-eighth  or  one-foui*th  of  an  inch.  This 
tear  communicated  with  and  opened  a  cut  just  over  the  signature, 
about  two  or  three  inches  in  length.  When  this  cut  was  made 
does  not  satisfactorily  appear,  but  the  evidence  shows  that  it  was 
not  made  entirely  through  the  paper,  and  that  it  was  not  visible 
until  it  was  opened  by  the  deputy  clerk. 

I.  The  determination  of  the  question  involved  will  be  greatly 
facilitated  by  considering  the  state  of  the  law  upon  the  subject 
prior  to  the  adoption  of  the  statute  under  which  the  question  arises. 
By  the  Gth  section  of  the  statute  of  frauds,  29  Car.  2,  chapter  3, 
it  is  provided  that  the  revocation  ol  a  will  by  injury  to  the  instru- 
ment itself  can  be  effected  only  "  by  burning,  cancelling,  tearing 
or  obliterating  the  same  by  the  testator  himself,  or  in  his  presence, 
and  by  his  direction  and  consent,"  Under  this  statute  it  was  held 
that  to  constitute  a  revocation  of  a  will  by  burning,  there  must,  at 
least,  be  a  burning  of  a  part  of  the  paper  on  which  the  will  is  {Doe 
V.  Harris,  8  Ad.  &  E.  1),  and  that  a  very  slight  act  of  tearing  and 
burning  is  sufficient  to  effect  a  revocation,  if  done  with  such  in- 
tention (Bibby.  Thama.^,  2  W.  Bl.  1043);  that  when  a  pencil  in- 
stead of  a  pen  is  used  for  cancellation,  the  revocation  is  not  neces- 
sarily ineffectual,  and  it  may  be  shown  that  it  was  intended  to  be 
final  (Mence  v.  Mence,  18  Ves.  348  ;  Frances  y.  Orover,  5  Hare,  39), 
and  that  in  order  to  constitute  a  revocation  by  obliteration,  it  is  not 
essential  that  every  word  shall  be  obliterated,  the  revocation  being 
complete  if  enough  of  the  material  part  be  expunged  to  show  an 
intention  that  the  devise  shall  not  stand,  as  where  the  testator 
draws  his  pen  across  the  devisee's  name.  Mence  v.  Mence,  18  Ves. 
350 ;  1  Jarman  on  Wills,  129-135.  The  act,  1  Vict,  chapter  26, 
provides  that  the  revocation  of  a  will  by  injury  to  the  instrument 
itself  shall  be  only  '^  by  the  burning,  tearing  or  otherwise  destroying 
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the  same  by  the  testator,  or  by  Bome  pexsou  in  his  preeence,  and  by 
his  direction,  with  the  intention  of  reToking  the  same."  This 
statute,  it  is  to  be  observed,  omits  the  words  '^cancelling  or  ob- 
literating," found  in  the  statute  of  frauds,  and  substitutes  therefor 
the  words  '^ otherwise  destroying."  Under  this  statute  it  has  been 
held  that  the  words  ''otherwise  destroying"  are  to  be  taken  to 
mean  a  destruction  ejusdetn  generis  with  the  modes  before  mentioned, 
that  is,  destruction,  in  the  proper  sense  of  the  word,  of  the  substanoe 
or  contents  of  the  will,  or  at  least,  complete  effaoement  of  the 
writing,  as  by  pasting  over  it  a  blank  paper  {Be  Hars/ard,  L.  B.^ 
3  P.  &  D.  211);  and  not  a  destroying  in  a  secondary  sense,  as  by 
cancelling  or  incomplete  obliteration  {Stephens  v.  TapreU,  2  Ciirt^ 
458  ;  Hobbs  v.  Knight  1  id.  779);  that  cancellation  and  obliteration, 
unless  they  prevent  the  words,  as  originally  written,  from  being 
apparent  by  looking  at  the  will  itself,  are  plainly  excluded  by  tjie 
statute  {Re  Dyer,  5  Jur.  1016;  Re  Fary^  15  id.  1114),  and  that 
glasses  may  be  used  for  discovering  what  the  words  obliterated 
originally  were.  1  Jarman  on  Wills,  142,  and  cases  cited.  Chapter 
162  of  the  Bevised  Statute  of  the  Territory  of  Iowa,  section  9, 
respecting  the  revocation  of  a  will  by  injury  to  the  instrument  it- 
self, provides  that  "no  will,  nor  any  part  thereof,  shall  be  revoked 
nnless  by  burning,  tearing,  cancelling  or  obliterating  the  same, 
with  the  intention  of  revoking  it,  by  the  testator  himself,  or  by 
some  person  in  his  presence,  and  by  his  direction."  This,  it  will 
be  observed,  is  identical  with  the  statute.  29  Car.  2,  ch.  3.  In 
the  Code  of  1851,  the  provisions  of  our  present  statute  weie 
adopted,  as  follows:  ''Section  1288.  Wills  can  be  revoked,  in 
whole  or  in  part,  only  by  being  cancelled  or  destroyed  by  the  act  or 
direction  of  the  testator,  with  the  intention  of  so  revoking  them, 
or  by  the  execution  of  subsequent  wills.  Section  1289.  When  done 
by  cancellation,  the  revocation  must  be  witnessed  in  the  same 
manner  as  the  making  of  a  new  will."  Bevision,  §§2320,  2321 ; 
Code  of  1873,  §§  2329  and  2330. 

When  a  statute  provides  the  manner  in  which  a  will  may  be  re- 
yoked,  that  manner  must  be  pursued.  Wright  v.  Wright^  5  Ind. 
391 ;  Runhle  v.  OateSy  11  id.  95  ;  Blanchard  v.  Blanchardy  32  Vt. 
62  ;  Gains  v.  Gains,  2  A.  K.  Marsh.  190 ;  Clingan  v.  MitcheUree, 
2  Penn.  St.  25  ;  Doe  v.  Harris,  6  Ad.  &  EL  209.  Our  statute  pro- 
vides that  a  will  may  be  revoked,  in  whole  or  in  part :  First.  By 
being  destroyed.     Second.    By  being  cancelled,  the  cancelTatian 
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witnessed  in  the  same  manner  as  the  making  of  a  new  wilL 
If  the  scroll  diawn  oyer  the  name  of  the  testator  had  aitirely 
obliterated  the  signature,  this  might  hare  worked  a  destruction  of 
the  will,  upon  the  ground  that  it  had  destroyed  that  without  which 
the  will  could  not  exist.  See  Hobbs  v.  Knight,  1  Curt  Ecc.  768 ; 
rrke  T.  PowM,  3  H.  &  N.d41  ;  Goods  of  HarrUy  3  Sw.  &  Tr.  485 ; 
6o9d9  of  Chilian,  1  id.  23  ;  Goods  of  Colmnan,  2  id.  314.  In  this 
case  howeyer  the  scrolls  drawn  across  the  signature  of  the  testator 
do  not  obliterate  it,  nor  render  it  illegible.  They  do  not  therefore 
constitute  a  destruction  of  the  will.  See  Re  Dyer,  5  Jur.  1016  ; 
Ae  Utrjf,  15  id.  1114 ;  Se  BrmoeUr,  6  Jur.  [N.  S.]  56 ;  Lueh- 
ingUm  y.  Onslow,  11  Jur.  465  ;  Stephens  y.  Laprett,  2  Ourt  458 ; 
Jte  Beavan,  id.  369 ;  Relbbiison,  id.  337 ;  In  the  Goods  of  Horsford^ 
L.  &,  3  P.  &  D.  211. 

It  is  insisted  by  the  appellant,  that  as  the  statute  proyides  for 
the  partial  reyocation  of  a  will  by  its  being  destroyed,  the  word 
destroyed  cannot  mean  annihilated,  but  is  sufficiently  answered  by 
what  was  done  in  this  case.  It  is  apparent  howeyer  that  there  may 
be  a  destruction  of  a  particular  part  of  a  will  by  erasure  or  com- 
plete obliteration,  imd  that  admitting  tiiat  destroyed  does  not,  as 
used  in  the  statute,  mean  annihilated,  it  does  not  f  oUow  that  a  will 
may  be  destroyed  by  simply  drawing  a  scroll  throuj^  the  signature. 
The  BBOst  that  can  be  said  for  what  was  done  in  the  present  case 
is  that  it  constitutes  a  cancellation  of  the  signature  not  rendering 
it  illegible,  and  as  it  was  not  witnessed  in  the  manner  required  by 
section  2330  of  the  Code,  it  is  inoperatiye.  The  court  did  not  err 
in  directing  a  yerdict  for  the  defendant. 

The  plaintiff  introduced  as  a  witness  one  Paul  Garrel,  and  offered 
to  proye  by  him,  that  in  the  early  part  of  1878,  decedent  had  a 
conyersation  with  the  witness,  in  which  he  went  oyer  the  question 
of  his  pr(^[)erty,  and  in  his  conyersation,  referring  to  the  terms  of 
what  he  claimed  to  haye  been  his  will,  said  that  he  had  destroyed 
it,  that  the  law  would  make  a  proper  distribution  of  his  property 
to  suit  him,  and  that  his  wife  would  now  get,  under  the  law,  what 
die  would  haye  got  under  the  old  will,  and  that  he  had  destroyed 
his  will  and  should  not  make  another.  The  plaintiff  also  intro- 
duced one  Kenedy,  and  offered  to  proye  by  him  that  he  had  a  con- 
yersation with  Mr.  Gay  about  two  weeks  prior  to  his  death,  with 
reference  to  the  disposition  of  his  property,  in  which  he  said  that 
he  had  destroyed  his  will ;  that  he  had  made  a  will  at  one  time. 
Vol.  XL  VI  — 11 
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but  had  since  defitroyed  it ;  that  at  the  time  he  made  his  will  ha 
desired  his  wife  to  have  aU  the  property  he  had  ;  that  since  that 
time  his  property  had  more  than  doubled^  and  that  now^  if  he 
should  die,  his  wife  would  get  as  much  as  she  would  at  the  time  he 
made  his  will,  if  she  had  got  it  all ;  that  he  did  not  propose  to  go 
back  on  his  mother ;  that  he  ought  to  do  something  for  her,  and 
that  he  had  destroyed  his  will  and  should  not  make  another.  The 
defendant  objected  to  this  testimony  and  the  objection  was  sua* 
tained.  The  ap])ellant  assigns  this  action  of  the  court  as  error. 
The  statute  requires  that  the  act  of  destruction  or  cancellation, 
which  will  work  a  revocation  of  a  will,  must  be  done  with  the  in- 
tention of  revoking  it.  When  the  act  is  sufBcient  to  work  a  revo- 
cation, if  done  with  that  intent,  the  declarations  of  the  testator 
may  be  admissible  to  show  the  intent.  See  Bibb  v.  Thomasy  2  W. 
Bl.  1043  ;  Earring  v.  Atteny  25  Mich.  505 ;  Sawyer  v.  Stniih,  8 
id.  411.  When  as  in  this  case  however  the  act  done  does  not 
amount  to  a  revocation,  the  declarations  of  the  testator  are  not  ad* 
missible  to  prove  a  revocation.  Bedfield  on  Wills,  331 ;  Siaines 
V.  Stetoarty  8  Jur.  N.  8.  440 ;  WaUrmany.  Whitney y  11  N.  Y.  157; 
Doe  dk  ShallowcroBs  v.  Palmery  16  Q.  B.  747 ;  Jackson  v.  Kniffen,  9 
Johns.  31;  3  Am.  Dec.  390. 
The  court  did  not  err  in  rejecting  the  proffered  testimony. 

Judfffnent  affirmed. 
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(80  Iowa,  488.) 

Municipal  eorporcUion — de/ed  in  street  —  runaway  horee^ 

A  hone  tied  to  a  post  in  a  citj  street  became  friglitened,  broke  awajr,  and  ran 
along  the  street,  and  plunged  down  an  nnfenced  predpioe,  crossing  the  street 
and  impassable  except  bj  a  stairwaj  for  foot  passengers,  and  was  killed. 
HM,  that  the  dtj  was  not  liable. 

A  OTION  for  killing  of  a  horse  and  injury  to  a  wagon  by  a  defect 
^  in  a  street.  The  opinion  states  the  case.  The  plaintiff  had 
judgment  below. 
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A,  M.  Antrobusj  for  appellant. 
J.  71  JUici,  for  appellee. 

Sbeybbs^  J.  This  cause  was  submitted  to  the  Circuit  Court  on 
an  agreed  statement  of  facts  which  is  quite  lengthy.  The  material 
facts  may  be  briefly  stated.  The  plaii^tifF  tied  his  horse  to  a  i3ost 
on  Eightli  street^  south  of  Market^  and  went  into  a  house  to  yisit 
a  patient  From  some  unknown  cause  the  horse  became  fright- 
ened, broke  the  fastenings,  and  ran  north  on  Eighth  street,  across 
Market,  and  down  the  declivity  between  Market  and  Valley  streets, 
and  was  kiUed.  The  buggy  and  harness  were  broken  and  greatly 
damaged.  The  city  had  failed  to  erect  any  barriers  across  Eighth 
street,  to  warn  or  protect  the  public  of  the  conceded  fact  that 
Eighth  street,  between  Market  and  Valley,  was  impassable,  except 
by  a  stairway  for  foot  passengers.  It  is  not  claimed  that  the 
plaintiff  was  guilty  of  contributory  negligence  because  of  his  fail* 
nre  to  securely  tie  the  horse  to  the  post.  As  no  damages  were  sus- 
tained because  of  the  declivity  between  Division  and  Market  streets, 
its  existence  is  regarded  as  immateriaL 

It  wiU  be  assumed  as  to  travellers  that  it  was  the  duty  of  the 
city  to  erect  barriers  across  Eighth  street  at  the  place  where  the 
accident  occurred,  and  that  any  person  travelling  along  said  street 
in  the  day  time  under  ordinary  circumstances,  who  was  injured  by 
reason  of  the  failure  to  erect  barriers,  and  who  was  not  guilty  of 
contributory  negligence,  could  recover  the  damages  sustained  be- 
cause of  such  failure.  It  must  be  conceded  however  that  a  person 
travelling  along  said  street  under  the  circumstances  just  stated, 
who  was  injured  because  he  drove  his  horse  over  said  declivity, 
could  not  recover  of  the  city,  for  the  reason  that  he  undoubtedly 
would  be  guilty  of  such  contributory  negligence  as  would  prevent 
his  so  doing.  The  material  and  only  question  therefore  is,  whether 
when  a  person  securely  fastens  his  horse  to  a  post  in  a  street,  and 
the  horse  breaks  the  fastening  and  runs  away  and  is  killed,  because 
the  city  had  failed  to  erect  barriers  as  above  stated,  there  can  be  a 
recovery,  when,  if  the  horse  had  been  driven  over  the  declivity  by 
his  owner,  no  recovery  could  be  had  for  the  damages  sustained. 
This  question  must,  we  think,  be  answered  in  the  negative ;  other- 
wise the  recovery  must  be  based  on  the  fact  that  the  horse  ran 
away,  and  for  the  time  being,  was  beyond  the  control  of  his 
owner. 
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It  is  evident^  we  think^  that  the  plaiiitiff  is  not  entitled  to  re- 
cover simply  because  the  horse  had  escaped  from  his  control  with- 
out his  fault.  The  city  must  keep  the  streets  in  a  reasonably 
passable  conditiom  for  travellers^  but  it  is  not  bound  to  keep  its 
streets  passable  for  hoiaea  which  have  escaped  from  the  control  of 
their  ownecL  If  the  plaintiff  had  been  driving  the  horse  at  the 
tiiae  it  became  frightened^  it  by  no  means  follows  that  any  injury 
woold  have  occurred.  It  may  be  safely  assumed^  we  think,  that 
an  intelligent  band  would  have  guided  the  horse  cither  up  or  down 
Market  stzeet,  or  have  checked  him  before  the  declivity  was 
reached.  Ho  adjudicated  case  to  which  our  attention  has  been 
called  goes  aa  far  as  we  must  in  order  to  sustain  the  ruling  of  the 
Circuit  Court  In  Ward  v.  Jfbrih  Haven,  43  Conn.  148,  the  only 
point  determined  waa  that  the  plaintiff  might  recover  when  he  had 
hitched  hishooea  on  his  own  premises,  and  they  became  frightened, 
broke  the  fastening,  and  ran  into  and  along  the  highway,  and  were 
injured.  No  question  of  d^endant's  negligence  was  even  sug- 
gested. 

In  the  case  at  bar  it  must  be  borne  in  mind  that  the  declivity 
down  which  the  horses  ran  was  impassable  for  "  man  or  beast,"  un- 
less it  ean  be  said  to  have  been  passable  for  the  former  by  the  stair- 
way. It  is  therefore  dear  that  if  the  plaintiff  had  driven  down  the 
declivity  he  would  not  have  exercised  ordinary  care.  This  cannot 
be  said  as  to  the  bridge  in  Mandersckild  v.  CUy  of  Dtdnique,  25 
Iowa»  108,  and  &  c,  29  id.  73 ;  &  c,  4  Am.  Bep.  196.  There  is 
nothing  tending  to  show  that  the  bridge  was  impassable,  and  that 
the  plaintiff  in  the  case  just  cited  would  have  been  negligent  if  he 
had  made  the  attempt  and  drove  over  it. 

In  Kmnady  v.  Mayor,  73  N.  Y.  365,  s.  c,  29  Am.  Bep.  169 ; 
the  complaint  stated  *^  that  while  the  plaintiff  was  backing  his  cart 
for  the  purpose  of  loading  the  same  with  brick,  his  horse  suddenly 
became  unmanageable  and  backed  off  the  dock  into  the  East  river 
and  was  lost."  The  negligence  of  the  defendant  consisted  in  fail- 
ing to  have  a  ^'  string  piece  on  the  dock. "  It  was  held  there  could 
be  a  recovery,  ^'  although  the  horse  was  not  at  the  moment  obedient 
to  the  will  oi  the  owner."  The  court  distinguished  the  case  from 
one  where  the  hoise  had  escaped  from  the  control  of  the  owner. 
Bo  here  we  are  not  called  on  to  determine  what  the  rule  would  be 
where  a  horse  became  frightened  while  being  driven  along  a  street. 
In  such  case  it  may  be  safely  assumed  that  the  question  to  be  deter- 
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mined  would  largely  depend  on  the  care  the  person  injured  was  using 
at  the  time  the  accident  ocooned*  Dam9  v.  InhabUarUs  of  Dudley ^ 
4  Allen,  557.  In  Brown  y.  Glasgow,  57  Mo.  156,  it  is  said  a  city  is 
not  bound  to''  provide  thoroughfares  of  such  ample  dimensions,  and 
such  matchless  grade,  that  accidents  from  runaway  teams  would  be 
absolute  impossibilitieB." 

Judgment  reversed. 
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Reynolds  v.  Fleming. 

(80Kaiis.l08.) 

Judgment  —  unauihoriud  appearance  of  aUotn^. 

A  domestic  judgment  entered  upon  tlie  unaothoriied  appeftranoe  of  an  attor- 
ney is  Toid. 

ACTION  on  notes.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Keller  <£  Oeierholdy  for  plaintiff  in  error. 

Broderick  dk  Rafter  and  Hayd&n  £  Hayden,  for  defendant  in  error, 

HoBTON,  0.  J.  The  evidence  introduced  upon  the  hearing  of 
the  motion  of  Robert  M.  Reynolds  to  set  aside  and  vacate  the  judg- 
ment rendered  against  him  on  the  12th  of  June,  1882,  material  for 
our  consideration,  is  in  brief,  that  John  S«  Hopkins,  an  attorney 
at  law,  in  a  conversation  with  Case  Broderick,  one  of  the  attorneys 
of  W,  J.  Fleming,  about  the  time  the  action  of  Fleming  against 
Reynolds  was  commenced,  said  to  Broderick,  to  save  the  expense  of 
publication  he  thought  that  Robert  M.  Reynolds  would  enter  an 
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appearance  ;  that  Hopkins  filed  an  answer  in  the  case  for  W.  IL  0. 
Reynolds,  and  on  December  17,  1880,  filed  another  answer  and 
signed  himself  as  attorney  for  R.  M.  Reynolds ;  that  he  filed  the 
answer  for  W.  M.  C.  Reynolds,  becanse  the  latter  requested  him  to 
attend  to  the  matter  for  him ;  that  W.  M«  0.  Reynolds  told  him  to 
stop  proceedings  against  his  brother,  but  at  the  same  time  said  he 
was  not  the  agent  for  his  brother  and  had  no  authority  to  contract 
for  him ;  that  after  he  filed  the  answer  to  which  he  attached  his 
name  as  attorney  for  R  M.  Reynolds,  he  sent  a  copy  of  it  to  R.  M. 
Reynolds  at  Washington,  D.  C,  but  Rcjmolds  neyer  returned  this 
copy ;  instead  thereof  he  sent  Hopkins  a  letter,  in  which  he  in- 
formed him  he  had  not  authorized  his  brother  to  act  for  him,  and 
that  he  refused  to  have  any  thing  to  do  in  the  matter ;  that  after 
Hopkins  received  this  letter  from  Robert  M.  Reynolds,  which  was 
shortly  after  sending  him  a  copy  of  the  answer,  and  before  the  trial, 
he  told  Broderick  he  had  nothing  further  to  do  with  the  case,  and 
would  not  appear  further  for  Robert  M.  Reynolds.  Hopkins  also 
testified  that  he  said  to  Broderick  before  the  trial,  ''  He  had  better 
proceed  to  get  service  by  publication."  Broderick  testified  that 
^  Hopkins  told  him  the  reason  he  had  nothing  further  to  do  with 
the  case  was  on  account  of  fees,  and  he  did  not  recollect  that 
Hopkins  said  to  him  any  thing  about  publication  subsequent  to  the 
filing  of  the  answer." 

W.  M.  C.  Reynolds  testified  that  he  advised  his  brother  Robert 
M.  Reynolds  of  the  commencement  of  the  suit,  soon  after  it  was 
b^un.  Robert  H.  Reynolds  testified  that  he  owned  the  real  estate 
decreed  to  be  sold  to  satisfy  the  judgment  rendered  on  said  June 
12th,  and  that  he  resided  at  Washington,  D.  C. ;  had  lived  there 
for  four  years,  but  was  in  Kansas  some  time  in  1879  ;  that  he  never 
employed  W.  M.  G.  Reynolds,  his  brother,  to  act  as  his  agent  in 
getting  legal  advice  or  counsel,  or  to  em])loy  an  attorney  in  the 
action  of  W.  J.  Fleming  against  himself ;  that  he  never  filed  an 
answer  in  the  case,  or  authorized  any  one  to  make  answer  for  him  ; 
that  he  utterly  refused  to  make  answer  to  the  proceeding,  and  that 
the  answer  filed  by  Hopkins  was  done  so  without  his  authority,  or 
knowledge,  or  consent;  that  when  he  received  a  letter  from 
Hopkins  inclosing  a  paper  to  be  signed  as  an  answer  in  the  case,  he 
promptly  replied  by  saying  he  utterly  refused  to  become  a  party  to 
the  proceedings,  and  refused  to  sign  or  return  the  paper  ;  that  he 
then  notified  Hopkins  he  could  not  recognize  him  as  his  attorney 
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Judgment  —  unautAarized  appearance  of  atiame^, 

A  domeetic  judgment  entered  upon  the  unaathoriied  appearanoe  of  an  attor- 

nej  is  Toid. 

ACTION  on  notes.     The  opinion  states  the  case.     The  plaintifE 
had  judgment  below. 

Keller  <&  Oeterhold,  for  plaintiff  in  error. 

Broderich  <6  Rafter  and  Hay  den  £  Hayden^  for  defendant  in  error. 

HoBTON,  C.  J.  The  evidence  introduced  upon  the  hearing  of 
the  motion  of  Robert  M.  Reynolds  to  set  aside  and  vacate  the  judg- 
ment rendered  against  him  on  the  12th  of  June,  1882,  material  for 
our  consideration^  is  in  brief,  that  John  S.  Hopkins,  an  attorney 
at  law,  in  a  conversation  with  Case  Broderick,  one  of  the  attorneys 
of  W.  J.  Fleming,  about  the  time  the  action  of  Fleming  against 
Reynolds  was  commenced,  said  to  Broderick,  to  save  the  expense  of 
publication  he  thought  that  Robert  M.  Reynolds  would  enter  an 
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appearance  ;  that  Hopkins  filed  an  answer  in  the  case  for  W.  M«  G. 
Reynolds,  and  on  December  17,  1880,  filed  another  answer  and 
signed  himself  as  attorney  for  R.  M.  Reynolds ;  that  he  filed  the 
answer  for  W.  M.  C.  Reynolds,  becanse  the  latter  requested  him  to 
attend  to  the  matter  for  him ;  that  W.  M.  0.  Reynolds  told  him  to 
stop  proceedings  against  his  brother,  but  at  the  same  time  said  he 
was  not  the  agent  for  his  brother  and  had  no  authority  to  contract 
for  him ;  that  after  he  filed  the  answer  to  which  he  attached  his 
name  as  attorney  for  R  M.  Reynolds,  he  sent  a  copy  of  it  to  R.  M. 
Reynolds  at  Washington,  D.  C,  but  Reynolds  neyer  returned  this 
copy ;  instead  thereof  he  sent  Hopkins  a  letter,  in  which  he  in- 
formed him  he  had  not  authorized  his  brother  to  act  for  him,  and 
that  he  refused  to  have  any  thing  to  do  in  the  matter ;  that  after 
Hopkins  receiyed  this  letter  from  Robert  M.  Reynolds,  which  was 
shortly  after  sending  him  a  copy  of  the  answer,  and  before  the  trial, 
he  told  Broderick  he  had  nothing  further  to  do  with  the  case,  and 
would  not  appear  further  for  Robert  M.  Reynolds.  Hopkins  also 
testified  that  he  said  to  Broderick  before  the  trial,  **  He  had  better 
proceed  to  get  service  by  publication."  Broderick  testified  that 
**  Hopkins  told  him  the  reason  he  had  nothing  further  to  do  with 
the  case  was  on  account  of  fees,  and  he  did  not  recollect  that 
Hopkins  said  to  him  any  thing  about  publication  subsequent  to  the 
filing  of  the  answer.'' 

W.  M.  C.  Reynolds  testified  that  he  advised  his  brother  Robert 
M.  Reynolds  of  the  commencement  of  the  suit,  soon  after  it  was 
began.  Robert  M.  Reynolds  testified  that  he  owned  the  real  estate 
decreed  to  be  sold  to  satisfy  the  judgment  rendered  on  said  June 
12th,  and  that  he  resided  at  Washington,  D.  C. ;  had  lived  there 
for  four  years,  but  was  in  Kansas  some  time  in  1879  ;  that  he  never 
employed  W.  M.  C.  Reynolds,  his  brother^  to  act  as  his  agent  in 
getting  legal  advice  or  counsel,  or  to  employ  an  attorney  in  the 
action  of  W.  J.  Fleming  against  himself ;  that  he  never  filed  an 
answer  in  the  case,  or  authorized  any  one  to  make  answer  for  him  ; 
that  he  utterly  refused  to  make  answer  to  the  proceeding,  and  that 
the  answer  filed  by  Hopkins  was  done  so  without  his  authority,  or 
knowledge,  or  consent ;  that  when  he  received  a  letter  from 
Hopkins  inclosing  a  paper  to  be  signed  as  an  answer  in  the  case,  he 
promptly  replied  by  saying  ho  utterly  refused  to  become  a  party  to 
the  proceedings,  and  refused  to  sign  or  return  the  paper  ;  that  he 
then  notified  Hopkins  ho  could  not  recognize  him  ns  his  attorney 
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Judgment  —  unaulhoriMd  appearance  of  aUome^, 

A  domestic  judgment  entered  upon  the  unauthorised  appearmnoe  of  an  attor- 
ney is  void. 

ACTION  on  notes.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Keller  £  Oeterholdy  for  plaintiff  in  error. 

Broderick  A  Rafter  and  Haydmi  it  Hayden^  for  defendant  in  error, 

HoBTON,  C.  J.  The  evidence  introduced  upon  the  hearing  of 
the  motion  of  Robert  M.  Reynolds  to  set  aside  and  vacate  the  judg- 
ment rendered  against  him  on  the  12th  of  June,  1882,  material  for 
our  consideration,  is  in  brief,  that  John  S.  Hopkins,  an  attorney 
at  law,  in  a  conversation  with  Case  Broderick,  one  of  the  attorneys 
of  W.  J.  Fleming,  about  the  time  the  action  of  Fleming  against 
Reynolds  was  commenced,  said  to  Broderick,  to  save  the  expense  of 
publication  he  thought  that  Robert  M.  Reynolds  would  enter  an 
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appearance  ;  that  Hopkins  filed  an  answer  in  fche  case  for  W.  IL  C. 
Reynolds,  and  on  December  17,  1880,  filed  another  answer  and 
signed  himself  as  attorney  for  R.  M.  Rejmolds ;  that;  he  filed  the 
answer  for  W.  M.  G.  Reynolds,  because  the  latter  requested  him  to 
attend  to  the  matter  for  him ;  that  W.  M.  C.  Reynolds  told  him  to 
stop  proceedings  against  his  brother,  but  at  the  same  time  said  he 
was  not  the  agent  for  his  brother  and  had  no  authority  to  contract 
for  him ;  that  after  he  filed  the  answer  to  which  he  attached  his 
name  as  attorney  for  R  M.  Reynolds,  he  sent  a  copy  of  it  to  R.  M. 
Reynolds  at  Washington,  D.  C,  but  Reynolds  never  returned  this 
copy ;  instead  thereof  he  sent  Hopkins  a  letter,  in  which  he  in- 
formed him  he  had  not  authorized  his  brother  to  act  for  him,  and 
that  he  refused  to  have  any  thing  to  do  in  the  matter  ;  that  after 
Hopkins  receiyed  this  letter  from  Robert  M.  Reynolds,  which  was 
shortly  after  sending  him  a  copy  of  the  answer,  and  before  the  trial, 
he  told  Broderick  he  had  nothing  further  to  do  with  the  case,  and 
would  not  appear  further  for  Robert  M.  Reynolds.  Hopkins  also 
testified  that  he  said  to  Broderick  before  the  trial,  **  He  had  better 
proceed  to  get  service  by  publication.''  Broderick  testified  that 
**  Hopkins  told  him  the  reason  he  had  nothing  further  to  do  with 
the  case  was  on  account  of  fees,  and  he  did  not  recollect  that 
Hopkins  said  to  him  any  thing  about  publication  subsequent  to  the 
filing  of  the  answer.'' 

W.  M.  G.  Reynolds  testified  that  he  advised  his  brother  Robert 
M.  Reynolds  of  the  commencement  of  the  suit,  soon  after  it  was 
b^pin.  Robert  M.  Reynolds  testified  that  he  owned  the  real  estate 
decreed  to  be  sold  to  satisfy  the  judgment  rendered  on  said  June 
12th,  and  that  he  resided  at  Washington,  D.  C. ;  had  lived  there 
for  four  years,  but  was  in  Kansas  some  time  in  1879  ;  that  he  never 
employed  W.  M.  G.  Reynolds,  his  brother,  to  act  as  his  agent  in 
getting  legal  advice  or  counsel,  or  to  employ  an  attorney  in  the 
action  of  W.  J.  Fleming  against  himself ;  that  he  never  filed  an 
answer  in  the  case,  or  authorized  any  one  to  make  answer  for  him  ; 
that  he  utterly  refused  to  make  answer  to  the  proceeding,  and  that 
the  answer  filed  by  Hopkins  was  done  so  without  his  authority,  or 
knowledge,  or  consent ;  that  when  he  received  a  letter  from 
Hopkins  inclosing  a  paper  to  be  signed  as  an  answer  in  the  case,  he 
promptly  replied  by  saying  ho  utterly  refused  to  become  a  party  to 
the  proceedings,  and  refused  to  sign  or  return  the  paper  ;  that  he 
tlien  notified  Hopkins  ho  could  not  recognize  him  as  his  attorney 
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Judgment  —  unaulhoriMil  appearance  of  aUemei^, 

A  domestic  judgment  entered  upon  the  unaathorised  appeannoe  of  an  attor- 
ney is  void. 

ACTION  on  notes.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Keller  £  OelerJiold,  for  plaintiff  in  error. 

Broderich  A  Rafter  and  Haydeti  d  Hayden,  for  defendant  in  error« 

HoBTON^  C.  J.  The  evidence  introduced  upon  the  hearing  of 
the  motion  of  Robert  M.  Reynolds  to  set  aside  and  vacate  the  judg- 
ment rendered  against  him  on  the  12th  of  June^  1882,  material  for 
our  consideration,  is  in  brief,  that  John  S.  Hopkins,  an  attorney 
at  law,  in  a  conversation  with  Case  Brodcrick,  one  of  the  attorneys 
of  W.  J.  Fleming,  about  the  time  the  action  of  Fleming  against 
Reynolds  was  commenced,  said  to  Broderick,  to  save  the  expense  of 
publication  he  thought  that  Robert  M.  Reynolds  would  enter  an 
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appearance  ;  that  Hopkiius  filed  an  answer  in  fche  case  for  W.  IL  C. 
Seynolds,  and  on  December  17,  1880,  filed  another  answer  and 
signed  himself  as  attorney  for  B.  M.  Reynolds ;  that  he  filed  the 
answer  for  W.  M.  G.  Reynolds^  because  tiie  latter  requested  him  to 
attend  to  the  matter  for  him  ;  that  W.  M.  C.  Reynolds  told  him  to 
stop  proceedings  against  his  brother,  bat  at  the  same  time  said  he 
was  not  the  agent  for  his  brother  and  had  no  authority  to  contract 
for  him ;  that  after  he  filed  the  answer  to  which  he  attached  his 
name  as  attorney  for  R  M.  Reynolds,  he  sent  a  copy  of  it  to  R  M. 
Reynolds  at  Washington,  D.  C,  but  Reynolds  never  returned  this 
copy ;  instead  thereof  he  sent  Hopkins  a  letter,  in  which  he  in- 
formed him  he  had  not  authorized  his  brother  to  act  for  him,  and 
that  he  refused  to  have  any  thing  to  do  in  the  matter ;  that  after 
Hopkins  received  this  letter  from  Robert  M.  Reynolds,  which  wss 
shortly  after  sending  him  a  copy  of  the  answer,  and  before  the  trial, 
he  told  Broderick  he  had  nothing  further  to  do  with  the  case,  and 
would  not  appear  further  for  Robert  M.  Reynolds.  Hopkins  also 
testified  that  he  said  to  Broderick  before  the  trial,  **  He  had  better 
proceed  to  get  service  by  publication."  Broderick  testified  that 
**  Hopkins  told  him  the  reason  he  had  nothing  further  to  do  with 
the  case  was  on  account  of  fees,  and  he  did  not  recollect  that 
Hopkins  said  to  him  any  thing  about  publication  subsequent  to  the 
filing  of  the  answer." 

W.  M.  G.  Beynolds  testified  that  he  advised  his  brother  Bobert 
M.  Beynolds  of  the  commencement  of  the  suit,  soon  after  it  was 
b^an.  Bobert  M.  Beynolds  testified  that  he  owned  the  real  estate 
decreed  to  be  sold  to  satisfy  the  judgment  rendered  on  said  June 
12th,  and  that  he  resided  at  Washington,  D.  C. ;  had  lived  there 
for  four  years,  but  was  in  Kansas  some  time  in  1879  ;  that  he  never 
employed  W.  M.  G.  Beynolds,  his  brother,  to  act  as  his  agent  in 
getting  legal  advice  or  counsel,  or  to  employ  an  attorney  in  the 
action  of  W.  J.  Fleming  against  himself ;  that  he  never  filed  an 
answer  in  the  case,  or  authorized  any  one  to  make  answer  for  him  ; 
that  he  utterly  refused  to  make  answer  to  tlie  proceeding,  and  that 
the  answer  filed  by  Hopkins  was  done  so  without  his  authority,  or 
knowledge,  or  consent;  that  when  he  received  a  letter  from 
Hopkins  inclosing  a  paper  to  be  signed  as  an  answer  in  the  case,  he 
promptly  replied  by  saying  ho  utterly  refused  to  become  a  party  to 
the  proceedings,  and  refused  to  sign  or  return  the  paper  ;  that  he 
then  notified  Hopkins  ho  could  not  recognize  him  as  Iiis  attorney 
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in  the  case,  and  amoe  that  time  he  has  never  written  to  him  or 
^oken  to  him  about  the  matter ;  that  Hopkins  has  not  presented 
his  bill  for  alleged  legal  aerrioes,  and  that  he  had  not  paid  him  in 
any  way  whatever ;  that  he  was  never  notified  by  Hopkins  that  he 
had  filed  any  paper  in  the  jMm^eeding  as  his  agent  or  attorney^  and 
at  no  time  did  Hopkins  apprise  him  of  his  appearing  for  him,  and 
that  he  did  not  understand  an  answer  was  filed  in  the  ease  until 
iqiprised  of  it  by  Keller  &  Ostwhold^  attorneys  at  law^  subsequent 
to  the  rendition  of  the  judgment ;  that  the  first  notice  he  had  of 
the  judgment  against  himself  was  the  notice  in  a  newspaper  sent 
him  by  some  person  unknown,  that  the  land  was  to  be  sold  by  the 
sherifi  of  Jackson  county ;  that  subsequently  he  received  a  copy  of 
alike  notice  from  his  brother.  The  evidence  of  Bobert  M.  Bejmolds 
was  introduced  by  deposition,  and  the  statements  therein  contained, 
thiit  the  voluntary  appearance  by  Hopkins  in  the  action  for  said 
Beynolds  was  unauthorised,  and  that  he  had  no  knowledge  of  the 
filing  of  the  answer  in  his  behalf  prior  to  the  rendition  of  the 
judgment,  were  uncontradicted. 

Applying  the  law,  as  we  understand  it,  to  the  &cts  established 
upon  the  hearing  of  the  motion,  the  court  below  should  have  sus- 
tained the  motion  and  vacated  the  judgment.  In  this  State  it  is 
keld  that  a  judgment  rendered  without  jurisdiction  is  void  ;  that  a 
personal  judgment  rendered  without  notice  to  the  defendant  is 
rendered  without  jurisdiction,  and  is  consequently  void ;  that  a 
judgment  void  for  want  of  notice  may  be  set  aside,  on  a  motion 
made  therefor  by  the  defendant ;  and  that  this  may  be  done  in 
where  it  requires  extrinsic  evidence  to  show  the  judgment 
rendered  without  notice  and  without  jurisdiction.  Civil  Code, 
§  575  ;  Butcher  v.  Bank,  2  Eans.  70 ;  E.  P.  R.  Co.  v.  Stred&r,  8 
id.  133 ;  Farman  v.  Cartevy  9  id.  674  ;  Hanson  v.  Wohait,  19  id. 
207 ;  Madin  v.  Orayy  id.  458 ;  8.  c,  27  Am.  Rep.  149. 

The  authority  of  an  attorney  to  appear  for  the  party  whom  he 
professes  to  represent,  is  presumed  until  the  contrary  is  shown ; 
and  it  devolves  upon  the  party  impeaching  the  authority  to  skofw 
by  positive  proof  that  it  is  invalid.  In  some  of  the  States,  and  in 
many  of  the  early  decisions,  it  is  held  that  the  appearance  of  an  at- 
torney for  a  defendant,  even  without  authority,  is  deemed  sufficient 
to  give  the  court  jurisdiction  over  his  persan ;  and  upon  such  ap* 
pearanee,  the  court  will  proceed  to  judgment,  and  leave  the  defend- 
ant to  his  remedy  against  the   attorney,  unless  the  attorney  is 
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iBfldbrani,  or  Bffp&un  vnder  mapieious  circomstuioeBy  or  ihrongh 
tke  prociurenient  of  the  pfanntiflL  But  tho  better  sathAiitiea  up- 
hold the  doctrine  tluit  anj  judgment  rendered  withont  jnrisdio^ 
tam,  when  aasailed  directlj  may  be  impeached,  and  that  in  doing 
aa^  any  thing  oontained  in  the  record  purporting  to  give  or  prore 
jxrisdietion,  as  the  appearance  of  an  attorney,  may  be  contradicted 
bgr  any  eridenee,  extrinsic  as  well  as  intrinsic,  and  may  be  shown  to 
ba  ontnie  and  ^ke.    Jfaaim  t.  Gray,  supra. 

In  this  case  the  appearance  of  an  attorney  was  impeached  by  a 
motion  in  the  coort  rendering  the  judgment,  and  the  motion  is  in 
the  nature  of  a  direct  proceeding  attacking  it.  If  the  attorney 
Hopkins  appeared  for  S.  M.  Beynolds  without  his  knowledge  'or 
authority,  express  or  implied,  he  ought  not  to  be  bound  by  the  act, 
if  never  ratified^  and  ppomptly  disarowed.  As  Bobert  M.  Rey- 
nolds was  never  served  by  summons  or  by  pablicat]on»  the  court 
had  no  jurisdiction  of  his  person,  unless  jurisdiction  was  given  by 
the  appearance  of  the  attorney ;  and  if  the  appearance  of  tho  attor- 
ney was  unauthorized,  the  judgment  obtained  thereon,  within  the 
latter  decision,  is  void.  Dillok,  J.,  speaking  for  the  court  in 
Harshey  v.  Blackmarr,  20  Iowa,  161,  said  :  ''  Certain  it  is  how- 
ever that  the  party  is  entitled  to  rdief  when  an  unjust  judgment, 
though  a  domestic  one,  has  been  rendered  against  him  by  fraud  or 
collusion,  or  by  the  appearance  of  an  unauthorized  attorney,  if  the 
party  meka  the  relief  by  appeal  or  motion  promptly,  and  has  been 
guilty  of  no  laches.'' 

In  Shelion  v.  TKfin,  47  II.  S.  163  (6  How.  163),  it  was  decided 
''Where  a  citizen  of  Virginia  sued  in  the  Circuit  Court  of  Louis- 
iaaa  two  persans  jointly,  one  of  whom  was  a  eitiaen  of  Louisiana 
and  the  other  of  Missouri,  and  an  attorney  appeared  for  both  de- 
fendants, the  citizen  of  Missouri  was  nt  liberty  to  show  that  the 
appearance  for  him  was  unautiiorized.  If  he  showed  this,  he  was 
not  bound  by  the  proceedings  of  the  court,  whose  judgment,  as  to 
him,  was  a  nullity.'' 

In  Critd^M  v.  PwrUr,  3  Ohio,  518,  it  was  held  ''  That  when 
an  attorney  appears  for  a  party  in  a  suit  in  court  without  authority, 
the  party  is  not  concluded  by  his  acts,  but  may  be  relieved  against 
tbem."  And  in  the  opinion  supporting  this  declaration  of  law,  it 
was  said  by  Shekmak,  J. :  ''  The  mischief  that  might  follow  from; 
holding  that  the  acts  of  the  unauthorized  attorney  are  condusir^ 
upon  the  person  for  whom  he  appears,  would  induce  the  court  to 
YouXLVI  — 12 
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hesitate  long  before  it  would  estAbUah  suck  a  rule.  It  would  in 
flome  degree  subject  the  property  of  eveiy  individual  in  the  oomma- 
nity  to  tiie  mistakes  or  malice  of  a  particular  class  of  men.'' 

See  for  authorities  of  like  tenor,  Lawrmie$  y.  Jarvis,  32  lU.  804; 
AmM  Y.  WM,  1  Dill.  362;  Price  r.  Ward,  1  Dutch.  225;  Panwy- 
wU  Y.  fbaie,  27  Ohio  St  600;  s.  c,  22  Am.  Rep.  340;  Dobbin  t. 
Dupree,  39  Oa.  394;  Iftby  y.  PraU,  23  Ind.  623.  See  also  Weih- 
erby  r.  We^herby,  20  Wis.  526 ;  Fsrffu$an  y.  Crawford,  70  N.  T. 
253 ;  8.  c,  26  Am.  Sep.  539;  Clark  y.  LMU,  41  Iowa, 497 ;  Matiin 
Y.  Chray,  stipra. 

[Minor  matter  omitted.] 

The  ruling  and  judgment  of  the  District  Court  will  be  reversed, 
and  the  cause  remanded. 

Judgment  rovorsed  and  cause  remanded. 

All  the  justices  concurring. 


Pkaic  v.  Ellioott. 

(aOKaiia.]0e.) 
Ageneg  —  bank  —  truH, 

A  bank  reoelYed  money  from  the  maker  of  a  note,  originally  g^Ten  to  the  bank, 
before  it  was  dae,  to  pay  it  to  the  holder  and  retam  the  note,  but  appro- 
priated  the  money  and  failed  to  pay  the  note.  HM,  that  the  maker  oonld 
reclaim  the  money  from  the  hank's  assignee  in  tmst  for  creditors. 

f  IIHE  head-note  and  opinion  show  the  case.     The  defendant  had 
X     judgment  below. 

Oreen  &  Hessifi,  for  plaintiff  in  error. 

Spihnan  A  Broiori,  for  defendant  in  error. 

HoRTON,  0.  J.  The  question  in  this  case  is,  whether  a  trust  in 
favor  of  tlie  plaintiff  is  impressed  upon  the  $782.50  delivered  to 
the  cashier  of  the  Riley  County  Bank  on  November  22,  1881,  for 
the  purpose  of  paying  the  note  of  plaintiff  executed  to  the  bank, 
but  at  tliat  time  owned  and  held  by  the  Harrison  National  Bank 
of  Cadiz,  in  Ohio.  AVhen  the  bank  through  its  cashier  accepted 
the  $782.50,  it  was  not  paid  by  the  plaintiff  as  a  deposit,  nor  ac- 
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cepted  by  the  latter  as  a  deposit,  nor  was  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  plainti£F  created  by  the  transac- 
tion. On  the  other  hand,  as  respects  this  specific  sum,  the  relation 
between  the  plaintiff  and  the  bank  must  be  regarded  as  that  of 
principal  and  agent.  After  the  bank  received  this  sum  to  satisfy 
the  note  of  the  plaintiff,  the  bank  held  the  money  in  a  fiduciary 
capacity ;  if  the  money  was  not  applied  according  to  the  under- 
standing of  the  parties  to  tlie  satisfaction  of  the  note,  it  should 
have  been  returned  to  the  plaintiff.  It  was  not  deposited  to  be 
checked  out  or  to  be  loaned,  or  otherwise  used  by  the  bank  ;  in 
law  the  bank  held  it  as  a  trust  fund,  and  not  as  the  assets  of  the 
bank.  The  defendant,  as  assignee  of  the  bank,  succeeds  to  all  the 
rights  of  the  bank,  bat  as  such  assignee  he  has  no  lawful  authority 
to  retain  a  tnist  fund  in  his  hands  belonging  to  the  plaintiff,  and 
which  the  bank  at  the  time  of  receiving  the  same  promised  and 
agreed  to  apply  in  payment  of  plaintiff's  note.  As  the  money  was 
a  trust  fund,  and  never  belonged  to  the  bank,  its  creditors  will  not 
be  injured  if  it  is  turned  over  by  the  assignee  to  its  owner.  Even 
if  the  trust  fund  has  been  mixed  with  other  funds  of  the  bank, 
this  cannot  prevent  the  plaintiff  from  following  and  reclaiming  the 
fund ;  because  if  a  trust  fund  is  mixed  with  other  funds,  tbe 
person  equitably  entitled  thereto  may  follow  it,  and  has  a  charge 
on  the  whole  fund  for  the  amount  due.  Frith  v.  Cariland,  2  Hem. 
&  31.  417,  420. 

Counsel  suggest  **  if  there  was  a  trust  created,  there  must  have 
been  a  cestui  que  trust,  and  that  if  any  one  is  entitled  to  follow  and 
leclaim  the  money,  it  must  be  the  owner  and  holder  of  the  note  of 
plaintiff."  It  does  not  make  any  difference  that  instead  of  trustee 
and  cestui  que  trust ,  the  case  is  one  of  fiduciary  relationship.  If  a 
wrong  arises  out  of  such  relationship,  the  same  remedy  exists 
against  the  wrong-doer  on  behalf  of  the  principal,  as  exists  against 
a  trustee  on  behalf  of  the  cestui  que  trust.  Wherever  a  fiduciary 
relationship  exists,  and  money  coming  from  the  trust  lies  in  the 
hands  of  the  person  standing  in  that  relationship,  it  can  be  followed 
by  the  principal  and  separated  from  any  money  of  the  wrong-doer. 
In  re  West  of  England  A  South  Wales  District  Bank,  Ex  parte 
Dale,  11  Ch.  D.  772;  Knatchbatty.  Hallett,  13  id.  696. 

Counsel  further  suggest  that  the  transaction  between  the  plaint- 
iff and  the  cashier  of  the  bank  was  outside  of  the  legitimate  busi- 
ness of  the  bank,  and  if  any  trust  was  created  it  was  with  the 


93  KANSAS, 


School  DiilEiai  t.  MeCoy. 


cashier  and  not  with  the  bank.  Not  so.  The  cashier  was  an  offi* 
cer  of  the  bank,  and  the  petition  charges  that  the  fund  deliyercd 
to  him  was  credited  to  the  cash  account  of  the  bank  and  held  and 
appropriated  by  the  bank  to  its  own  use.  The  knowledge  of  the 
cashier  nnder  these  circnmstances  is  imputable  to  the  bank,  and 
the  bank  must  be  held  as  haying  notice  that  the  money  was  re- 
ceived as  a  trust  fnnd.  The  relation  between  the  plaintiff  imd  the 
bank  as  respects  the  money  delivered  to  the  cashier  being  that  of 
principal  and  agent,  the  plaintiff  has  the  right  to  follow  and  reclaim 
it  from  the  assignee.  As  the  bank  in  law  held  the  money  as  a  trust 
fund,  as  the  agent  of  the  plaintiff,  its  assignee  holds  it  in  like 
capacity.  If  the  facts  alleged  in  the  petition  are  proved  upon  the 
trial,  the  plaintiff  will  be  entitled  to  a  decree  for  the  amount  of  the 
fund  claimed,  with  interest.  City  of  Si.  Louis  v.  Johnsofiy  5  DilL 
241;  National  Bank  v.  InBuraiuse  Co.,  104  U.  S.  54,  and  cases 
cited  therein. 

The  judgment  of  the  District  Court  must  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  conrt  below  to  overrule  the 
demun*er  filed  to  the  petition. 

Judgment  reversed  and  cause  remanded, 

AH  the  justices  concurring. 


School  District  ¥•  MoOot. 

(30  Kaos.  SOBb) 
Behodl — abjudication  of  board  diimierinff  tsa/ther^ 

Under  a  statute  authorising  the  district  school  board,  in  eonjunctton  with  the 
eountj  superintendent,  to  dismiss  any  teacher  for  ineoaipeten^,  craelty, 
negligence  or  immoralitj,  these  offioers  do  not  oonstltate  a  court,  but  may 
adopt  their  own  procedure. 

ACTION  for  wages.    The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 

/.  27.  Me  Clever  ty  and  /.  ff.  Sattes,  for  plaintiff  in  error. 
A.  A»  Harris  J  for  defendant  in  error. 
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V  AUiirmrB,  J  •  This  was  an  aotioii  brought  in  the  District  Court 
of  Bonrbon  conuty  by  Joseph  McCoy  against  School  District  No  23 
of  that  county,  to  recover  for  wages  claimed  by  him  as  a  school 
teacher  in  such  district  from  January  4>  1881,  up  to  the  time  of  the 
commencement  of  this  action,  on  March  25, 1881,  at  140  per  month. 
The  case  was  tried  before  the  court  and  a  jury,  and  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $115  and  costs.  The  defendant  brings  the  case  to  this 
court  for  review- 
It  appears  from  the  record,  that  on  September  11,  1881,  the 
school  district  employed  McCoy  to  teach  a  school  for  eight  months 
in  that  district,  for  140  per  month.  He  taught  the  school  from 
September  13,  1880,  up  to  January  4, 1881,  when  ho  was  discharged 
by  the  district  board,  in  conjunction  with  the  county  superintend* 
ent  of  public  instruction,  for  incompetency.  Previous  to  this  dis- 
charge, the  district  board  requested  the  county  superinteudent  to 
act  in  conjunction  with  it  in  an  investigation  of  the  charge  of  in- 
competency on  the  part  of  McCoy ;  and  McCoy  was  notified  of  such 
proiK)8ed  investigation,  and  at  his  request  the  investigation  was  ad- 
journed a  few  days,  and  set  for  January  4,  1881.  On  that  day  the 
school  district  board,  in  conjunction  with  the  county  superin- 
tendent, met  at  the  district  school  house  for  the  purpose  of  investi- 
gating the  charge.  McCoy  and  his  attorney  appeared,  as  did  also 
a  largo  proportion  of  the  people  of  the  district,  including  the  school 
children.  An  investigation  was  had,  but  not  upon  written  charges 
nor  evidence  under  oath,  but  upon  oral  testimony  not  under  oath. 
The  district  board  and  county  superintendent  decided  to  dischai*ge 
McCoy,  and  did  discliarge  him ;  but  no  record  of  the  discharge  nor 
of  any  of  the  proceedings  was  kept  or  made.  The  board  however 
at  the  time  paid  McCoy  in  full  for  his  services  up  to  that  time,  and 
made  an  entry  of  such  payment  on  its  records. 
[Minor  matter  omitted.] 

Is  it  necessary,  under  our  law,  before  a  school  district  teacher  can 
be  dismissed  for  incompetency  or  for  any  other  of  the  causes  men- 
tioned in  section  24,  article  4  of  the  school  law  of  1876  {^  5156  of 
the  Comp.  Laws  of  1879),  that  charges  must  be  preferred  in  writing, 
notice  in  the  nature  of  summons  served  on  the  teacher,  and  a 
formal  trial  had,  as  of  a  criminal  in  court  upon  sworn  testimony  ?— 
or  is  it  only  necessary  that  the  fact  shall  exist  in  order  to  warrant 
such  dismissal  P    Or  in  other  words,  if  the  school  board,  acting  in 
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conjunction  with  the  county  superintendent,  should  dismiss  a  school 
teacher  for  incompetency  without  any  formal  trial,  and  afterward  if 
the  school  board  should  be  sued  by  the  school  teacher  for  compensa- 
tion for  the  remainder  of  the  time  for  which  he  was  engaged,  and 
during  which  he  was  prevented  by  the  school  board,  acting  in  con- 
junction with  the  county  superintendent,  from  teaching,  may  not 
the  school  board  rely  upon  the  fact  of  the  school  teacher's  incom- 
petency, provided  ho  is  in  fact  incompetent,  as  a  complete  defense 
to  such  action  ?  —  or  must  the  school  board  in  all  cases  pay  the 
school  teacher  for  the  full  amount  of  the  teacher's  time  for  which 
he  was  engaged,  unless  there  has  been  a  formal  trial  as  to  his  in- 
competency, and  a  dismissal  on  such  formal  trial  ? 

We  shall  now  proceed  to  consider  the  third  question  above  men- 
tioned ;  and  the  decision  of  this  question  depends  upon  the  inter- 
pi-etation  that  may  be  given  to  said  section  24  of  article  4  of  the 
school  laws  of  1876.     That  section  reads  as  follows  : 

'*  Sec.  24.  The  district  board  in  each  district  shall  contract  with 
and  hire  qualified  teachers  for  and  in  the  name  of  the  district, 
which  contract  shall  be  in  writing,  and  shall  specify  the  wages  i>er 
week  or  month  as  agreed  upon  by  the  parties,  and  such  contract 
shall  be  filed  in  the  district  clerk's  office  ;  and  in  conjunction  with 
the  county  superintendent,  may  dismiss  for  incompetency,  cruelty, 
negligence,  or  immorality." 

Under  this  section,  the  District  Court  held  substantially  that  the 
school  board,  acting  in  conjunction  with  the  county  superintendent 
in  dismissing  a  school  teacher  for  incompetency  or  otherwise,  was 
substantially  a  court ;  that  such  court  could  have  no  jurisdiction 
to  hear  and  determine  the  case,  unless  written  charges  in  the  nature 
of  pleadings  were  in  fact  made  and  filed,  and  a  regular  notice  in 
the  nature  of  a  summons  given  to  the  teacher,  and  a  regular  trial 
had  between  the  parties,  as  in  ordinary  actions  in  regular  courts  of 
justice  ;  that  the  testimony  of  the  witnesses  adduced  on  the  trial 
could  be  given  only  under  oath,  duly  administered  by  some  com- 
petent officer  authorized  to  administer  oaths  ;  that  in  order  that  the 
proceedings  should  be  of  any  validity,  or  have  any  force,  a  record 
of  the  same  must  be  kept  and  preserved ;  that  the  fact  that  a  school 
teacher  might  be  actually  incompetent,  and  actually  dismissed  foi 
such  incompetency,  would  be  no  defense  to  an  action  brought  by 
the  school  teacher  against  the  board  for  wages  or  hire  agreed  to  be 
paid  him,  unless  ho  had  been  regularly  dismissed  in  strict  con- 
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f ormity  with  the  interpretation  given  by  the  trial  ooort  to  said  sec- 
tion 24  of  the  school  law  of  1876 ;  and  hence  the  oonrt  in  the 
present  case  excluded  all  eyidenoe  that  tended  to  show  that  the 
plaintiff  in  this  case  was  in  fact  incompetent,  and  also  excluded  ail 
evidence  tending  to  show  the  proceedings  by  the  school  board,  in 
conjunction  with  the  county  superintendent,  in  dismissing  the 
plaintiff  as  a  teacher  for  such  incompetency.  The  court  also  gave 
to  the  jury  the  following  instruction,  to-wit : 

**  The  court  instructs  you,  that  while  it  is  lawful  for  a  school 
board  of  any  school  district,  in  connection  with  the  county  super- 
intendent of  public  instruction,  to  dismiss  a  teacher  for  incom- 
petency, cruelty,  negligence,  or  immorality,  such  board  hfis  not  the 
power,  either  alone  or  in  connection  with  the  county  superintendent, 
to  dismiss  a  qualified  teacher  who  has  been  duly  employed  by  it  for 
any  cause  other  than  those  mentioned  —  incompetency,  cruelty, 
negligence,  or  immorality  —  nor  even  for  any  or  either  of  such 
causes,  unless  a  plain  and  distinct  charge  in  writing  be  made,  set- 
ting forth  the  charge  to  be  inquired  into,  and  that  the  teacher 
have  due  and  sufficient  notice  of  such  charge  and  of  the  time  and 
place  of  hearing ;  and  it  is  essential,  in  every  case  of  lawful  dis- 
missal of  a  teacher,  that  a  record  be  made  of  the  charge,  and  of 
the  hearing,  and  of  the  order  or  decision  made  upon  such  hearing 
by  the  school  board  and  fche  county  superintendent.  It  is  also 
necessary  that  the  testimony  of  witnesses  upon  the  hearing  should 
be  given  under  oath,  duly  administered,  and  by  some  competent 
officer/' 

It  seems  to  us  that  the  District  Court  committed  error.  The 
whole  of  the  statute  with  reference  to  proceedings  for  the  dismissal 
of  school  teachers  is  as  follows  : 

**  The  district  board  in  each  district,  ♦  ♦  ♦  in  conjunction 
with  the  county  superintendent,  may  dismiss  [a  school  teacher]  for 
incompetency,  cruelty,  negligence,  or  immorality.'' 

There  is  no  statute  anywhere  to  be  found  providing,  either  in 
terms  or  by  implication,  that  the  school  district  board  and  the 
county  superintendent  when  acting  together  shall  constitute  a  court. 
There  is  no  provision  defining  who  shall  be  the  presiding  officer  in 
such  cases,  or  whether  there  shall  be  any  presiding  officer  ;  no  pro- 
vision for  a  clerk,  or  sheriff,  or  marshal,  or  constable,  or  any  other 
officer  except  themselves.  There  is  no  provision  for  the  issuing  or 
serriug  of  writs  or  process ;  no  provision   for  the  filing  of  any 
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pleadings ;  no  provision  for  administering  oaths  to  witnesses,  or 
even  for  hearing  the  testimony  of  witnesses  ;  no  provision  for  re- 
ducing the  proceedings  to  writing,  or  for  preserving  any  record  of 
the  same  ;  no  provision  for  Jkeeping  any  records  ;  no  provision  for 
appeal  or  petition  in  error;  nothing,  in  &ct,  in  all  the  statutes,  that 
even  squints  towoi'd  the  idea  that  the  school  district  board,  acting 
in  conjunction  with  the  county  superintendent,  in  the  dismissal  of 
a  school  teacher,  acts  as  a  court.  But  on  the  contrary,  the  statute 
would  seem  to  indicate  that  the  proceeding  is  to  be  a  mere  summary 
proceeding,  and  to  be  carried  on  and  determined  in  the  mode  which 
the  district  board  and  the  county  superintendent  may  for  the  time 
being  cim^ider  the  best,  and  the  most  likely  to  do  justice  and  ])xo- 
mote  the  best  interests  of  the  public.  But  why  should  the  pro- 
ceeding be  held  to  be  an  action  before  a  regular  court  of  justice  ? 
If  it  be  so  lield,  then  of  course  the  defendant  should  have  notice  in 
the  nature  of  a  summons.  He  should  have  time  to  answer,  and 
time  to  procure  his  witnesses ;  and  should  have  the  right  to  ocm- 
tinuances,  if  necessary,  for  the  purpose  of  procuring  his  testimony 
and  preparing  for  triaL  And  after  the  trial,  if  he  should  fe^ 
aggrieved,  or  if  either  party  should  feel  aggrieved,  that  party 
should  have  some  means  of  carrying  the  proceeding  to  another  and 
higher  tribunal  for  further  adjudication ;  for  if  the  decision  of  the 
district  boai-d  and  the  county  superintendent  is  to  bo  considered  s 
judicial  determination,  then  each  party  should  have  ample  time  ami 
ample  opportunity  to  obtain  exact  justice ;  but  often  before  the 
ciisc  could  be  determined  under  such  a  mode  of  procedure,  the 
time  for  which  the  teacher  was  employed  would  expire.  A  teacher 
IS  seldom  employed  for  more  than  eight  or  nine  montiis  —  that  is, 
the  school  year — and  is  often  employed  for  only  three  montlis. 

But  suppose,  for  the  purposes  of  the  argument  in  this  case,  that 
the  district  board,  acting  with  the  county  superintendent,  is  is 
fact  a  court,  and  that  in  the  present  case  the  pi-oceedings  of  such 
court  were  so  irregular  as  to  be  absolutely  void  ;  then  upon  what 
ground  does  the  plaintiff  below  found  his  present  action?  If  the 
proceedings  were  absolutely  void,  he  was  never  dismissed  ;  and  if 
lie  was  never  dismissed,  how  can  he  maintain  this  action?  There 
is  no  evidence  that  the  school  district  ever  in  any  other  manner 
prevented  him  from  teaching  his  school.  The  evidence  simply 
seems  to  show  that  the  school  district  board  and  the  county  super- 
intendent dismissed  the  plaintiff,  and  that  he  then  received  his 
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pay  up  to  that  date  and  quit  the  school.  Now  if  the  dismiasal  was 
void,  a  mere  nnllitj,  as  the  plaintiff  now  claims,  then  of  coone 
there  was  no  sufficient  groand  to  justify  his  abandonment  of  hia 
schooL  A  Toid  judgment  is  the  same  as  no  judgment.  But  sup- 
pose that  the  proceedings  and  the  dismissal  are  not  absolutely  Toid« 
but  only  yoidable,  and  have  some  force  until  set  aside  by  proper 
aathority ;  then  he  has  no  authority  to  treat  them  as  void  in  this 
collatend  proceeding.  He  must  institute  some  direct  proceeding 
to  set  them  aside,  or  to  perpetually  enjoin  their  enforcement,  or  to 
nnlliiy  them  in  some  other  manner ;  but  he  cannot  treat  them  as 
ntterly  Toid  if  they  are  not  utterly  void.  Therefore  it  would  seem 
that  whether  we  consider  the  dismissal  as  valid,  or  void,  or  void- 
able (provided  we  treat  the  dismissal  as  a  judgment  rendered  by 
a  court),  the  plaintiff  cannot  maintain  this  action.  If  they  are 
ntterly  void,  as  before  stated,  then  he  abandoned  his  school  with- 
ont  snfficient  cause.  In  our  opinion  however  the  proceedings  are 
valid ;  and  the  dismissal  is  valid  — but  not  valid  as  a  judicial  de- 
tennination,  but  valid  only  as  a  dismissal  by  an  employer  (acting 
in  conjunction  with  the  county  superintendent)  of  an  employee. 

As  sustaining  the  views  just  enunciated,  that  the  proceedings 
arc  valid,  and  legal,  and  proper,  as  a  dismissal  of  an  employee  by 
an  employer,  and  that  the  jiroceedings  do  not  amount  to  an  adju- 
dication by  a  court  of  justice,  see  the  following  cases :  Holden  v. 
School  District,  38  Vt  529  ;  People  v.  Board  of  Education  of  Notp 
York  Oity,  3  Hun,  177 ;  Kirkpatrick  v.  IndependetU  School  Dis^ 
Met,  53  Iowa,  585 ;  Neville  v.  School  Directors,  36  IlL  71  ;  see 
also  the  cases  of  Eastman  v.  District  Township,  21  Iowa,  590 ; 
Sdwol  District  v.  Colvin,  10  Eans.  283  ;  Armstrong  v.  School 
District,  28  id.  345 ;  also,  Tripp  v.  School  District,  50  Wis.  657. 
The  case  of  People  v.  Board  of  Ediication  of  New  York  City, 
ante,  was  decided  by  Judges  Noah  Davis,  Charles  Daniels,  and 
Abraham  B.  Lawrence,  of  the  Supreme  Court  of  Kew  York,  first 
department,  at  General  Term  ;  and  therefore  it  will  be  seen  that 
although  the  case  was  not  decided  by  a  court  of  last  resort,  yet  it 
waa  decided  by  a  very  able  court  and  is  entitled  to  great  weight. 
It  is  almost  directly  in  point.  We  shall  have  more  to  say  with 
respect  to  the  other  cases  hereafter. 

On  the  other  side  of  this  case,  the  following  cases  are  cited  : 
MorUy  v.  Power,  5  Lea,  691 ;    Murdock  v.  Trustees  of  Phillips 
Academy,  29  Mass.  (12  Pick.)  244. 
Vol.  XLVI— 13 
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Oonnsel  for  defendant  in  error  also  cites  Geiwr  y.  Comm'rs  for 
Tobacco  Inspection^  1  Bay,  354 ;  Singleton  y.  CommWsfor  Tobacco 
Tnspectum,  2  id.  105.  But  these  cases  haye  no  application  to  the 
present  case,  for  they  wei'e  simply  actions  of  tnandamus  to  compel 
the  commissioners  of  tobacco  inspection  to  restore  the  plaintiffs 
respectively  to  the  office  of  inspector  of  tobacco,  from  which  office 
each  had  been  wrongfully  removed,  as  he  alleged ;  and  they  were 
not  actions  brought  by  school  teachers,  mere  employees,  to  recover 
of  their  employers  the  contract  price  for  their  services.  Neither 
has  the  case  of  Murdoch  v.  Phillips  Academy  much  application  to 
the  present  case.  That  was  an  action  brought  by  a  ''  Brown  pro- 
fessor of  sacred  rhetoric  and  ecclesiastical  history,  in  the  theologi- 
cal seminary  in  Phillips  Academy  in  Andover;"  and  the  place 
which  he  claimed  to  fill,  and  from  which  he  was  removed,  was  an 
office  which  he  was  to  hold  from  year  to  year,  at  a  fixed  salary  of 
$1,500 ;  and  he  was  not  a  mere  employee,  as  a  school  teacher  is. 
There  are  also  other  differences  between  that  case  and  the  present 
one.  The  case  of  MorUy  v.  Power,  ante^  comes  the  nearest  being 
applicable  to  the  present  case  of  any  cited  by  counsel  for  defendant 
in  error  ;  but  that  case  probably  has  but  little  application  to  the 
present  case,  for  the  reason  that  it  would  seem  that  in  Tennessee, 
where  the  case  was  decided,  the  place  claimed  by  the  plaintiff  was 
not  that  of  a  mere  employee,  as  the  place  of  an  ordinary  school 
teacher  is,  but  was  also  that  of  an  officer,  being  that  of  principal 
teacher  of  Watkins'  seminary.  The  court,  in  deciding  the  case, 
treated  the  position  which  the  plaintiff  claimed  as  an  office,  and 
decided  the  case  wholly  upon  that  theory.  Now  if  a  school  teacher 
is  not  an  officer,  then  the  foregoing  decisions  cited  by  counsel  for 
defendant  in  error,  plaintiff  below,  can  have  no  application  to  the 
present  case ;  and  as  before  intimated,  we  think  it  is  clear  that  he 
is  not  an  officer,  but  only  an  employee.  See  also  the  case  of  Sear' 
mont  V.  Farwett,  3  Greenl.  450. 

In  the  case  of  People  v.  Board  of  Educaiiony  3  Hun,  179, 
the  court  uses  the  following  language  :  '^  The  teachers  employed 
in  the  public  schools  of  the  city  (of  New  York)  do  not  hold  a  pub- 
lic office.  They  are  simply  employees  of  the  trustees  of  the  schools 
in  whose  service  they  are  engaged."  And  in  the  same  volume,  on 
page  181,  the  court  says:  '^The  delicate  nature  of  the  duty  de- 
volved upon  the  trustees,  to  see  to  it  that  unfit  or  incompetent 
persons  are  not  put  or  kept  in  charge  of  the  children  who  attend 
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the  common  school  forbids  the  idea  of  a  trial  with  the  formality 
and  strictness  that  belong  to  courts.^'  And  on  page  185  of  the 
same  volame,  it  is  said :  '*  If  they  (the  board  of  trustees)  were  sat- 
isfied as  to  the  relator's  incompetency,  with  or  without  eyidence, 
their  power  to  remoye  the  relator  therefor  cannot  be  ques- 
tioned.** 

In  the  case  of  Kirhpatrxck  y.  hidependent  School  District, 
53  Iowa,  587»  it  is  said :  ''  The  plaintiff's  error  has  arisen,  we 
think,  from  supposing  that  the  statute  was  designed  to  constitute 
the  board  substantially  a  court  It  was  really  in  this  case  the  agent 
of  an  employer  undertaking,  as  such  agent,  to  discharge  an  em- 
ployee. Under  the  statute,  it  could  properly  do  so  only  after  taking 
certain  prescribed  steps.  It  may  perhaps  be  said  to  exercise  judi- 
cial functions ;  but  it  does  so  only  in  a  yery  slight  sense.  It  is 
certainly  not  a  courfc,  and  the  rules  in  regard  to  jurisdiction 
are  not  applicable  to  it  which  are  applicable  to  a  court." 

And  in  the  case  of  Tripp  y.  School  District,  50  Wis.  657,  it  is 
said  :  **  Under  the  rules  of  the  common  law,  the  teacher  would  be 
subject  to  discharge  if  he  failed  to  perform  his  duty  in  any  mate- 
rial point." 

In  the* case  of  Neville  y.  School  Directors,  36  111.  71,  73,  et  seq., 
it  was  held  that  the  directors  of  a  school  district  may  undoubtedly 
discharge  a  school  teacher  for  incompetency  or  neglect  of  duty ; 
but  that  afterward,  if  they  are  sued  by  the  teacher  for  the  sum 
agreed  to  be  paid  him,  it  deyolyes  upon  the  directors  to  show  that 
the  teacher  was  disioissed  for  incompetency  or  neglect  of  duty,  and 
that  in  fact  he  was  incompetent,  or  that  he  neglected  his  duty. 

After  a  careful  examination  of  this  case,  we  are  satisfied  that  the 
District  Court  erred,  and  that  its  judgment  must  be  reyersed,  and 
the  cause  remanded  for  a  new  triid. 

Reversed  and  remanded^ 

All  the  jastices  concurring. 
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F¥midulmi  enweycmm  -*  goodfaUk  ^fnmim^ 

A  gnuitee  in  good  faith  and  for  value,  altLoagb  part  of  the  oonaidaration  was 
hia  ai^reement  to  Bopport  the  grantor*  is  protected  although  the  deed  was 
intended  by  the  grantor  to  defraud  his  crediton,  but  U  mmu,  the  creditors 
maj  hold  the  gnnlee  for  the  excess  of  the  Taliie  of  the  land  over  the  '"»^*^fit 
actually  paid. 

IpECTMENT.    The  opinion  states  the  case.    The  defendant 
!i    had  judgment  below. 

Cunningham  (t  McCarty,  for  plain ti£F  in  error. 

Wood  S  Godiran,  for  defendant  in  error. 

I 

Brewer,  J.  This  was  an  action  of  ejectment,  brought  by  plaint- 
iff in  error,  plaintiff  below.  Trial  by  jury.  Verdict  and  judgment 
were  for  defendant,  and  plaintiff  alleges  error.  The  facts  are  these: 
On  May  3,  1877,  one  Charles  Ahrendt  was  the  owner  of  the  land 
in  controversy.  On  that  day  he  conyeyed  to  Caroline  Schutt,  who 
took  possession  and  placed  her  deed  on  record.  Afterward,  and  on 
June  21,  1877,  plaintiff,  a  creditor  of  Ahrendt,  attached  the  land 
as  the  property  of  Ahrendt.  The  attacliment  proceedings  culmi- 
nated in  a  judgment  against  Ahrendt,  and  a  sale  of  the  land  to 
plaintiff.  Defendant  claims  title  by  virtue  of  a  deed  from  Caroline 
SchutL  Defendant's  title  is  therefore  perfect,  unless  avoided  by 
the  attachment  proceedings  against  Ahrendt. 

[Minor  matter  omitted.] 

We  think  therefore  we  are  compelled  to  consider  the  main  ques- 
tion presented  by  counsel  for  plaintiff.  The  question  arises  on 
these  facts:  By  the  answers  of  the  jury  to  the  special  questions 
submitted  to  them,  it  appears  that  the  value  of  the  land  at  the  time 
it  was  conveyed  to  Caroline  Schutt  was  $1,000 ;  that  the  considera- 
tion of  such  conveyance  was  an  indebtedness  of  said  Ahrendt  to 
said  Schutt  of  $800 ;  and  an  agreement  on  the  part  of  Caroline 
Schutt  and  her  husband,  or  one  of  them,  to  support  Ahrendt  in 
the  future.  It  also  appears  that  she  at  the  time  had  no  knowledge 
that  Ahrendt  was  indebted  to  any  other  person,  and  did  not  take 
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the  deed  with  any  idea  of  helping  him  to  defeat  hit  oieditora,  but 
amply  for  the  sake  of  getting  herself  a  home.  Now  it  is  claimed 
by  oonnfiel  for  plaintiflF,  that  as  this  conyeyanoe  was  ^partially  in 
tmst  for  the  benefit  of  Ahrendt  and  to  seenre  his  iol^Qjrd  support, 
it  was  Toid  as  against  his  creditois.  On  the  oi^^i^.i^d,  it  is  in- 
sisted by  connsel  for  defendant,  that  the  bqna^fidss  of  Mrs.  Schntt 
in  the  transaction,  coapled  with  thevahieactnaQy  paid,  will  uphold 
the  conyeyanoe.  This  therefore,  is  iho  question  presented :  Where 
a  conyeyance  of  real  estate  is  im^,  the  larger  part  of  the  consid- 
eration being  the  paymerit  of  jbt  just  debt,  and  the  purchaser  acting 
in  good  faith,  is  suoh.  s^e  Toid  as  against  the  creditors  of  the 
grantor  simply  becauise  a  small  portion  of  the  consideration  is  an 
agreement  on  the  part  of  the  grantee  or  her  husband  to  support 
the  grantor  in  the  future?  The  answers  to  the  special  questions, 
■B  well  as  the  instructions  to  the  court,  distinctly  present  this  ques- 
tion, and  the  judgment  must  be  affirmed,  unless  the  mere  fact  that 
a  part  of  the  consideration  was  an  agreement  for  the  future  support 
of  the  grantor  necessarily  yitiates  the  conyeyance  as  against  his 
creditors,  and  this  notwithstanding  that  the  grantee  was  acting  in 
good  &ith,  in  ignorance  of  the  grantor's  indebtedness,  and  received 
the  conyeyance  mainly  in  payment  of  a  debt  due  to  hen 

We  think  the  conclusions  of  the  District  Cburt  arc  correct ; 
that  this  is  a  case  of  an  alleged  fraudulent  sale,  and  that  participa- 
tion  in  the  fraud  on  the  part  of  the  grantee,  or  at  least  knowledge 
of  the  intended  fraud  of  the  grantor,  must  be  shown,  or  the  sale 
will  be  upheld.  This  is  the  general  doctrine  as  to  ordinary  fraudu- 
lent sales  as  recognized  by  the  decision  of  this  and  other  courts. 
Diefend&rf  x.  Olit?er,  8  Kans.  365 ;  Wilson  v.  Futt&r,  9  id.  176  ; 
Bump  on  Fraudulent  Oonyeyances,  pages  227  and  following,  and 
eases  cited  in  the  note  on  page  229.  In  this  latter  work,  on  page 
59,  speaking  in  general  terms  of  the  statutes  of  frauds  and  perjuries, 
the  author  says:  '*It  must  not  however  be  so  strained  as  to  make 
it  receive  an  interpretation  which  it  was  not  intended  to  boar.  Such 
a  construction  moreover  is  not  to  be  made  in  support  of  creditors 
■B  will  make  third  persons  sufferers  when  they  act  in  good  faith  ; " 
citing  Cbdoffan  v.  Kennetty  2  Cow.  402. 

In  Pifidd  V.  OasUniy  12  Iowa,  218,  the  court  says:  ^  A  fraudulent 
purpose  on  the  part  of  the  grantor  is  not  sufficient.  A  like  inten- 
tion must  be  traced  to  the  grantee,  and  unless  shown,  the  convey- 
ance will  be  upheld;"    and  so  run  the  authorities    generally. 
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Neither  does  the  fact  that  Ahrendt  by  thia  conyeyanoe  paid  one 
cre^tor^  instead  of  another,  ritiate  the  transaction,  for  a  debtor 
ha8-a.A|lit*to  prefer  one  creditor  to  another.  Kaywr  t.  Ewven- 
rich,  5^ix!fi,JMS  ;  Cuendei  v.  Lahtner,  IG  id.  537  ;  Avery  y.  Easies^ 
18  id.  505  ;  *2?Mi^*t/  Bilby  21  id.  707  ;  Cmnptdl  y.  Warner,  22  id. 
604.  *•••/    / 

It  is  doubtless  tru6  thiUT^en  the  conyeyance  is  entirely  without 
consideration,  or  when  sudKfS6i:^Bi46i^^i<>i^  is  entirely  some  resenra- 
tion  or  benefit  to  the  grantor;  'or  yhcj|;i  the  conyeyance  is  upon  some 
secret  trust  for  the  benefit  of  the  {^cantor,  or  to  one  haying  no  per- 
sonal interest  in  the  conyeyance,  such  as  a  mere  assignee,  the 
knowledge  and  intent  of  the  grantee  are  immaterial,  and  the  con- 
yeyance may  be  set  aside  at  tlie  instance  of  creditors.  But  on  the 
other  hand,  when  the  grantee  is  an  actual  purchaser,  pays  yalue 
and  buys  the  property  on  the  strength  of  the  title  yested  in  the 
grantor,  then  if  he  acts  in  good  faith  and  without  any  knowledge 
of  a  fraudulent  intent  on  the  part  of  the  grantor,  he  is  entitled  to 
protection  in  his  purchase.  In  Bump  on  Fraudulent  Conyeyances, 
page  228,  the  author  says :  ''  It  is  because  both  law  and  justice 
recognize  the  equitable  interest  of  creditors  in  the  property  of  the 
debtor,  that  a  transfer  of  such  property  to  defeat  their  demands  is 
declared  to  be  \6\A,  and  the  rig]it  of  a  bonaftde  purchaser  for  a 
yaluable  consideration  is  protected  by  the  statute,  because  the 
equity  of  such  purchaser  is  superior  to  that  of  a  mere  general  credi- 
tor, for  the  obyious  reason  that  the  purchaser  has  not  like  the 
creditors  trusted  to  the  personal  responsibility  of  the  debtor,  but 
has  paid  the  consideration  u|>on  the  faith  of  the  debtor's  actual 
title  to  the  specific  property  transferred."  See  also  Seymour  y. 
Wthon,  19  N.  Y.  417. 

Now  there  is  nothing  inherently  wrong  in  an  agreement  for 
future  support ;  nothing  which  yitiatcs  it  as  a  consideration  for  a 
conyeyance.  It  is  always  a  sufficient  consideration  to  sustain  a 
conyeyance  as  between  tlio  pai'ties  thereto ;  and  when  the  grantor 
retains  enough  property  to  pay  all  his  debts,  creditors  haye  no  right 
to  challenge  the  conyeyance  ou  the  ground  that  it  is  based  upon 
such  a  consideration.  It  is  only  when  they  are  wronged,  and  to 
the  extent  that  they  are  wronged  by  a  conyeyance  based  upon  such 
a  consideration,  that  they  haye  any  standing  to  complain  of  it. 
Creditors  haye  equitably  a  right  to  insist  that  the  present  property 
of  the  debtor  shall  be  applied  to  the  payment  of  his  present  debt^ 
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and  only  so  far  as  his  conyeyanoes  tend  to  defeat  this  equitable 
right  may  they  comphiin.  If  the  entire  consideration  is  an  agree- 
ment for  the  fatnre  support  of  the  grantor,  and  he  has  no  other 
prox>erty  out  of  which  these  debts  can  be  satisfied,  they  may  have 
the  conyeyance  set  aside.  So,  if  the  conyeyance  be  partly  for  yalue 
and  partly  upon  the  agreement  for  the  grantor's  future  support, 
and  the  grantee  knows  of  the  grantor's  indebtedness  and  intent  to 
place  the  property  beyond  the  reach  of  his  creditors,  and  takes  the 
conyeyance  with  the  intent  to  assist  such  design,  the  creditors  may 
then  also  haye  the  conyeyance  set  aside  ;  for  if  a  fraudulent  intent 
exists  on  the  part  of  the  grantee  as  well  as  the  grantor,  the  law  will 
not  uphold  a  conyeyance,  eyen  though  full  consideration  be  actu- 
ally paid,  for  it  is  not  tolerable  that  one  man  should  assist  in  cheat- 
ing others.  But  where  the  grantee  is  acting  in  good  faith,  either 
seeking  to  obtain  pajrment  of  a  debt  due  him,  or  to  purchase  the 
property  for  his  own  benefit  simply,  and  the  substantial  part  of  the 
consideration  is  a  debt  or  other  thing  of  yalue,  then  to  treat  the 
conyeyance  as  yoid  at  the  instance  of  the  creditors,  simply  because 
Si  small  portion  of  the  consideration  is  open  to  challenge  as  a  reser- 
vation for  the  grantor's  benefit,  would  reyerse  the  ordinary  rule, 
and  prefer  the  equity  of  a  creditor  to  the  equity  of  a  bona  fide  pur- 
chaser. It  is  true  that  the  authorities  in  general  terms  say  that  an 
agreeement  to  support  the  grantor  is  not  sufficient  to  uphold  a 
transfer,  when  he  is  insolyent ;  that  it  is  in  effect  a  transfer  to  the 
use  of  the  grantor  which  is  always  yoid,  and  that  where  part  of 
the  consideration  is  money  or  other  property  and  part  an  agreement 
for  future  support,  the  law  will  not  enter  into  an  mquiry  as  to  the 
respectiye  yalue  of  either  part,  but  it  will,  at  the  instance  of  credi- 
tors, treat  the  conyeyance  as  yoidable  and  hold  the  property  liable 
for  their  claims.  Bump  on  Fraudulent  Conyeyances,  246,  and 
cases  cited  in  the  note.  An  examination  of  these  cases  discloses 
the  fact  that  in  most  of  them  the  entire  consideration  was  the 
agreement  for  support,  or  else  the  circumstances  were  such  that  the 
grantee  took  with  knowledge  of  the  grantor's  indebtedness,  and 
therefore  presumably  of  his  intention  to  place  his  property  beyond 
the  reach  of  his  creditors ;  so  that  while  yery  general  language  is 
used  in  many  of  those  cases,  yet  that  language  must  be  interpreted 
by  the  facts  as  presented,  and  limited  to  cases  presenting  similar 
conditions.  If  the  language  in  any  opinion  is  to  be  taken  as  a  de- 
oision  that  from  the  mere  fact  that  any  portion  of  the  consideration 


104  KANSAS, 

Eanau  dtj,  St.  Joseph  and  OoancU  Blalb  BailroMl  Company  v.  Simpaon. 

is  an  agreement  for  future  support  the  conyeyance  is  yoidable  at 
the  instance  of  creditors,  although  the  grantee  was  ignorant  of  the 
grantor's  indebtedness,  had  no  thought  of  defeating  creditors,  and 
was  in  all  respects  a  tena^/kfo  purchaser,  we  must  dissent  from  such 
case. 

We  conclude  therefore  that  the  ruling  of  the  District  Court  is 
right,  and  that  the  conveyance  is  not  to  be  treated  as  a  nullity  at 
the  instance  of  the  pkintiff,  a  creditor  of  the  grantor,  and  that  the 
judgment  must  be  affirmed.  It  may  be  remarked  that  doubtless  a 
creditor  would  have  a  right  to  treat  the  agreement  for  future  sup- 
port as  a  mere  obligation  of  the  grantee,  and  charge  him  and  per* 
haps  hold  the  property  for  the  value  of  such  agreement,  that  value 
being  the  difference  between  the  value  of  the  property  and  the 
amount  of  the  consideration  paid  in  money  or  other  property.  The 
consideration  under  such  circumstances  may  be  considered  as  par- 
tially paid  and  partially  unpaid,  and  the  unpaid  portion  as  still 
responsible  for  the  grantor's  debts. 

[Minor  matters  omitted.] 

Judgmmt  afirmed. 

All  the  justices  concurring. 
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Carri&r — exemption  ftvm  UabQU^, 

A  horse  wu  Bhipped  bj  railroad,  and  the  carrier  arbitrarilj  inserted  in  the  bill 
of  lading  the  words,  **  valae  not  to  exceed  $100."  The  horse  was  injured  by 
the  carrier's  negligence.  HM,  that  the  owner  was  not  limited  in  the  recovery 
l^  the  above  words. 

ACTION  for  injuries  to  a  horae.    The  head-note  and  opinion 
show  the  case.     The  plaintiff  had  judgment  below. 

/•  />•  Strong  and  C.  A.  Jiossman,  for  plaintiff  in  error. 
Srniih  <§  Solomon,  for  defendant  in  error. 


JULY  TERM,  1883.  105 


KsxiBM  City,  St.  Joeeph  ftnd  Coandl  Blbfiii  BaOroad  Compaaj  t.  fiimpaon. 


HoBTON,  C.  J.  [Minor  point  omitted.]  The  trial  court  in- 
stnicted  the  jury  anbetantially,  that  if  the  horse  was  injured  by  the 
negligence  of  the  railroad  company,  the  owner  was  not  limited  in 
his  recoTery  by  the  words,  "yalue  not  to  exceed  ♦100,  *'  expressed 
in  the  contract.  To  this  direction  the  plaintiff  in  error  excepted, 
and  alleges  that  the  contract  was  supported  by  a  good  consideration, 
which  to  the  carrier  consisted  in  the  diminution  of  risk  assumed 
by  him,  and  to  the  shipper  in  the  reduced  rate  at  which  the  service 
was  to  be  performed  in  consequence  of  tlie  risk  assumed  by  himself 
as  to  the  measure  of  damage  in  case  of  loss  or  injury.  Seyeral  of 
the  decisions  cited  sustain  this  proposition,  but  we  are  not  disposed 
to  follow  their  lead.  It  was  stated  in  Kallman  v.  Express  Co.^  3 
Kans.  205,  that  it  is  only  when  carriers  act  in  good  faith  and  use 
due  care  and  diligence  in  and  about  their  business,  that  the  law 
permits  them  to  haye  the  benefit  of  limitations  restricting  the 
measure  of  damages  in  case  of  loss  of  property  intrusted  to  them. 
In  the  late  case  of  Railroad  Co.  y.  Lockwood,  17  Wall.  357,  the 
Supreme  Court  of  the  United  States,  after  the  most  exhaustiye 
examination  of  American  and  English  authorities,  laid  down  the 
principle  that  a  common  carrier,  whether  of  goods  or  passengers, 
cannot  stipulate  for  exemption  from  responsibility  for  the  negligence 
of  himself  or  his  servants.  In  support  of  this  principle,  the  learned 
justice  delivering  the  opinion  said  : 

"If  the  customer  had  any  real  freedom  of  choice ;  if  he  had  a 
reasonable  and  practicable  alternative,  and  if  the  employment  of  a 
carrier  were  not  a  public  one,  charging  him  with  the  duty  of  ac- 
commodating the  public  in  the  line  of  his  employment,  then  if  the 
customer  chose  to  assume  the  risk  of  negligence,  it  could  with  more 
reason  be  said  to  be  his  private  affair  and  no  concern  of  the  public ; 
but  the  condition  of  things  is  entirely  different,  and  especially  so 
under  the  modified  arrangements  which  the  carrying  trade  has  as- 
sumed. The  business  is  mostly  concentrated  in  a  few  powerful 
corporations  whose  position  in  the  body  politic  enables  them  to 
control  it.  They  do  in  fact  control  it,  and  make  such  conditions 
on  the  travel  and  transportation  as  they  see  fit,  which  the  public  is 
compelled  to  accept.  These  circumstances  furnish  an  additional 
argument,  if  any  were  needed,  to  show  that  the  conditions  imposed 
by  the  common  carrier  ought  not  to  be  adverse,  to  say  the  least,  to 
the  dictates  of  public  policy  and  morality.  The  statute  and  relative 
position  of  the  parties  render  any  such  conditions  void.  *  *  * 
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Conceding  therefore  that  special  contracts  made  by  oommou  carrieis 
with  their  customers,  limiting  their  liability,  are  good  and  valid  so 
far  as  they  are  jost  and  reasonable,  to  the  extent  for  example,  of 
excusing  them  for  all  loss  hi^pening  by  accident  without  any  neg- 
ligence or  fraud  on  their  part ;  when  they  ask  to  go  still  further 
and  to  be  excused  for  n^ligence  —  an  excuse  so  repugnant  to  the 
law  of  their  foundation  and  to  the  public  good — they  have  no 
longer  any  plea  of  justice  or  reason  to  support  such  stipulation, 
but  the  contrary." 

In  Missouri,  where  the  bill  of  lading  or  contract  was  signed,  the 
law  is,  that  while  a  common  carrier  may  limit  his  liability  by  con- 
tract, he  cannot  exempt  himself  from  that  responsibility  which 
eyery  bailee  assumes  for  ordinary  care  and  common  honesty.  Law- 
son  on  Carriers,  §  50. 

In  Levering  v.  Union  Transpariaiion^  ete^  Co.,  42  Mo.  88,  it  is 
said  :  ''The  argument  in  &yor  of  the  right  of  the  carrier  to  vary 
his  liability  by  introducing  conditions  into  his  acceptance,  is  founded 
on  a  misconception  in  considering  that  his  liability  is  voluntary,  and 
arises  ex  contractu.  The  law  attaches  the  responsibility  to  his  em- 
ployment  or  calling,  and  if  he  assumes  that  calling  he  has  no  power 
over  the  duties  which  the  law  annexes  to  his  calling.  His  assuming 
the  character  of  a  common  carrier  depends  entirely  on  his  own 
will  or  assent ;  but  if  he  undertakes  that  occupation,  the  liabilities 
which  come  upon  him  in  respect  to  goods  brought  or  borne  to 
him  to  be  carried,  are  imposed  by  law,  and  not  created  by  assent  or 
agreement." 

James,  J.,  used  the  following  language  in  an  unreported  case  of 
the  Supreme  Court  of  the  District  of  Columbia  :  ''  The  principle 
of  law  which  for  considerations  of  public  welfare  forbids  a  common 
carrier  to  bargain  in  particular  cases  for  complete  exemption  from 
responsibility  for  a  yiolaiion  of  his  duties,  forbids  him  to  impair 
his  obligations  to  the  community  by  bargaining  in  particular  cases 
for  an  exemption  from  a  considerable  part  of  that  responsibility. 
The  ground  on  which  the  rule  is  based,  that  even  the  shippei^s 
perfect  consent  cannot  relieve  the  carrier,  is  that  the  object  which 
he  undertakes  to  regulate  by  contract  is  not  his  own,  but  a  public 
right.  *  *  *  The  principle  of  the  rule  is,  that  any  agreement 
which  operates  to  interfere  with  a  public  right,  touching  the  char- 
acter and  good  faith  of  common  carriers,  is  an  agreement  against 
public  policy  and  welfare,  and  is  therefore  void  ;  and  as  an  agree- 
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ment  that  his  negligence  shall  be  cheap  must  operate  in  this  way, 
it  necessarily  falls  within  that  principle." 

Oali  Y.  Express  Co.,  S.  G.  D.  G.  MSS. ;  Lawson  on  Garriers,  434, 
435.  See  also,  Ooggin  v.  R'y  Co,,  12  Eans.  416  ;  R.  Co.  v.  CaldweU, 
8  id.  244 ;  K'y  Co.  v.  Reynolds,  id.  623 ;  Kallman  y.  Express  Co., 
supra  J  R^y  Co.  v.  Nichols,  9  Kans.  235  ;  R*y  Co.  v.  Piper,  13  id. 
505 ;  R.  Co.  v.  Maris,  16  id.  333  ;  The  ''Emily''  v.  Carney,  5  id. 
645  ;  R'y  Co.  v.  Peavey,  29  id.  169. 

While  the  proyisioii  in  a  bill  of  lading  or  contract  between  the 
shipper  and  carrier,  that  the  latter  will  not  be  liable  beyond  a  cer- 
tain sum  expressed  in  the  contract,  may  be  valid  to  limit  the  lia- 
bility of  the  carrier  as  an  insurer,  a  condition  of  this  character 
which  seeks  to  cover  the  negligence  of  the  carrier  is  void ;  there- 
fore the  direction  of  the  trial  court  was  not  erroneous. 

The  present  case  furnishes  a  strong  illustration  of  the  oppression 
and  injustice  of  a  contrary  doctrine.  Simpson,  the  owner  of  the 
horse,  sent  his  rider,  Towne,  a  boy,  to  ship  the  horse  to  St.  Joseph, 
Missouri,  and  enter  him  in  the  races  there.  He  did  not  authorize 
him  to  fix  any  limitation  on  the  value,  in  transporting  him,  and 
the  horse  was  worth  more  than  1300.  The  agent  of  the  company 
shipping  the  animal  supposed  the  horse  was  fancy  stock,  or  a  race 
horse,  and  without  any  inquiry  as  to  its  actual  value,  arbitrarily 
inserted  in  the  bill  of  lading,  ''Value  not  to  exceed  $100."  Towne 
told  the  agent  that  he  did  not  want  the  contract  limited,  but  after- 
ward signed  it  with  the  clause  inserted.  According  to  the  testimony 
of  the  agent,  the  rules  of  the  company  required  him  to  insert  this 
ctaase  in  transporting  fine  stock,  whether  the  shipper  wanted  it  or 
not»  At  St.  Joseph,  the  car  containing  the  horse  was  run  up  in 
the  yard  of  the  company,  a  flying  switch  made,  and  the  car  run 
abont  two  hundred  yards  without  any  brakeman  or  other  X)erson  on 
the  car  to  stop  or  control  it,  at  such  a  speed  that  the  horse  was 
knocked  down  upon  his  knees  and  injured. 

The  other  questions  submitted  have  been  fully  examined,  but  we 
do  not  think  it  necessary  to  comment  thereon,  as  it  is  clearly  shown 
from  the  evidence  that  the  agent  knew  that  the  horse  was  going  to 
the  fair  at  St.  Joseph,  and  considered  it  more  valuable  than  ordinary 
stock  at  the  time  of  giving  the  bill  of  lading. 

The  judgment  of  the  District  Gonrt  must  be  affirmed* 

Judgvient  afirmed. 

An  the  justices  concurring. 


108  KANSAS, 

Carpenter  ▼.  Oarpenter. 


Carpbntka  y.  CABPisiirrBB. 

(80  Kanfl.  71S.) 
Marriage — divorce  —  ^*  extreme  cruelty J^ 

A  wife  sent  anonymoas  letters  to  ber  hasband's  elerk,  falsely  diaiging  her 
husband  with  criminal  intimacy  with  the  derfc's  wife,  and  sent  similar 
letters  to  the  newspapers.    Heldj  extreme  cmelty  jastifying  divoroe. 

ACTION  for  diTorce.     The  opinion  Btatee  the  caae.    The  plaint- 
iff had  judgment  below. 

K  SHllingSy  William  Eooky  and  L.  Stilltoelly  for  plaintiff  in 
error. 

Luden  Baker,  Huichings  £  D&nisony  and  Ooodin  dk  Keplinger, 
for  defendant  in  error. 

Valentine,  J.  ThiB  was  an  action  brought  by  John  G.  Car- 
penter against  Eliza  D.  Carpenter,  his  wife,  in  the  District  Court 
of  Neosho  county,  Kansas,  to  obtain  a  diTorce  on  the  ground  of 
*' extreme  cruelty."  The  case  was  tried  by  the  court  without  a 
jury,  and  the  court  found  in  favor  of  the  plaintiff  and  against  the 
defendant,  and  granted  the  divorce  prayed  for.  The  judgment  was 
rendered  April  16,  1883.  To  obtain  a  reversal  of  this  judgment, 
the  defendant,  as  plaintiff  in  error,  now  brings  the  case  to  this 
court. 

[Omitting  other  matters.] 

The  next  question  to  be  considered  is,  whether  the  facts  as 
found  by  the  trial  court  and  as  proved  on  the  trial  constitute 
extreme  cruelty  on  the  part  of  the  defendant  below  toward  the 
plaintiff  below.  We  think  they  do.  In  the  first  place,  the  evidence 
shows  that  the  plaintiff,  prior  to  his  marriage  and  since,  has  been 
a  man  of  some  pretensions  as  to  character,  integrity  and  ability. 
He  was  (and  we  suppose  still  is)  a  member  of  the  Methodist  Epis- 
copal church,  and  professed  to  be  an  honest  and  faithful  Christian; 
and  he  had  high  aspirations  for  political  preferment  He  was  then 
holding  the  office  of  collector  of  internal  revenue  for  the  district  of 
Kansas,  and  had  twice  before  been  a  candidate  for  the  office  of 
governor  of  the  State,  though  he  was  defeated  in  his  own  party  for 
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the  nooiination.  In  November  and  December,  1882,  his  wife  kepi 
a  diary,  in  wliich  she  recorded  many  things  derogatory  to  his  char* 
acter,  and  cruelly  onjust  to  him.  She  songht  for  scandal  affecting 
his  moral  standing ;  and  then,  to  humiliate  him  in  his  own  esti- 
mation, and  to  disgrace  him  in  the  opinion  of  all  good  people,  sent 
cruel,  anonymous  letters  to  editors  of  newspapers  known  by  her  to 
be  his  personal  or  political  enemies,  with  the  expectation  that  these 
editors  would  publicly  accuse  him  in  their  journals  of  immoral  con- 
duct, of  which  she  herself  did  not  belieye  him  guilty,  and  of  which 
she  had  no  good  reason  to  even  suspect  that  he  was  guilty.  She 
also  sent  to  one  of  the  clerks  in  his  office  similar  anonymous  letters 
faLaely  charging  her  husband  with  criminal  intimacy  with  the  wife 
of  such  clerk.  Also,  in  the  absence  of  her  husband,  she  invited 
another  clerk  in  his  office  to  a  secret  interview  with  herself,  and 
there  poured  forth  her  grievances,  and  exhibited  to  such  clerk 
another  of  such  anonymous  letters,  obscene  in  its  character,  and 
containing  similar  false  charges  against  her  husband.  And  after 
their  separation,  she  wrote  to  her  husband  an  insulting  letter, 
jUsely  charging  him  with  meanness  and  gross  misconduct  unbe- 
coming  a  gentleman  ;  and  finally  filed  an  answer  in  this  case  falsely 
accusing  him  of  many  things  which  she  at  no  time  believed,  and  at 
no  time  even  attempted  to  prove. 

The  legal  question  that  arises  upon  these  facts  is,  whether  they 
constitute  "  extreme  cruelty,''  or  not,  within  the  meaning  of  the 
divorce  statute.  It  was  formerly  thought  that  to  constitute  extreme 
cruelty,  such  as  would  authorize  the  granting  of  a  divorce,  physical 
violence  is  necessary ;  but  the  modem  and  better-considered  cases 
have  repudiated  this  doctrine  as  taking  too  low  and  sensual  a  view 
of  the  marriage  relation,  and  it  is  now  very  generally  held  that  any 
unjustifiable  conduct  on  the  part  of  either  the  husband  or  the  wife, 
which  so  grievously  wounds  the  mental  feelings  of  the  other,  or  so 
utterly  destroys  the  peace  of  mind  of  the  other  as  to  seriously  im- 
pair the  bodily  health  or  endanger  the  life  of  the  other,  or  such  as 
in  any  other  manner  endangers  the  life  of  the  other,  or  such  as  ut- 
terly destroys  the  Intimate  ends  and  objects  of  matrimony,  con- 
Btitntes  *^  extreme  cruelty ''  under  the  statutes,  although  no  physi- 
cal or  personal  violence  may  be  inflicted,  or  even  threatened. 
OMi  V.  Qibbs,  18  Eans.  419 ;  Bennett  v.  Bennett,  24  Mich.  482 ; 
Oooodman  y.  Ooodman,  26  id.  417;  Palmer  v.  Palmer,  45  id.  151 ; 
WMimore  v.    WkUmore,  49  id.  417 ;  Caruthert  v.  Oaruihers,  13 
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Iowa,  266 ;  WJiseler  v.  Wlieeler,  52  id.  511 ;  Powelson  y.  Pawdstm, 
22  Gal.  358,  361;  Smith  y.  Smith,  8  Oregon,  100;  Kentiedy  y. 
Kennedy,  73  N.  Y.  369;  Latham  y.  Latham,  30  Gratt  307;  Black 
y.  ^/acA,  30  N.  J.  Eq.  215,  221;  Cook  v.  Cook,  3  Stock.  (N.  J.) 
195  ;  Beyer  y.  Beyer,  50  Wis.  254  ;  May  y.  May,  62  Penn.  St  206; 
Beebe  v.  Beebe,  10  Iowa,  133. 

None  of  the  foregoing  cases  are  precisely  like  the  present  case, 
bat  many  of  them  sustain  the  principle  aboye  enunciated  ;  and 
taken  together,  they  clearly  show  the  tendency  of  modem  thought 
upon  this  subject.  The  tendency  of  modem  thought  is  to  eleyate 
the  marriage  relation  and  place  it  upon  a  higher  plane,  and  to  con- 
sider it  a  mental  and  spiritual  relation  as  well  as  a  physical  relation. 
In  the  present  case  the  conduct  on  the  part  of  the  defendant  below 
was  not  only  such  as  would  tend  to  wound  the  feelings  of  the 
plaintiff  below,  and  to  destroy  his  peace  and  happiness,  and  to 
impair  his  bodily  health,  but  it  was  also  such  as  would  tend  to 
put  his  life  in  danger.  The  legitimate  result  of  the  conduct  on 
the  part  of  the  defendant  below  in  sending  the  anonymous  letters 
to  Ool.  Carpenter's  clerk,  Mr.  J.  N.  Mitchell,  and  in  cndeayoring 
in  other  ways  to  giye  currency  to  the  charges  that  a  criminal  in- 
timacy existed  between  Col.  Carpenter  and  the  clerk's  wife,  would 
naturally  be  to  cause  the  clerk,  if  he  belieyed  the  insinuations  of 
criminal  intimacy  between  Col.  Carpenter  and  his  wife,  to  take  the 
utmost  yengeance  upon  Col.  Carpenter.  And  the  repetitions  of 
these  charges  by  sending  anonymous  letters  to  newspaper  editors 
with  their  intended  publication  in  the  Leayenworth  newspapers, 
was  naturally  calculated  to  induce  the  clerk  to  belieye  that  the 
charges  were  true,  and  to  cause  him  to  assault  the  supposed  inyader 
of  his  home  and  marital  rights.  Experience  and  obseryation  fully 
demonstrate  that  this  is  the  natural  order  of  things.  Mrs.  Car- 
penter's conduct  was  well  calculated  to  put  Col.  Carpenter's  life  in 
jeopardy. 

Such  conduct  would  also  naturally  tend  to  destroy  his  reputation 
and  influence  as  a  politician  and  officer,  and  to  depriye  him  of  his 
office  and  means  of  subsistence,  and  to  utterly  destroy  his  happi- 
ness and  peace  of  mind.  And  mental  suffering  may  be  much 
greater  than  physical  suffering.  And  the  treatment  Col.  Carpenter 
receiyed  from  his  wife  must  haye  caused  him  intense  suffering, 
great  anguish  of  mind  and  spirit,  and  inexpressible  sorrow.  Ac- 
cording to  his  own  testimony,  his  grief  was  literally  oyerwhelming. 
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It  is  our  opinion,  not  only  upon  the  authorities,  bnt  also  as  an 
independent  proposition,  that  the  conduct  of  Mrs.  Carpenter  to- 
ward her  husband  amounted  to  extreme  cruelty  within  the  meaning 
of  the  divorce  statutes,  and  therefore  that  Col.  Carpenter  is  entitled 
to  the  divorce  prayed  for  in  this  action,  and  granted  to  him  by  tlic 
court  below.  Of  course  many  of  the  wrongs  committed  by  Mrs. 
Carpenter  would  not,  if  taken  separately,  amount  to  extreme  cruelty, 
or  authorize  the  granting  of  a  divorce.  The  recording  of  the  false 
accusations  in  her  diary  would  not ;  the  sending  of  the  insulting 
letter  to  Col.  Carpenter  after  their  separation  would  not ;  or  the 
filing  of  the  answer  in  the  present  case,  with  its  unjust  charges, 
would  not ;  but  these,  with  all  the  other  wrongs  committed  by  her, 
when  taken  in  the. aggi'egate,  do  amount  to  extreme  cruelty,  and 
are  suj£cient  to  authorize  the  granting  of  the  divorce.  Indeed,  we 
think  the  sending  of  the  anonymous  letters  to  the  clerk  of  Col. 
Carpenter  (J.  N.  Mitchell),  with  her  other  acts,  naturally  tending 
to  induce  Mitchell  to  believe  that  a  criminal  intimacy  existed  be- 
tween Col.  Carpenter  and  Mrs.  Mitchell,  is  of  itself  sufficient 
to  constitute  extreme  cruelty,  and  to  authorize  the  granting  of  the 
divorce ;  for  these  acts,  as  before  stated,  naturally  tended  among 
other  things  to  put  Col.  Carpenter's  life  in  jeopardy. 

The  plaintiff  in  error,  defendant  below,  complains  that  the  court 
below  erred  in  rendering  judgment  for  costs.  Now  the  court  below 
imposed  all  the  costs  of  the  case  upon  the  defendant  in  error, 
plaintiff  below,  except  one-half  of  the  stenographer's  fees,  and  the 
costs  made  by  the  defendant  below  in  taking  certain  depositions 
which  were  not  used  on  the  trial ;  and  no  judgment  was  rendered 
for  these  excepted  costs.  We  do  not  think  that  the  court  below 
erred  as  against  the  plaintiff  in  error,  defendant  below,  with  re- 
spect to  costs. 

Perceiving  no  material  error  in  this  case,  the  judgment  of  the 
court  below  will  be  affirmed. 

Judgment  affirmed* 

AH  the  justices  concurring. 
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LMtkeq^^ffusH  or  boarder. 

In  NoTember,  1883,  the  plaintiiTs  hoBband,  a  genend  in  the  United  Statfls 
army,  having  no  permanent  reeidenoe,  and  being  sabject  to  transfer  hj  order 
of  tbe  government,  engaged  apedfic  rooms  for  himself  and  his  family  in  tlie 
defendant's  hotel,  condacted  on  the  restaurant  plan,  at  a  fixed  monthly  price, 
less  than  transient  rates,  with  meals  at  the  defendant's  restaurant  connected 
with  the  hotel,  to  be  paid  for  as  ordered,  with  the  understanding  that  if  he 
were  satisfied  and  were  not  sooner  ordered  away  by  the  government,  he 
would  remain  until  the  next  spring  or  summer.  The  family  occupied  the 
rooms  and  took  meals  as  thus  agreed,  until  in  March,  1874,  valuables  belong- 
ing to  the  plaintiff  were  stolen  from  the  rooms.  The  defendant  had  failed  to 
comply  with  the  statute  of  1857  as  to  notifying  the  plaintiff  to  depoe&t  the 
valuables  in  his  safe.  In  an  action  to  recover  their  value,  hdd,  that  the  re. 
lation  of  innkeeper  and  guest  existed,  and  the  defendant  was  liable.  (See 
note,  p.  119.) 

ACTION  to  recoTer  property  stolen.   The  opinion  states  the  Jbcts. 
The  plaintiff  had  judgment  below. 

77i0O,  0.  Sears  and  Chas.  P.  Oraeby,  for  appellant. 
George  0,  Mungery  for  respondent. 
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Miu^R,  J.  The  plaintifl  cbumB  to  leooyer  in  this  action  tfaa 
fvlue  of  property  stolen  while  a  gnest  at  the  hotel  of  the  d^end* 
mti  in  the  city  of  New  York.  The  findings  of  the  referee  ihow 
tiuit  the  plaintiff  was  an  inmate  of  the  defendants^  hotel  from 
Koyember,  1873,  nntil  Jnne,  1874,  and  that  the  articles  lost  were 
'taken  from  the  rooms  ooenpied  hy  plaintiff  in  the  month  of  March» 
1874 ;  that  the  hnsband  of  the  plaintiff.  General  Hancock,  was  an 
<Aoer  in  the  United  States  army,  and  tliat  in  November,  1873,  he 
applied  for  rooms  and  board  at  the  defendants'  hotel  for  himself 
amd  family ;  that  after  some  conversation  between  the  defendants 
and  said  Hancock,  in  regard  to  himself  and  family  remaining  at 
defendants'  hotel,  in  which  certain  rooms,  in  a  private  honse 
adjoining  said  hotel,  which  the  defendants  were  then  nsing  in  con- 
nection with  the  same,  were  mentioned,  it  was  said  by  General 
Hancock  that  he  expected  to  remain  nntil  the  following  summer, 
provided  every  thing  was  satisfactory,  and  provided  also  he  was  not 
sooner  ordered  elsewhere  on  military  duty ;  that  the  defendants 
offered  the  terms  which  they  would  take  for  said  rooms,  which 
terms  General  Hancock  aoo^ted  on  the  understanding  that  he 
ahoald  continue  to  occupy  them  until  the  next  following  spring  or 
snmmer,  provided  every  thing  was  satisfactory,  and  provided  also 
he  was  not  sooner  ordered  sway  on  military  duty.  The  referee  also 
found  that  General  Hancock  and  family,  inunediately  prior  to  their 
going  to  the  hotel  of  the  defendants,  had  been  boarding  at  another 
hotel  in  New  York  city,  and  had  no  permanent  home  anywhere  ; 
that  prior  to  the  year  1873  and  ever  since  that  time  the  home  of 
General  Hancock  has  been  wherever  his  military  head-quartera 
were,  and  that  such  head-quarters  during  that  time  have  been  at 
different  places.  The  referee  refused  to  find,  as  requested  by  the 
defendants,  that  any  substantial  agreement  had  been  made  by 
Qeueral  Hancock  as  to  the  length  of  time  he  and  his  fiunily  should 
occupy  said  rooms. 

We  think  that  the  finding  of  the  referee  as  to  the  understanding 
vnder  which  Gteneral  Hancock  and  family  came  to  the  defendants' 
hotel  is  sufBciently  supported  by  the  evidence,  and  that  his  refusal 
to  find  that  there  was  any  substantial  contract  as  to  time  between 
the  parties  was  fully  justified.  It  appears  very  distinctly  by  the 
proof  that  no  specified  time  was  absolutely  fixed  or  agreed  upon  for 
the  stay  of  General  Hancock  and  family  at  the  defendants'  hotel, 
and  no  express  contract  was  made  in  regard  to  the  same.  According 
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to  the  eridenoe  the  general  and  family  had  a  perfect  right  to  leaye 
at  any  time  after  the  oontract  was  made,  and  were  not  bound  to 
remain  for  even  an  entire  day,  the  moment  General  Hancock  waa 
dissatisfied  he  and  his  family  had  a  right  to  leare  the  hotel,  so  also 
if  ordered  elsewhere  he  had  a  right  to  leave.  It  rested  with  him  in 
these  contingencies  to  do  and  act  exactly  as  he  pleased.  It  was  a 
fluctnating  agreement,  depending  npon  his  own  will  and  caprice^ 
and  it  cannot  be  said  that  the  minds  of  the  parties  met  as  to  any 
specific  time  whatever.  The  defendants  could  not  have  recovered 
damages  by  reason  of  his  leaving  at  any  moment  As  an  officer  in 
the  army  his  duty  might  at  any  time  have  called  him  away  to  some 
distant  and  remote  place  ;  and  individually  he  had  the  right  to  say 
when  he  shoold  go  without  consulting  the  defendants.  Beally  and 
actually  he  was  but  a  transient  guest,  who  had  the  right  to  come 
and  to  go  whenever  he  pleased.  Officers  of  the  army  and  navy,  and 
soldiers  and  sailors,  who  have  no  permanent  residence  which  they 
dan  call  home,  may  well  be  regarded  as  travellers  or  wayfarers  when 
stopping  at  public  inns  or  hotels,  and  to  make  them  chargeable  as 
mere  boarders  it  should  be  shown  satisfactorily  that  an  explicit 
contract  had  been  made  which  deprived  them  of  the  privileges  and 
rights  which  their  vocation  conferred  upon  them  as  passengers  or 
travellers.  Oeneral  Hancock  and  the  defendants  evidently  had  this 
tn  view  in  the  conversation  which  took  place  between  them  in  regard 
10  the  former's  stay  at  the  latter's  hotel.  The  fact  that  General 
Hancock  was  subject  to  marching  orders  at  any  moment,  and  that 
this  contingency  was  expressly  provided  for,  makes  a  wide  dis- 
tinction between  the  case  at  bar  and  one  which  possesses  no  such 
features.  This  difference  and  the  circumstances  connected  with  it 
should  be  sufficient  to  take  this  case  out  of  the  ordinary  rule  which 
applies  between  an  innkeeper  and  a  permanent  boarder,  and  fully 
sustains  the  rule  we  have  laid  down  without  disturbing  the  relation- 
ship or  obliterating  the  distinction  which  exists  between  a  guest 
and  a  boarder.  In  view  of  the  evidence  presented  and  the  findings 
of  the  referee,  we  think  the  defendants  are  bound  within  the  reason 
of  the  rule  under  which  an  innkeeper  is  held  liable  for  the  goods 
and  property  of  his  guest.  As  a  soldier,  Oeneral  Hancock  was 
unable  to  acquire  a  permanent  home,  and  by  reason  of  his  profession 
was  obliged  to  live  temporarily  and  for  uncertain  periods  of  time  at 
different  places  and  with  innkeepers  and  others  who  make  provision 
for  the  entertainment  of  guests  and  travellers.    He  was  necessarily 
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a  tiansient  person  liable  to  respond  to  the  call  of  his  superiors  at 
any  moment  and  to  change  the  locality  of  himself  and  family.  The 
d^endants  kept  a  hotel  or  inn  taking  cai'o  of  transient  gaests,  some 
staying  for  a  longer,  some  for  a  shorter  peried.  Oeneral  Hancock, 
for  himself  and  family,  paid  for  their  meals  the  same  as  other 
transient  guests,  and  by  express  agreement  they  were  at  liberty  to 
leaye  at  any  time  they  saw  fit.  Under  these  circumstances  no  reason 
exists  why  they  should  not  be  protected  as  well  as  the  other  trayel- 
lers  or  gnests  at  the  hotel.  It  is  very  eyident,  from  the  testimony, 
that  no  absolute  and  express  contract  was  made  for  the  hiring  of 
the  rooms  and  the  board  of  General  Hancock  and  his  family  for 
any  stipulated  period  of  time,  and  the  most  that  can  be  claimed, 
on  the  part  of  the  appellants,  is  that  it  was  a  question  of  fact  for 
the  consideration  of  the  referee  and  for  him  to  determine  whether 
General  Hancock  and  family  were  trayellers  and  guests  or  boarders. 
On  the  one  hand,  as  already  stated.  General  Hancock  was  a  tran- 
sient person  and  could  not  depend  upon  remaining  for  any  particular 
period  of  time  at  any  place  ;  he  was  without  any  permanent  resi- 
dence or  home,  and  it  positively  appears  that  ho  made  no  arrange- 
ment for  any  jiermanent  occupation  of  the  rooms  at  defendants' 
hotel.  On  the  other  hand,  separate  apartments  were  kejit  for 
boarders  and  for  transient  persons  by  the  defendants,  and  the  gen- 
eral and  his  family  were  registered  among  the  former,  but  it  does 
not  appear  that  he  knew  this  fact,  and  hence  it  cannot  well  be 
claimed  that  he  had  grounds  for  supposing  and  understood  that  ho 
and  his  family  were  boarders  and  not  guests.  The  authorities  hold 
beyond  question  that  the  fixing  of  the  price  does  not  make  the 
piuiy  a  boarder.  See  Ptnkerton  v.  Woodward,  33  Cal.  557  ;  Berk- 
shire Woolen  Co.  v.  Proctor,  7  Cush.  417 ;  Norcroee  v.  Norcroes,  53 
Me.  169 ;  Waiting  v.  Potter,  35  Conn.  183.  The  fair  intendment 
from  the  evidence  is  that  General  Hancock  did  not  go  to  defendants' 
hotel  under  a  contract  hiring  the  rooms  for  a  season,  but  that  he 
was  a  transient  person  who  had  the  right  to  leave  at  any  moment, 
the  same  as  any  other  guest.  Regarding  the  evidence  as  it  stands, 
and  conceding  the  facts  in  reference  to  the  question  whether  Gen- 
eral Hancock  and  family  were  travellers  and  guests  or  boarders, 
there  would  seem  to  be  but  little  question  that  the  weight  of  the 
testiniony  is  in  favor  of  the  proposition  that  they  were  travellers  or 
wayfarers  and  that  there  was  no  hiring  of  the  rooms  of  the  defend- 
ants for  a  season  or  a  specified  time.     Even  if  there  might  have 
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been  a  doubt  as  to  whether  there  was  a  hiring  for  a  term,  as  the 
referee  hae  fonnd  m  tvror  of  the  plaintiff  upon  this  qneftiom,  m 
cannot  disturb  the  finding  and  it  should  be  upheld. 

In  eonsideriug  the  question  discussed  it  should  not  be  oreilooked 
that  the  St,  Cloud  Hotel  was  kept  as  a  public  inn  in  every  sense  and 
was  clearly  distingnishable  from  a  boarding-house ;  its  proprietors 
did  not  claim  that  it  wis  a  boarding-honse,  and  there  is  no  eridenoe 
to  show  that  it  was  considered  in  that  light,  and  neither  the  fixing 
of  the  price  nor  the  oonyersation  had  in  reference  to  the  probability 
of  €reneral  Hancock  and  family  remaining  for  a  period  of  time 
could  alter  or  change  its  true  character.  Hotels  in  modem  days  are 
differently  conducted  from  what  they  were  in  times  gone  by.  Fui^ 
nishing  rooms  at  a  fixed  price  and  meals  at  prices  depending  upon 
l^e  orders  given  at  the  usual  hotel  rates  constitutes  a  material  dif- 
ference in  the  system  of  keeping  hotels  from  that  which  formerly 
existed.  The  defendants  conducted  a  restaurant  in  connection  with 
their  hotel,  at  which  meals  were  furnished  in  accordance  with  fixed 
prices.  General  Hancock  and  family,  after  the  first  month  of  their 
stay  at  the  defendants'  hotel,  and  at  the  time  the  property  in  ques- 
tion was  stolen,  tocdc  their  meals  at  the  restaurant,  for  which  they 
paid  prices  for  each  meal  the  same  as  other  guests  or  travellers.  So 
far  then  as  this  is  concerned  they  must  be  considered  the  same  as 
other  guests.  Certainly  they  were  not  boarders  in  the  sense  in  which 
that  term  is  understood.  As  they  were  guests  at  the  restaurant  at 
the  time  when  the  loss  occurred  and  paid  as  such,  it  is  difficult  to 
see  upon  what  principle  it  can  be  uiged  that  they  were  boarders 
because  their  lodgings  were  in  the  hotel  or  in  rooms  connected 
therewith.  To  sustain  such  a  rule  would  make  them  boarders  in 
part  and  guests  in  part.  This  would  be  unreasonable,  the  more  so 
in  this  case,  because  the  proof  does  not  establish  a  contract  for  any 
fixed  time. 

The  appellants'  counsel  claims  that  the  referee  having  found  that 
General  Hancock  and  family  for  several  years  prior  to  going  to  the 
St  Cloud  Hotel  had  been  boarding  at  another  hotel  in  New  York 
city,  therefore  they  were  not  travellers  or  passengers,  but  were  at 
their  home  and  were  citizens  of  New  York.  As  we  have  already 
seen,  the  general  being  a  soldier,  and  liable  to  be  called  to  distant 
and  remote  places  by  order  of  the  government,  and  thus  obliged  to 
change  his  head-quarters,  had  no  residence  in  tlio  city  of  New  York, 
and  when  stopping  at  a  hotel  awaiting  orders,  wiUi  the  right  to 
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leaye  at  umj  motnait,  he  most  be  regarded  m  a  trapBieat  penen  the 
same  as  any  other  traveller  or  passenger.  At  oDnupoix  law  the  inn- 
keeper was  compelled  to  furnish  lodgings  and  entertaanmwit  for 
travellerB  and  passengers,  and  he  was  bound  to  protect  the  property 
they  brought  with  them  and  was  liaUe  if  it  was  lost  «r  injured. 
See  Mowers  y.  lithers,  61  VI.  Y.  34;  s.  c,  19 Am.  Bep. 24i.  ''The 
length  of  time  that  a  man  is  at  an  inn  makes  no  difference  whether 
he  stays  a  week  or  a  month  or  longer :  so  although  he  is  not  strictly 
transient,  he  retains  his  character  as  a  trayeller,^^  bat  he  BUiy,  by  a 
special  contract  to  board  and  sojourn,  make  himself  a  boarder,  and 
being  such  the  innkeeper  is  not  liable.  Story  BaiL,  §  477  ;  2  Pars. 
Cont.  150  ei  seq.  The  decisions  haye  not  been  entirely  harmonious 
as  to  whether  jSxing  in  adyance  the  price  to  be  paid  and  tha  length 
of  the  stay  has  the  effect  in  law  to  constitute  such  person  a  mere 
boarder  or  lodger,  and  to  depriye  such  yisitor  of  the  duoacter  of 
guest.  There  are  numerous  decisions  in  the  books  of  reeent  date 
which  hold  that  where  there  is  a  special  agreement  as  to  time  and 
price  that  does  not  absolutely  disturb  the  relationship  of  innkeeper 
and  guest.  Pinkerian  y.  Woodward,  33  CaL  557  ;  Borkskiro  Woolen 
Oo.  y.  Proclar,  7  Cush.  417 ;  Norerose  y.  Norcrose,  53  Me.  169 ; 
Walhng  y.  PoUer,  35  Conn.  183 ;  MeDameb  y.  Bobineon,  26  Yt. 
316  ;  see  also,  Parker  y.  Flint,  12  Mod.  255.  These  cases  indicate 
a  tendency  in  the  courts  to  conform  the  old  rule  to  the  changes 
made  in  hotel  keeping  in  modem  times* 

We  are  referred  by  the  learned  counsel  for  the  appellants  to 
numerous  cases  to  sustain  the  doctrine  he  contends  for,  among  which 
aie :  Vance  y.  Throckmorton,  5  Bush,  41 ;  Manning  y.  Welle,  9 
Humph.  746 ;  Hureh  y.  Byere,  29  Mo.  469 ;  Pollock  y.  Landis,  36 
Iowa»  651 ;  Lusk  y.  Behte,  22  Minn.  468,  and  others.  A  careful 
examination  of  these  authorities  discloses  that  in  each  of  them  it  is 
yery  apparent  that  the  relation  of  landlord  and  guest  did  not  exist, 
and  that  the  party  who  claimed  damages  of  the  innkeeper  was  in 
every  case  a  boarder  beyond  any  question,  and  that  in  most,  if  not 
in  all  of  them,  there  was  a  special  contract  as  to  time  and  price 
which  established  that  relationship.  None  of  them  are  analogous 
to  the  case  at  bar,  and  in  none  of  them  was  it  made  to  appear  that 
the  plaintiffs'  occupation  was  of  a  character  which  rendered  them 
liable,  upon  call,  to  remove  from  their  location  and  go  elsewhere. 
Besides^  the  proof  shows  in  all  these  cases  a  special  contract  which 
could  not  be  terminated,  as  in  the  case  at  bar,  at  any  moment,  or 
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which  wa8  liable  to  be  concluded  by  the  orders  of  a  higher  authority. 
The  caseB  cited  are  therefore  not  in  point,  and  cannot  control  the 
decision  of  the  question  considered. 

It  must  be  borne  in  mind,  in  considering  the  question  discussed 
that  the  referee  refused  to  find  that  there  was  any  substantial  con- 
tract for  plaintiff's  stay  at  the  hotel  and  that  he  found  differently 
and  hence  it  may  well  be  held,  in  entire  harmony  with  the  cases 
last  cited,  that  the  fixing  of  the  price  did  not  change  the  relation- 
ship of  the  parties  as  innkeeper  and  guest  The  common-law  rule 
which  fixes  the  liability  of  an  innkeeper  to  his  guest  is  a  salutary 
one  and  imposes  no  needless  hardship  upon  him,  and  it  should  be 
administered  according  to  its  spirit  without  regard  to  technical  dis- 
tinctions. The  statute  (chapter  421,  Laws  of  1855),  was  enacted 
for  the  benefit  of  the  innkeeper  and  if  complied  with  furnishes  full 
and  ample  relief  from  the  liability  incurred  under  the  common  law. 
The  defendants  here  failed  to  comply  with  the  statute  by  their 
neglect  to  conform  to  its  provisions  and  have  no  ground  to  complain 
when  made  amenable  for  such  failure.  It  is  no  hardship  in  the  law 
that  they  are  called  upon  to  answer  for  losses  occasioned  by  their 
own  neglect.  It  is  to  be  presumed  that  every  innkeeper  sufficiently 
guards  the  hotel  under  his  charge  so  as  to  protect  its  inmates  from 
the  depredations  of  criminals.  When  they  fail  to  do  this  and  care- 
lessly omit  to  notify  the  inmates  where  their  valuables  can  be  fully 
protected,  no  reason  exists  in  the  law  or  in  justice  why  they  should 
not  respond  for  losses  attributable  to  their  own  remissness.  The 
defendants  here  wei-e  manifestly  wrong  in  failing  to  comply  with  the 
statute  cited  and  as  they  have  not  brought  themselves  within  any 
rule  of  law  which  exempts  them  from  the  liability  incurred  by  inn- 
keepers generally  in  their  relation  to  travellers  and  guests,  we  are 
unable  to  see  why  they  should  be  relieved  in  the  case  at  bar. 

The  findings  of  the  referee  and  his  refusals  to  find  were  clearly 
right  and  unless  some  error  exists  in  the  rulings  as  to  the  evidence 
they  should  be  sustained. 

We  have  given  due  attention  to  the  other  questions  raised  and 
can  discover  no  ground  of  error  which  would  authorize  a  reversal  of 
the  judgment. 

The  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 

BcjOER,  G.  J.,  Rapallo,  and  Danforth,  JJ  .,  concur,  Andrews, 
Earl  and  Finch,  JJ.,  dissent. 
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Kan  w  TBM  lUrumjL—  Bloty  ttiju  (BiflmMtt,  %  4T0;  "^TtelMgtlioCtlBMttMtABMHi 
liatMiiiiniiwhiesnodWtreaee;  wbatlMr  ha  tiy  •  wnifr,or  •  month,  or  lofor;  wa^ 
w^tthftt  altbwuh  ha  la notatrioUy  Iwimtoiia,  he  rotaiaa  hia  eharaeiar  aa  a  tvavallar. 
Aad  If  ha  atffl  lain  reality  a  tnvallar,tha  makinc  oC  a  apadal  asnaaBanl  with  tha  in- 
for  tha  prioa  of  hla  board  07  tha  week  wfll  not  ohanga  hia  oharaator  aaacneatk  and 
faim«naraboafdar.  Bat  If  •  peraon  oomaa  upon*  qMoialoontraoi  to  board,  and 
aojoum  at  aa  ten,  ha  la  not,  In  the  aanaa  of  tha  law,  a  faaat ;  but  ha  la  daaaaed  a 
boarder.**   TkmveDera  "are  not  entitlad  to  aaleet  a  partlcater  apartaant.**    U.,l«m. 

InPfnfcaKoiiT.  iroociioar(l,nGal.  M7,ltlaeaid:  **  A  tn?eller  who  entera  aa  ion  aa  a 
gnaat  doaa  not  oeaaa  to  be  agnaat  by  prupoaing  to  reaaaln  a  ilTan  nnmber  of  daja,  or  Iqr 
aaoertalnlns  the  price  that  will  be  chained  for  hla  aatertatanient,  or  by  paying  te  advaaoe 
florapart  or  the  whole  of  the  entertahimeot,  or  paying  for  what  ha  haa  oooaaion,  aa  hla 
wanta  are  anppUed.**  Bat  te  thia  eaaa  there  waa  no  agreeoMnt  whaterer,  and  the  only 
qooation  waa  whether  the  ooatomof  demand  of  payment  and  payment  te  advance  changed 
the  rwlatlonai  The  plaintiff  arrived  at  the  Inn  on  the  let  of  November,  tetending  to  em- 
baric  In  a  ateamer  iriilch  aalled  on  the  ISthof  tbeaame  month,  and  waa  clearly  a  traveller, 
and  tha  hooae  waa  not  almply  a  lodging  hooae,  becaoae  it  waa  open  to  eveiybody.  The 
real  quertlon  waa  whether  the  houae  waa  an  Inn;  not  whether  the  plaintiff  waa  a  traveller 


In  jrororaBv.iViireroat.  53  Me.isa,  the  court  said:  **  Neither  the  length  of  time  that  a 
mannmainaataninn,  noranyagreementhemay  make  aa  to  the  price  of  board  per  day, 
or  per  week,  deprivea  him  of  hla  character  aa  a  traveller  and  a  gneat,  provided  that  he  re- 
tolne  hla  Matua  aa  a  traveller  in  other  reapecta.  If  an  inhabitant  of  a  placemakea  a  apedal 
eootiact  with  an  Innlreeper,  there,  for  board  at  hia  inn,  he  ia  a  boarder,  and  not  a  gueat. 
Tbe  tert  qneetlooa  are,  waa  he  a  traveller  and  a  wayfarer,and  waa  he  reoeived  and  enter- 
tained aa  each  by  the  Innkeeper  in  hii  Innf  **  Citing  BerlcaMn  Woolen  Co.  v.  Proetor,  7 
Cndi.  417.  This  ia  o6fter.  The  facta  Bhowed  a  clear  caae  of  the  relations  of  innkeeper  and 
travelling  guest.  It  waa  not  a  oaae  of  apedal  contract,  but  of  stopping  for  aix  days  with- 
out contract. 

In  BerkBhire  Woolen  Co.  v.  Proetor,  7  Cuah.  484,  the  court  say,  after  quoting  the  pea- 
■age  from  StOTj:  *^  The  almi4e  fact  that  Bnsaell  made  an  agreement  as  to  the  price  to  be 
paid  fay  him  by  the  week,  would  not,  upon  any  principle  of  law  or  reaaon,  take  away  hla 
character  aa  traveller  and  gueat.  A  gueet  for  a  single  night  might  make  a  apedal  contract 
as  to  the  price  to  be  paid  for  his  lodging,  and  whether  it  were  more  or  leaa  than  the  usual 
prfoe.  It  would  not  affect  hla  character  aa  a  gueat  The  character  of  gueet  does  not  de- 
pend upon  the  payment  of  any  particular  price,  but  upon  other  facta.  If  an  inhabitant 
of  a  friace  makea  a  special  contract  with  an  innkeeper  there,  for  board  at  hia  inn,  he  is  a 
boarder,  and  not  a  traveller  or  a  gueet.  In  the  sense  of  the  law.  But  Bnssell  waa  a  trav- 
eller,** etc  Bnasell  waa  a  reddent  of  another  plaoe,  and  was  temporarily  vidt- 
laig  Boaton  aa  a  witneas  at  oourt.   This  distinguishes  this  oaae  from  the  principal 


In  WaUing  v.  PoUer,  8S  Oonn.  188,  the  paitlea  were  both  reddenta  of  the  same  town, 
but  the  plaintiff  stopped  over  night  at  the  defendant's  inn  there,  and  thIa  waa  held  to 
makia  him  a  guest.  The  oourt  say :  "If  he  reddes  at  the  inn  his  relation  to  the  innkeeper 
la  tliat  of  a  boarder;  but  If  he  reaides  away  from  it,  whether  far  or  near,  and  comes  to  it 
for  entertainment  aa  a  traveller  and  receives  it  as  such,  paying  the  customaiy  rates,  we 
know  of  no  reason  why  he  should  not  be  subjected  to  all  the  duties  of  a  guest,  and  entitled 
to  an  the  rights  and  privileges  of  one.  In  short,  any  one  away  from  home,  reoelving  ao- 
cominodaUons  of  an  Inn  as  a  traveller,  is  a  gueat,  '*  etc. 

Id  Manning  v.  WOU^  9  Humph.  748,  the  plaintiff  was  staying  at  defendant's  inn  at  an 
agreed  monthly  price.  He  waa  hdd  not  to  be  a  guest.  The  caae  does  not  show  whether 
he  came  from  another  place.  The  court  say:  "  Nor  is  a  perMn  a  gueat,  in  the  sense  of 
the  law,  who  comes  upon  a  special  contract  to  board  and  sojourn  at  an  inn;  he  is  deemed 
a  boarder.**  **  A  pasMnger  or  wayfaring  man  may  be  an  entire  stranger.  He  must  put 
np  and  lodge  at  the  Inn  at  friiich  his  day*s  Journey  may  bring  him.  It  is  therefore  import*' 
ant  that  he  ahould  be  protected  by  the  most  stringent  rules  of  law,  enf  ordng  the  liabflity 
of  the  innkeeper.*'  *  *Jtat  as  a  boarder  doea  not  need  such  protection,  the  law  does  not 
afford  it.*' 
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In  KUbm  ▼.  fflUbAfwM,  f  B.  Moor.  T8»  tiie  ipumnK^  from  Btoty  and  Um  fine  ■eotaaoe 
tlw  lMl«Me«ro^pwt8dl,  Imt  tte  qnMHinn  was  wfaatter  tiM  dcteadaal  vMaa 
TlM  pfwslM  fMtaara  aofe  dlaelond,bakttMliQldk«wMttuiitli«  dcCflodaiit 
lif  mepeiy  >  boTdtag  boo—  leecpeg. 

The«M»ar  JTelldiilcliT.  BoMnwa,  »  TLSIS,  ta^olvM  noqMrtioB  aiten*  in  the  pria- 
eHMd  ease,  and  makes  no  itrteMont  afypUoable  to  fU  rlmmmilinnw  II  ww  « 
•an  of  leavtog  a  horse  at  tbe  Ian  for  soma  tima,  and  aatiag  and  lodsinc  tlMve  a 
piortlon  of  the  leme  ttne. 
Iniille»T.anieik^lsa&<N.  &)e88,  ttepeoon  stopplnc  attbo  Inn  oama  ttieio  with 
Cram anoOierplaoe»o»  Ills waj ton laoeai  a  third  plaoe.  With  occasional  ab- 
be remained  at  the  inn  two  months.  U  was  held  that  he  must  be  presumed  to  be 
lOft  a  gneaL  The  ooort.said  that  the  oharacter  of  the  relation  was  not  chansed  from  guest 
to  lodger  by  the  length  of  aojovm  at  tike  Inn.  It  is  assumed  that  the  person  was  a  tran- 
■Isnt  trateliar. 

In  Thompmm  t.  La/cy^  8  B.  ft  Aid.  186,  the  court  say  an  inn  *'is  a  boose  where  the  trar  • 
eDer  iafnmished  with  emy  thing  which  be  has  ocoasioa  for  whilst  upon  his  waj.*'  **la 
Alls  case  the  defendant  does  not  chaige  as  a  mere  lodglng-hoase  keeper,  by  the  week  or 
month,  but  for  the  Dumber  of  nights.  A  lodging-house  keeper,  on  the  other  hand,  makes 
a  contract  with  every  man  that  comes;  whereas  an  innkeeper  is  bound,  without  making 
any  special  contract,  to  provide  lodging  and  entertainment  for  all  at  a  reascmable  piioe.*' 
The  case,  although  dted  by  defendant's  counsel.  Is  not  specially  in  point,  ezoepi as  to  its 
first  definition  of  an  inn. 

In  DoMMey  t.  Bfehcmbon,  8  Bl.  ft  Bl.  U4,  dted  by  defendant's  counsel,  tha  declare 
tlon  stated  that  the  defendant  .was  a  boanfingAouse  keeper.  This  distinguishes 
fhe  -case. 

In  WiiUenKaie  r.  dorfbe,  5  flandf .  847,  the  oouit  said :  **  It  was  suflldent  to  prove  that 
an  who  came  were  recelTod  as  guests  without  any  prvriousagreement  as  to  the  duration  of 
fhdr  stay  or  the  terms  of  their  entertainment,  and  this  was  the  proof  actually 
given.*'  So  the  question  did  not  arise  there,  but  the  definition  favors  the  de- 
fendant. 

In  WWard  v.  ReMhard^  8 S.  D.  Smith,  148,  the  court  dedared  the  distinction  between  a 
boarding-house  and  an  inn  to  be,  that  In  the  Conner  the  guest  Is  under  sn  ezpreea  contract 
for  a  certain  time  and  rate,  while  In  the  latter  he  Is  entertained  from  day  today,  under  no 
oontract  except  an  implied  one. 

In  Hdtt  V.  POce^  100  Maas.  dBS,  the  plaintiff  was  a  carpenter,  boardingln  Boston  when 
not  elsewhere  employed,  and  was  temporarily  engaged  at  work  in  Ounbrldga.  The  de- 
fendant kept  an  inn  at  Cambridge,  in  which  he  entertained  transient  guests  at  $8  a  day 
and  weekly  boarders  at  $5  a  week,  who  sat  at  different  tables.  The  plaintiff  went  to  the 
tnn  early  to  November  and  agreed  to  pay  $5  a  week  for  board,  with  no  agreement  as  to 
Ume.  He  remained  a  week  or  two  and  left,  returning  In  four  or  five  days,  and  remaining 
until  December  8th,  and  sitting  with  the  weekly  boarders,  but  usually  spending  Sunday  at 
his  boardtng-house  In  Boston.  The  defendant  requested  a  ruling  that  there  was  no  evi- 
dence that  plaintiff  was  a  guest,  but  this  was  refiiBed.  Hdd,  no  error.  The  court  s^y: 
'*  The  duration  of  the  plaintiff's  stay,  the  prk^  paid,  the  amount  of  acooramodatioB 
afforded,  the  transient  or  permanent  character  of  the  plalntiff*s  reddence  and  occupation 
bis  knowledge  or  want  of  knowledge  of  any  difference  of  accommodation  afforded  to,  or 
price  paid  by, boarders  and  guests,  are  aD  to  be  regarded  to  settling  the  question.** 
Here  the  platotiff  having  another  reddence  might  possibly  be  regarded  as  a 
traveller. 

In  JcAie  V.  Oordfmil,  85  Wis.  118,  the  plaintiff,  a  traveller  residing  at  a  distant  place, 
Isitlng  the  defendant's  town  to  buy  goods,  sought  defendant's  inn,  asked  if  he  took 
boarders,  and  the  price  by  the  week,  and  was  received  into  the  house.  His  intention, 
not  communicated,  was  to  remato  only  three  or  four  days,  but  nothing  was  said  as  to  the 
length  of  his  stay.  The  loss  occurred  two  days  afterward.  Hdd,  that  there  was  no  error 
*in  the  refusal  to  charge  that  **  If  plaintiff  was  stopping  at  the  hotd  under  an  agreement 
to  board  by  the  week,  he  was  not  a  guest  but  a  boarder,  and  the  common-law  liability  of 
an  innkeeper  over  the  property  of  his  guest  did  not  apply.'*  The  court  say:  **  It  Is  well 
settled  that  if  a  person  goes  to  an  inn  as  a  wayfarer  and  a  traveller,  and  the  tonkeeper  r»- 
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eelYes  him  Into  his  Inn  as  inch,  he  heoomM  the  innkeeper's  guest,  and  the  relation  of 
ludloitl  and  goest,  with  all  Its  xlghtsand  liahilltles,  Is  instantly  established  between  them. 
Neither  the  length  of  time  that  a  man  remalea  at  an  inn,  nor  aqy  agreement  he  maj  make 
as  to  the  jtrice  of  board  per  daj  or  per  week,  deprtTos  him  of  his  character  as  a  traveller 
and  a  guest,  provided  he  retains  his  ttattu  as  a  traveller  in  other  respects.'*  Citing  7  Cosh. 
417;  100  Mass.  485;  88  CaL  657;  58  Me.  168.  Theplaintiff  was  clearly  a  traveller  and  a  guest 
Intfalscase. 

TbemoetreDBiitgBae»aiidtheoBanearestinpolnt,  lalMfeT.  B0l0Ce,J8Minn.  468.  The 
plainttfTs  wife  and  six  chUdxen  became  inmates  of  defendant*s  hotel  at  St.  Paul,  on  the 
Tth  day  of  August,  1972,  and  except  that  two  of  the  children  left  about  September  18,  x»- 
'Budned  there  until  the  next  October.  The  plaintilf  was  not  a  resident  of  the  State,  but  at 
•ke  ttane  they  ovme  to  the  hotel  bis  wife  and  children  had  been  living  In  St.  Paul  for  three 
«r  four  rears,  sometlmefl  keeping  house,  sometimes  staying  at  ahotel  or  hoanflng-honse, 
the  plainOff  visiting  them  two  or  three  times  a  year.  The  plaintiff  came  to  the  hotel  on 
the  lOthof  September,  and  remained  about  four  weeks.  There  was  an  agreement  for 
special  rates  for  himself  and  his  family,  lower  than  transient  rates.  On  the  20th  of  Sep- 
JMiliiii  the  watch  of  the  plaintiff  and  jewelry  of  the  children  were  stolen  from  the  hotel. 
Bdd,  that  the  plaintiff  was  a  traveller,  but  the  children  were  not,  and  the  defendant  was 
liable  for  the  watch  but  not  for  the  jewelry.  The  court  eay :  ^  This  strict  liability  exists 
only  in  favor  of  travellers.*'  As  to  the  family,  *'  they  must  be  regarded  ss  in  fact  dwell- 
In  and  Inhabitants  of  St.  Paul.**  '*They  oertainly  were  not  traveUers  in  any  Just 
of  the  word.**  As  to  the  husband,  "  he  was  received  there  aB  a  traveller,  and  In 
no  other  character.*'  "  His  statue  as  a  traveller,  like  any  other  stotiM,  once  shovm  to 
eztet,  is  to  be  presumed  to  have  continued.  Neither  the  agreement  by  which  he  was  to 
pay-  uncial  rates  for  himself  and  family,  lower  than  those  onUnarily  charged  for  tran- 
risDt  guests,  nor  ths  fact  that  he  remained  in  the  inn  for  a  month,  nor,  eo  far  as  we 
disoover,  any  other  fact  which  appeared  in  the  case,  furnish  any  evidence  that  his 
character  was  chaaged  ftom  that  of  a  traveller  to  that  of  a  boarder.'*  It  will  be  noted 
MiSDt  thero  was  no  agreement  as  io  the  lengtii  of  the  plaintiff's  personsl  sojourn. 

In  FKeh  v.  Coaler,  17  Hun,  126,  **  The  defendant,  an  Innkeeper,  laned  invitations  for  a 
"fourth  of  July  party '  at  his  tnn;  he  furnishing  music,  a  supper  and  stabling  for  the 
herses  for  two  doQan.  In  pursuance  of  one  of  these  Invltatioas  plaintiff  attended,  sta- 
Med  his  horse  with  the  defendant,  danoed,  and  had  supper,  paying  therefor  two  dollars. 
He  also  drank  at  the  inn,  liquors  being  charged  for  in  addition  to  the  two  dollars.  In  an 
•etkm  brought  to  recover  for  an  injuiy  to  platnttfTs  horse,  held,  that  the  relation  of  inn- 
keeper and  guest  did  not  exist.** 

It  wHl  be  perceived  that  there  is  no  exact  precedent  for  the  principal  case.  Every  one 
of  the  fbregoing  cases  is  differenced  from  It  by  one  circumstance  or  another.  We  think 
we  mar  aaf eJty  ssj,  that  although  mere  protracted  sojourn  and  an  agreed  price  Cor  enter* 
If^wwtfmt^  do  not  couititutethe  applicant  at  an  Inn  a  boarder,  yet  it  has  never  been  d^ 
dded  that  a  contract  to  remain  a  certain  protracted  length  of  time,  with  an  agreement  on 
Ae  price  therefor,  are  oonststent  with  the  relation  of  innkraper  and  guest,  even  in  the 
SMS  of  a  traveller.  There  Is  no  intimation  of  any  such  doctrine  in  any  of  the  foregoing 
eases  except  PInkerton  v.  TToodiecinf ,  and  there  the  language  is,  "proposing  to  remain 
a  given  numberof  days."   See  notes,  7  Am.  Deo.  401 ;  14  id.  2BB. 
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Savlsbust  y.  Yillaob  ov  Ithaojl. 

(MN.  T.tT.) 


'Where  a  Tillage  hma  power  to  repair  atreete  and  sidewalks,  and  preTent 
obstmcUons  thereof,  andhassoflbreda  sidewalk,  unsafe  inoonstmetionand 
bailt  without  its  aathoritj,  to  remain  for  a  jear,  it  is  liable  lor  an  injury 
occasioned  therebj. 

ACTION  for  personal  injury  through  defectiye  sidewalk.    The 
opinion  states  the  case.    The   plaintiff  had  judgment,  re- 
yersed  at  General  Term. 

F.  B.  TibMts,  for  appellant 

S.  D.  HaUiday^  for  respondent. 

DANFOBTHy  J.  The  place  of  the  accident  was  a  public  street  in 
the  village  of  Ithaca.  Its  sidewalk  was  uneven  upon  the  surface 
and  slanting ;  it  extended  over  and  so  bridged  an  excavation,  three 
or  four  feet  deep,  at  the  bottom  of  which  was  a  pile  of  sharp-cor- 
nered stones,  of  such  shape  that  a  person  falling  upon  them  would 
receive  serious  injury.  There  was  no  railing  or  other  guard  upon 
cither  side  of  the  walk.  It  does  nofc  appear  to  have  been  built  by 
the  defendant,  but  had  been  in  this  condition  for  about  one  year,  and 
the  defendant  had  notice  of  it  a  long  time  before  the  13th  of  June, 
1879.  On  that  day  the  plaintiff,  while  travelling  on  foot  over  the 
walk,  without  fault  on  her  part  and  by  reason  solely  of  its  defective 
and  unguarded  condition,  was  precipitated  from  it  upon  the  stones 
below.  She  was  injured  and  brought  this  suit.  The  above  facts 
were  found  by  the  referee,  and  he  directed  judgment  in  her  favor. 
The  General  Term  has  reversed  this  decision  upon  the  sole  ground 
that  the  defendant  neither  built  nor  ordered  the  construction  of  the 
sidewalk. 

In  this  was  error.  By  charter  the  defendant's  trustees  are  made 
commissioners  of  highways,  and  among  other  things  are  empowered 
to  construct,  repair  or  discontinue  its  streets  and  sidewalks,  ''and 
prevent  the  incumbering  or  obstructing  the  same  in  any  manner. " 
Laws  of  1864,  ch.  257 ;  Laws  of  1871,  ch.  140  ;  Laws  of  1875,  ch. 
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287.  The  order  appealed  from  aasames  that  if  the  bailding  of  the 
walk  had  been  a  corporate  act  the  defendant  woold  have  been  liable. 
That  is  well  settled.  Conrad  y.  TrusUsiof  Village  of  lihaca,  16  N. 
Y.  158.  In  snch  case  it  would  be  sufficient  to  show  that  the  work 
was  done  bj  its  authority.  If  the  structure  which  caused  the  injury 
is  erected  on  its  hind,  or  on  premises  which  it  controls,  by  permission 
of  its  officers,  the  same  result  must  follow.  An  equal  liability  is 
incurred  when  by  omission  to  repair  or  compel  the  remoYal  of  a 
walk  constructed  without  their  authority,  but  of  the  existence  of 
which  they  haye  notice,  a  way  dangerous  for  travel  is  allowed  to 
stand  within  the  limits  of  its  streets.  In  such  a  case  it  is  their  duty 
to  repair  or  remoye  it,  and  with  money  in  hand  or  power  to  procure 
it,  there  is  no  ground  for  irresponsibility.  One  or  the  other  of  these 
things  must  be  done.  It  is  true  that  whether  a  municipal  corpora- 
tion shall  build,  or  permit  to  be  built,  a  sidewalk  on  any  of  its 
streets,  is  matter  of  discretion  not  to  be  regulated  by  the  courts, 
yet  when  a  sidewalk  is  built  with  or  without  its  permission,  it  be- 
comes responsible  for  its  condition  and  bound  so  long  as  it  exists  to 
keep  it  in  order.  This  duty  is  ministerial  and  not  judicial  Mines 
V.  Oiiy  of  Lochporty  60  N.  Y.  239 ;  Hyatt  v.  Village  of  Rondoui, 
44  Barb.  396 ;  41  N.  Y.  619 ;  Vogel  v.  Mayor,  92  id.  10 ;  s.  c,  44 
Am.  Bep.  349.  In  this  case  therefore  it  can  make  no  difference 
how  the  walk  came  into  existence,  if  the  corporation,  with  notice, 
permitted  it  to  be  used  for  public  trayel.  By  the  act  of  the  builder, 
and  acceptance  or  acquiescence  in  the  building  of  it  on  the  part  of 
the  defendant's  officers,  they  had  control  over  it,  and  it  became  the 
property  of  the  Tillage  as  completely  as  if  it  had  been  put  in 
position  by  the  Tillage  itself.'  The  principle  upon  which  the  aboTe 
cases  were  decided  uphold  this  proposition,  and  the  case  of  Requa 
T.  City  of  Rochester,  45  N.  Y.  129 ;  s.  c,  6  Am.  Eep.  52,  to  the 
same  effect,  is  so  like  the  case  before  us  as  to  make  it  decisive  in 
faTor  of  the  appellant. 

That  of  Urquhart  t.  Ogdensburg,  91  N.  Y.  67 ;  8.  c,  43  Am. 
Bep.  666  is  relied  on  by  the  respondent.  There  the  sidewalk  needed 
no  repair  and  the  complaint  related  to  the  plan  of  its  construction. 
As  that  was  within  the  judicial  discretion  of  the  defendant,  negli- 
gence could  not  be  predicated  of  it. 

The  learned  counsel  for  the  respondent  also  seeks  to  sustain  the 
order  of  the  Oeneral  Term  upon  grounds  not  noticed  by  them,  al- 
leging that  the  CTidcnce  failed  to  disclose  either  defects  in  the  walk 
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or  proper  care  on  the  part  of  the  plamtiS  in  using  the  walk.  It  is 
a  sufficient  answer  to  these  positions  if  there  was  evidenoe  which, 
in  some  reasonable  aspect^  might  sustain  the  finding  of  the  referee. 
In  such  a  case  it  will  not  be  reviewed  by  this  court  An  examina- 
tion of  the  testimony  shows  that  there  is  nothing  obyionsly  wrong 
in  his  conclusions  and  we  find  no  reason  for  interfering  with  them. 
The  merits  were  well  considered,  and  the  record  disdoses  no  legal 
error  committed  by  the  referee.  His  decision  stands  upon  sound 
policy  and  is  a  proper  recognition  of  the  duty  of  public  officers  to 
have  regard  to  the  business  intrusted  to  them,  upon  the  perform- 
ance of  which  the  safety  of  the  citizen  dep^ids. 

The  order  of  the  Oeneral  Term  should  therefore  be  reyersedf 
and  the  judgment  entered  upon  the  report  of  the  referee  affirmed. 

Order  reversed  and  judgment  affirmed. 

All  concur,  except  Bapallo  and  FiiroH,  JJ.,  not  voting. 


BowBN  V.  Bbck. 

(WN.  T.86.) 

MoTtgaffe^^oimimptian  hff  meeeptanee  of  deed. 

Acceptance  of  a  deed,  purporting  to  be  anbject  to  a  mortgage  which  the  grantee 
asunmee  and  agrees  to  paj  as  part  of  the  consideration,  Mnds  the  grantee  to 
such  payment. 

FOBEGLOSURE.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Saneom  £  Joycc^  for  appellant. 

Oeorge  W.  Bowen,  for  respondent. 

Akbbews,  J.  The  right  of  the  plaintiff  to  recover  in  this  action 
is  not  contrevertedy  assuming  that  the  clause  contained  in  the  con- 
veyance of  February  19,  1863,  from  Philip  Murphy  to  the  defend- 
ants Beck  and  Tucker,  by  which  the  grantees  assumed  and  agreed 
to  pay  .the  mortgage  from  Murphy  to  Jackson  on  the  land  con- 
veyed, and  to  which  the  conveyance  was  subject,  amounts  to  a 
covenant  of  the  grantees  to  pay  the  mortgage.  TTpon  that  assump- 
tion the  defense  of  the  statute  of  limitations,  which  is  the  only 
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defense  to  the  action»  fails.  The  sole  question  therefore  is  whether 
the  def  endants.  Beck  and  Tucker,  can  be  charged  as  upon  a  coyenant 
to  pay  the  mortgage.  We  think  this  point  ought  not  to  be  con- 
ridered  an  open  one  in  this  court 

The  question  as  to  the  effect  of  a  mortgage  assumption  cLiuse  on 
the  part  of  a  grantee  iii  a  conyeyance  by  deed-poll,  signed  by  the 
grantor  only»  was  considered  in  Atlantic  Dock  Co.  y.  Leavitt,  54  N. 
Y.  35 ;  s.  o.,  13  Am.  Bep.  556,  and  the  court  by  Eabl»  Commis- 
nooer,  expressed  the  opinion  that  a  grantee  in  such  a  deed  becomes 
bound,  upon  acceptance,  as  coyenantor  to  pay  the  mortgage.  The 
decision  of  this  point  may  not  haye  been  essential  to  support  the  judg- 
ment in  that  case,  but  the  question  was  carefully  considered  by  the 
court,  and  many  authorities  tending  to  sustain  the  conclusion  reached, 
were  cited,  as  well  as  numerous  expressions  of  judges  in  the  courts 
of  this  State,  recognizing  the  doctrine  maintained  in  the  opinion. 

Under  these  circumstances  we  do  not  feel  at  liberty  to  examine 
the  question  de  novo,  eyen  if  as  an  original  question  we  might  en- 
tertain doubts  in  respect  to  it.  It  is  admitted  by  Mr.  Piatt,  who 
questions  the  doctrine,  that  up  to  his  time  it  had  been  accepted 
without  scruple  by  the  profession.  Piatt  on  Coy.  11.  It  has  doubt- 
less been  acted  upon  in  this  State,  with  at  least  the  apparent  sanc- 
tion of  our  courts,  and  it  will  produce  injustice  now  to  reject  it  and 
establish  a  different  rule. 

We  may  add  in  support  of  the  judgment  in  the  case  now  before 
us  that  the  conyeyance  to  Beck  and  Tucker  purports  to  be  an  in- 
denture which  according  to  its  proper  signification  is  a  deed  inter 
partes  or  a  mutual  deed.  It  is  said  in  Co.  Litt.  231  a,  ''an  indenture 
is  a  writing  containing  a  conyeyance,  bargain,  contract,  coyenants 
or  agreements  between  two  or  more.^'  And  Sir  Henry  Finch  in  his 
Book  on  the  Law,  109,  speaking  of  the  different  kinds  of  deeds, 
says:  "Indenture — that  which  is  the  mutual  deed  of  both.'' 
The  deed  in  this  case  was  accepted  by  the  grantees  as  an  indenture, 
and  it  does  not  seem  to  be  contrary  to  principle  to  hold  that  for  the 
poipoae  of  the  remedy  it  shall  be  regstfded  as  an  instrument  of  the 
cfaaraoter  expressed  and  as  the  deed  of  both  parties. 

The  cases  in  New  Jersey  accord  with  the  yiew  taken  in  Atlantic 
Dock  Co.  y.  Loavitty  supra;  Finloy  y.  Simpoon^  %  Zab.  311 ;  Spark' 
man  y.  Chte,  27  Alb.  L.  J.,  33. 

We  think  the  judgment  should  be  affirmed. 

AH  concur.  Judgment  afflrmcd. 
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Thobkb  y.  Tubok« 

(M  N.  T.  90.) 

OHmUuU  law^^lareenif — $mrr$md§r  of  tUU, 

A.  reproMoted  to  B.  that  certain  works  of  which  B.  wu  •  director,  had  boen 
dAStrojed  bj  an  eiplosion,  and  that  the  manager  had  eent  him  to  Inform 
him ;  that  the  manager  had  neglected  to  fnmiah  him  with  mone^  for  hiare- 
tam  expenaee,  and  at  bis  reqaeet  B.  gave  him  monej  therefor.  BM,  no 
larcenj.* 

ACTION  of  false  imprisonment.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Wm.  P.  Chatnber8,  for  appellant. 

Nathaniel  G.  Moak,  for  respondent. 

Miller^  J.  The  complaint  in  this  action  alleges  two  causes  of 
action.  First,  for  false  imprisonment  in  procuring  plaintiff's  arrest 
without  a  warrant  for  the  alleged  offense  of  stealing  and  carrying 
away  money  of  this  defendant  by  trick  and  device ;  Second,  for 
malicious  prosecution  in  preferring  a  charge  for  the  same  offense. 

There  was  sufficient  proof  upon  the  trial  to  establish  the  fact 
that  the  plaintiff  was  illegally  arrested  without  a  warrant,  and  we 
think  there  was  no  error  in  the  refusal  of  the  judge  to  dismiss  the 
complaint  as  to  this  cause  of  action.  The  motion  to  dismiss  was 
based  upon  the  ground  that  a  felony  had  been  committed,  and  that 
there  was  reasonable  ground  to  suspect  that  the  plaintiff  was  the 
guilty  party,  and  under  these  circumstances  that  no  warrant  was 
necessary  to  make  the  an*est.  The  eyidence  showed  that  the  de- 
fendant was  a  director  in  the  Repauno  Chemical  Works  situate  in 
New  Jersey ;  that  a  person,  who  he  supposed  was  the  plaintiff, 
came  to  the  defendant's  house  in  New  York  and  represented  that 
he  had  been  sent  there  by  the  superintendent  of  the  works  to  in- 
form him  that  the  glycerine  factory  at  the  works  had  exploded, 
destroying  the  lives  of  two  men  and  the  factoiy  also ;  he  stated 
that  he  had  not  received  money  enough  to  pay  his  expenses  and 
that  he  required  14  or  15  to  take  him  back,  and  defendant  believing 

*  See  Orunmm  t.  State,  ante. 
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his  statement,  gave  him  $5  to  pay  his  ezpensei.  The  statement 
made  to  defendant  was  falsoy  and  the  defendant  caused  plaintifTa 
arrest  iu  consequence  thereof.  The  appellant  claims  that  the- 
oflense  was  larceny,  and  that  the  money  was  taken  from  the  de* 
fendant  with  a  felonious  intent  and  conyerted  to  his  own  use  by  the* 
plaintiff.  To  constitute  the  crime  of  larceny  there  must  be  a  tree* 
pass  committed  and  a  felonious  intent,  and  without  these  elements 
no  such  ofliense  can  be  made  out.  We  think  that  the  offense  proven 
was  not  one  of  larceny,  but  merely  one  of  false  pretenses,  and  came 
within  the  provisions  of  section  58,  8  Bevised  Statutes  (6th  ed.), 
page  948,  which  declares  that  ''  every  person  who,  with  intent  to> 
cheat  or  defraud  another,  shall  designedly,  by  color  of  any  false- 
token  or  writing,  or  by  any  other  false  pretense,  *  *  *  obtain 
from  any  person  any  money  *  *  *  upon  conviction  shall  be 
punished,"  etc.  In  Fa$$eti  v.  Smith,  23  N.  Y.  252,  it  was  held  that 
a  violation  of  the  provisions  of  the  statute  cited  was.  not  a  felony 
either  at  common  law  or  under  the  statute.  The  distinction  which 
exists  between  larceny  and  false  pretenses  is  a  very  nice  one,  but  no 
case  has  gone  to  the  extent  of  holding  that  money  obtained  in  the 
manner  and  under  the  circumstances  shown  in  this  case  constitutes 
the  crime  of  larceny.  The  money  here  was  voluntarily  parted  with 
by  the  owner  for  the  purpose  of  being  expended  in  the  payment  of 
the  expenses  of  the  person  who  obtained  it.  It  was  not  to  be  kept 
for  the  benefit  of  the  owner  or  to  be  returned  to  him,  and  no  right 
was  retained  to  the  same.  The  most  that  can  be  said  a&  to  the 
owner's  right  to  the  money  is  that  there  was  a  promise  to  pay  back 
to  him  the  same  amount. 

It  was  procured  by  direct  artifice  or  device  within  the  statute, 
and  no  trespass  was  committed  against  the  owner.  Neither  can  it 
be  said,  we  think,  that  in  law  there  was  an  animus  furandi  on  the 
part  of  the  person  procuring  the  money.  The  case  of  Loom  is  v. 
People,  G7  N.  Y.  322;  8.  c,  23  Am.  Kep.  123,  is  relied  upon  by  the 
counsel  of  both  sides,  but  we  think  it  falls  far  short  of  holding  that 
the  obtaining  of  money  upon  a  false  representation,  with  an  absolute 
surrcndei  of  the  title  to  the  same,  constitutes  the  crime  of  larceny. 
In  that  case  the  money  was  parted  with  for  a  specific  purpose  and 
without  any  intention  of  parting  with  the  title  to  the  same.  It  is 
there  laid  down,  that  **  even  although  the  owner  is  induced  to  part 
with  his  property  by  fraudulent  means,  yet  if  he  actually  intends  to 
part  with  it  and  delivers  up  possession  absolutely,  it  is  not  larceny  ;  *^ 
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and  further  it  is  said  **  it  will  be  obaerred  that  the  int^ation  of  the 
«wiier  to  part  with  his  property  is  the  gist  and  essence  of  the  offense 
of  larceny  and  the  vital  point  npon  which  the  crime  hinges  and  ia 
to  be  determined."  'Within  the  rule  laid  down  it  is  apparent  th&t 
there  was  an  intention  to  part  absolutely  with  the  money  in  the  case 
at  bar,  and  it  therefore  cannot  be  claimed  that  the  case  cited  sus- 
tains the  position  contended  for  by  the  appellant's  counsel  In  the 
ease  last  cited  it  is  stated  that  if  a  person  animus  furandi  avail 
himself  of  the  temporary  possession  of  property,  obtained  by  eon- 
sent  for  a  special  purpose,  to  convert  the  property  in  the  thing  to 
himself  and  defraud  the  owner  thereof,  he  certainly  has  not  the 
consent  of  the  owner.  .  This  has  no  application  to  a  case  where  the 
property  has  been  parted  with  absolutely,  as  is  the  fact  here. 

In  the  other  cases  cited  by  the  appellant's  counsel  there  was  a 
temporary  parting  with  the  property  for  some  specific  purpose  and 
they  are  not  directly  in  point. 

As  no  larceny  was  committed  it  is  not  necessary  to  consider  the 
question  as  to  whether  petit  larceny  is  a  fdkmy. 

[Minor  matters  omitted.] 

There  was  no  error  on  the  trial  and  the  judgment  should  be 
aflSrmed. 

All  concur.  JudgmmU  afirtMcL 


PlOPtiB  y.   NOKLKB. 
(04  N.  T.  1S7J 

Oriminal  Xm9— Mfory— arfriMMc  —  inetUp&iorif  guatima  to  dtftndant. 

The  State  may  eriminallj  punish  the  sale,  within  its  jariediction,  of  tickets  In 

a  lottery  organized  in  another  State  where  it  is  lawfal. 
On  an  indictment  for  selling  lottery  tickets,  the  prisooer,  on  cross-examination, 

may  be  asked  whether  he  had  been  ia  that  boslnflss,  and  had  bean  oon« 

▼leted  of  mailing  lottery  circulaia. 

CONVICTION  of  selling  lottery  tickets.    The  opinion  states 
the  case. 

Chas.  IT.  Brooke,  for  appellants. 
John  Vincent,  for  respondent. 
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FnrcH,  J.  [Omitting  minor  considerations.]  The  farther  oon* 
tention  that  because  this  lottery  was  lawful  xmder  the  law  of 
licnnsiana^  and  its  tickets  issned  rejvesented  yalne,  and  were  prop- 
erty, their  sale  in  this  State  eonld  not  be  prohibited  without  Tiolat- 
ing  the  proTisions  of  the  Federal  Constitution,  which  gire  to 
Congress  the  power  to  regulate  commerce  among  the  sereral  States, 
and  forbid  the  passage  of  any  law  imjiairing  the  obligation  of  a 
contract,  was  properly  characterized  by  the  Oeneral  Term  as  a 
**Tcry  extraordinaiy  proposition.**  The  learned  counsel  for  the 
appellants  cites  recent  decisions  of  this  court  as  indicating  a  drift 
in  the  direction  of  his  argument,  and  founded  upon  a  logic  which 
inTolTes  his  conclusion.  Ormes  y.  Davchy,  82  N.  Y.  443;  s.  c,  37 
Am.  Rep.  583 ;  Van  Voorkis  y.  BrintiuM,  86  N.  Y.  18;  8.  a,  40  Am. 
Rep.  &05.  Neither  of  these  cases  furnishes  the  slightest  ground  for 
a  construction  which  would  repeal  our  penal  laws  against  lotteries, 
or  make  them  absolute  nullities.  In  the  first  of  these  cases  the 
precise  question  was  whether  the  contract  sued  upon  was  a  yiolation 
Off  our  statute.  It  did  not  appear  that  the  adyertising  of  lotteries 
yras  to  be  done  in  this  State,  or  was  in  fact  done  in  this  State,  nor 
that  where  contracted  to  be  done  it  was  illegal  by  the  law  of  the 
locality.  And  the  recoyery  was  sustained  for  the  reason  that  our 
statute  against  lotteries  was  in  no  manner  infringed.  The  second 
of  these  cases  respected  the  status  of  the  parties  to  a  marriage  con- 
tract, made  in  another  State  and  yalid  where  made,  but  which 
would  haye  been  inyalid  if  made  within  our  jurisdiction.  Both 
cases  rested  upon  the  undeniable  truth  that  our  law  could  haye  no 
extra-territorial  operation,  but  neither  intimated  that  within  our 
jurisdiction  we  could  not  forbid  the  making  of  contracts  deemed 
immoral  and  against  our  public  ]>olicy.  There  is  no  impairment  of 
a  contract  obligation  by  our  law  against  lotteries.  We  prohibit  the 
making  of  certain  contracts  within  our  boundaries.  The  statute 
does  not  undertake  to  say  what  contracts  may  or  may  not  be  made 
under  a  foreign  law  ;  and  no  question  is  here  of  a  contract  yalid 
elsewhere,  or  as  to  property  brought  within  this  State.  It  does  not 
eyen  appear  that  the  lottery  ticket  had  oyer  been  issued,  or  acquired 
any  yalue  of  its  own,  or  became  a  yalid  obligation  anywhere,  when 
attempted  to  be  sold  within  our  jurisdiction.  We  cannot  impair 
what  does  not  exist.  We  forbid  the  contract  within  our  borders  ; 
we  do  not  tamper  with  an  existing  yalid  obligation.  In  the  present 
no  yalid  contract  was  or  could  haye  been  made  in  this  State. 
VouXLVI— 17 
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One  never  came  into  existence  either  aa  between  Mattocka  and  the 
defendants,  or  Mattocks  and  the  lottery,  which  under  our  law  was 
valid  or  effectuaL  What  happened  was  purely  the  violation  of  a 
criminal  statute,  and  it  made  no  difference  that  the  lottery  itself  was 
authorized  by  the  laws  of  Louisiana.  People  v«  S^urdevani^  23  Wend. 
420 ;  Charles  v.  People,  1  N.  Y.  184 ;  Orowr  v.  Morris,  73  id.  476. 
Our  statute  destroys  no  vested  right  of  property  innocently  acquired, 
and  in  no  manner  i-egnhites  commerce  between  the  States. 

The  defendant,  Noelke,  was  examined  on  his  own  behalf,  and  on 
cross-examination  certain  questions  were  asked,  which  it  is  urged 
were  erroneously  permitted.  One  of  these  questions  was  whether 
since  prior  to  1877  he  had  been  engaged  in  the  business  of  lottery 
tickets  and  lottery  policies.  Another  was,  whether  he  had  been 
tried  and  convicted  in  the  United  States  court  for  violating  the  law 
prohibiting  the  sending  of  matters  through  the  United  States  mail 
with  reference  to  the  drawing  of  any  lottery.  In  People  v.  Crapo, 
76  N.  Y.  288  ;  8.  c,  32  Am.  Bep.  302,  the  prisoner  was  on  trial  for 
burglary  and  larceny,  and  having  taken  the  stand  as  a  witness  in 
his  own  behalf,  was  asked  on  cross-examination  if  he  had  been  ar- 
rested on  a  charge  of  bigamy.  This  court  held  the  question  inad- 
missible, and  stated  the  true  rnle  to  be  that  the  disparaging  ques- 
tions, must  citlier  be  i*e1cvant  to  the  issue,  or  such  as  cleai'ly  go  to 
impeach  the  monil  character  and  credibility  of  the  witness.  In 
People  V.  Brown,  72  N.  Y.  671 ;  s.  c,  28  Am.  Rep.  183,  the  ques- 
tion asked  the  party  testifying  in  his  own  behalf  was  how  many 
times  he  had  been  arrested,  and  it  was  held  inadmissible.  In  Hyan 
V.  People,  79  N.  Y.  594,  the  witnesses  were  asked  if  they  had  been 
indicted.  This  court,  recognizing  the  right  to  put  questions  to  a 
witness  as  to  specific  facts  which  tend  to  discredit  him  or  impeach 
his  moral  character,  held  that  the  fact  of  an  indictment  could  not 
produce  such  result,  since  it  was  merely  an  accusation  and  innocence 
was  presumed.  In  People  v.  Oyer  and  Term. ,  83  N.  Y.  460,  we 
said  of  this  class  of  questions  that  our  control  over  them  was  not 
absolute,  and  that  as  a  general  rule,  the  range  and  extent  of  such  aii 
examination  is  within  the  discretion  of  the  trial  judge,  subject 
however  to  the  limitation  that  it  must  relate  to  matters  pertinent 
to  the  issue,  or  to  specific  facts  which  tend  to  discredit  the  witness 
or  impeach  his  moral  character  ;  and  to  the  some  effect  was  People 
V.  Casey,  72  N.  Y.  393.  The  Penal  Code  provides  that  "a  person 
heretofore  or  hereafter  convicted  of  any  crime  is,  notwithstanding, 
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a  competent  witneea  in  any  cause  or  proceeding,  ciyil  or  criminal, 
but  the  conyiction  may  be  proyed  for  the  porpoee  of  affecting  the 
weight  of  his  testimony,  either  by  the  record  or  his  croBS-examina- 
tion,  upon  which  he  must  answer  any  proper  question  releyant  to 
that  inquiry. "  §  714.  Within  these  rules  both  questions  put  to  the 
defendant  in  this  case  were  proper.  We  cannot  say  that  the  first  was 
not  pertinent  to  the  issue.  The  eyidence  of  the  party  on  his  direct 
examination  is  not  giyen,  but  we  can  see  that  if  for  a  period  of  time 
coyering  the  alleged  illegal  sale  to  Mattocks,  the  witness  was  en- 
gaged in  the  lottery  business,  it  would  make  much  more  credible  the 
testimony  of  the  informer.  But  at  least  a  fact  was  inquired  about, 
which  was  not  merely  a  charge  or  accusation,  but  the  actual  com- 
miMion  of  a  crime,  and  an  aflBrmatiTe  answer  must  necessarily  hare 
tended  to  discredit  the  witness.  The  second  question  was  admissible 
for  the  reason  last  named,  and  was  within  the  rule  of  the  Penal 
Code.  Other  objections  taken  by  the  appeUant  it  is  not  deemed 
necessary  to  discuss. 

The  judgment  should  be  aflSrmed. 

All  concur.  JudgnmU  affirmed. 


f 

t 


Whitford  v.  Laidler. 

(M  M.  Y,  146.) 
Agency — l€a$e  —  ddivery . 

A  lease  ranning  to  the  defendants  and  others  and  their  snocessors  !n  office 
described  them  as  offloera  of  a  corporation,  and  they  covenanted  for  them- 
selves and  their  sacoeseors  in  office ;  tliey  signed  and  sealed  individually  ; 
the  corporation  entered  upon  the  premises  and  the  lessor  took  rent  from  it. 
Udd,  that  the  defendants  were  not  personally  Hahle. 

A  lease  signed  hy  the  lessor,  was  also  signed  by  certain  officers  of  the  lessee,  a 
corporation,  and  left  with  a  third  person  to  procare  the  signatures  of  the 
other  officers  and  then  deliver  it  to  the  town  derk.  ffeld,  that  it  did  not 
take  effect  until  so  signed  by  the  other  officers. 


A 


CTION  for  use  of  land.     The  opinion  states  the  case.     The 
plaintiff  hiid  judgment  below. 


H.  Siurges,  for  appellant. 
Jame$  A.  Lynes^  for  respondent. 
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BuGEH,  C  J.  This  action  iras  brought  to  reoorer  ctmipeiisation 
for  the  use  of  certain  lands,  during  the  year  1875,  and  a  judgment 
was  obtained  against  the  defendants  upon  the  theoiy  that  they 
were  peisonallj  Uable,  as  joint  contractors,  upon  the  written  in- 
strument produced  in  evidence  by  the  plaintiff.  This  judgment 
was  sustained  at  the  (General  Term,  through  an  omission  to  rpgaid. 
the  distinctions  in  evidence  pertinent  respectively  to  such  an 
action,  and  one  brought  against  the  association  of  which  the  de- 
fendants were  members. 

The  action  must  be  treated  as  one  brought  to  charge  the  defend- 
ants, in  their  individual  capacities,  with  a  liability  upon  the  written 
instrument  in  evidence,  no  process  having  been  served  xxpon  the 
association  to  wliich  the  defendants  belonged.  That  instrument 
was  partially  executed  by  some  of  the  parties  thereto  in  February, 
1872,  and  purported  to  be  a  contract  between  the  plaintiff,  as  party 
of  the  first  part,  and  thirteen  individuals  therein  named  (consisting 
among  others  of  the  seven  defendants),  describing  themselves  as* 
president,  vice-president,  secretary,  treasurer  a;iid  directors,  and 
board  of  managers  of  the  *^  Garrattsville  Agricultural  and  Farmers' 
Chib,"  as  the  party  of  the  second  part. 

By  this  writing  the  plaintiff  attempted  to  demise  to  the  parties  of 
the  second  part  and  their  successors  in  office,  for  a  term  of  three 
days  in  each  of  the  ten  ensuing  years,  certain  premises  for  their  use 
as  a  fair  ground,  at  an  annual  rental  of  1200. 

The  parties  of  the  second  part,  as  such  officers,  covenanted,  on 
behalf  of  **  themselves  and  their  successors  in  office,"  to  pay  to  the 
party  of  the  first  part  the  sum  of  #200  annually  as  and  for  the  rent 
of  said  premises. 

The  instrument  contained  other  provisions  whereby  the  party  of 
the  first  part  contracted  to  do  certain  things  to  prepare  the  premises 
for  tiie  purposea  intoided,  but  these  provisions  being  irrelevant  to 
the  questions  discussed  need  not  be  recited. 

Leaving  out  of  view  for  the  present  the  question  whether  there 
has  ever  been  a  valid  execution  of  this  contract,  so  as  to  make  it 
binding  upon  any  of  the  parties  thereto,  we  will  examine  the  theory 
upon  which  the  individual  liability  of  the  defendants  is  predicated 
by  the  plaintiff. 

It  is  claimed  because  the  instrument  is  under  seal  and  signed 
by  the  defendants  in  their  individual  names,  without  the  addition 
of  their  official  title,  that  they  have  made  themselves  personally 
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Uftbk  for  the  perf annaiioe  of  the  ooremiiit  to  psy  the  leat  laurved 
in  tiie  lease. 

This  question,  like  others  mdng  npaa  the  intflrpiffitaiaffli  at  ooDr 
tractSy  most  be  determined  by  thelangnageof  theinstmiBentitBelfy 
tmlees  some  ambiguity  appears  upon  iti  faee,  or  unleae  phraaes  of 
doabtful  meaning  are  employed  thecein  requiring  eiplanation^  in 
which  case  resort  may  be  had  to  parol  eridenoe  and  proof  of  the 
attendant  circumstances  to  discorer  the  real  meaning  and  intent  of 
the  parties.  (AatUmu  t.  Suydam^  21  N.  Y.  179  ;  Hnmmimum  y. 
B^9enback,  39  id.  98 ;  Ham  y.  Mmehtum,  10  id*  20? ;  Dana  y. 
Fhdhr,  12  id.  40. 

While  we  are  of  the  opinion  that  no  such  ambiguity  occurs  in 
this  instrument  as  entitles  the  parties  to  resort  to  ext]in8ie.eYidence 
to  explain  its  meaning,  yet  if  they  should  do  so,  it  ia  quite  CYident^ 
from  the  plaintiffs  own  eYidenoe,  that  he  would  derive  no  ben^t 
from  such  a  jMrooeeding.  In  qieaking  of  this  oontEact  he  testifies 
that  ''the  agreement  was  to  be  binding  on  the  eociety  and  not 
against  them  as  indiYiduals  ;'^  and  again,  ^  that  the  bargain  was,  I 
was  to  receiYc  1200  for  the  grounds  from  the  society." 

It  is  therefore  not  at  all  prejudicial  to  tibe  interests  of  the  plaintiff 
that  we  confine  ourselYes  to  the  language  of  the  contract  in  deter- 
mining its  legal  effect. 

We  think  that  neither  upon  principle  nor  authority  can  this  in- 
strument be  held  to  be  the  contract  of  the  indlYiduals  who  have 
signed  it  No  case  has  been  cited,  and  we  have  diseoYered  none 
holding,  that  in  the  absence  of  a  personal  promise  or  coYenant,  one 
signing  a  contract,  who  therein  represents  himself  to  be  the  agent 
of  a  disclosed  and  known  principal,and  who  assumes  to  contract  for 
such  principal  only,  has  been  held  personally  liable  upon  the  coyg- 
nants  contained  in  such  contract  The  case  of  KiersUd  y.  0.  A  A^ 
A  R.  Co.y  69  N.  Y.  345  ;  &  c,  25  Am.  Bep.  199,  so  much  relied 
upon  in  the  preYailing  opinion  in  the  court  below,  was  an  action  by 
a  lessor  to  recoYer  the  rent  reseired  upon  a  lease  executed  by  him  to 
one  DaYid  0.  Smith,  and  although  Smith  was  therein  described  as 
the  agent  of  the  defendants,  he  did  not  purport  to  contract  in  their 
name,  and  the  coYenant  to  pay  rent  was  in  terms  his  individual 
promise  to  perform  its  obligations.  It  was  properly  held  that  the 
contract  was  Smith's  and  not  that  of  his  alleged  principal.  In 
3rigg9  y.  PariridgB,  64  N.  Y.  357 ;  8.  c,  21  Am.  Rep.  617,  an 
aDeged  principal  was  sought  to  be  made  liable  as  defendant  upon  a 
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contract  in  which  neither  his  name  nor  interest  were  referred  to,  and 
where  his  relation  to  the  sabject-matter  was  unknown  to  the  plaintiff 
when  the  contract  was  execnted.  In  the  several  cases  of  Taft  t.  Brei/h 
Bier,  9  Johns.  334;  6  Am.  Dea  2S0;  8tom  v.  WQodL,  7  Cow.  453;  Gufm 
V.  Lewis,  7  Wend.  26,  it  was  held  that  the  addition  by  the  respective 
defendants  to  their  individual  names  of  that  of  their  titles  of  office, 
or  a  statement  of  their  representative  characters,  did  not  shield 
them  from  liability  upon  a  contract  wherein  they  had  assumed  to 
contract  individually,  or  had,  by  the  terms  of  their  agreement,  come 
under  a  personal  obligation  to  their  several  promisees.  We  can 
sec  no  analogy  between  these  cases  and  the  one  under  considera- 
tion. 

Here  the  defendants  with  others  were  described  as  the  officers  of 
the  Oarrattsville  Agricultural  and  Farmers'  Club.  They  accepted  a 
lease  running  to  them  and  their  successors  in  office.  Under  such 
a  lease  it  is  quite  evident  that  the  interest  of  the  persons  named  in 
it  would  cease  upon  the  expiration  of  their  official  terms,  and  it 
would  then  inure  to  the  use  of  the  society  under  the  administration 
of  such  officers  as  should  succeed  them.  They  covenanted  to  pay 
the  rent  only  in  the  name  of  themselves  and  their  succcssofb  in 
office,  using  apt  and  appropriate  language  to  bind  the  corporation 
represented  by  them.  Their  contract  was,  not  that  they  would  pay, 
but  that  the  corporation,  through  its  officers,  would  pay  the  rent 
By  the  terms  of  the  agreement  the  individuals  signing  the  lease 
ceased  to  be  liable  for  the  payment  of  the  rent  reserved  when  they 
ceased  to  be  officers  of  the  association  named ;  and  their  contract 
was  simply  that  their  successors  in  office  should,  when  elected,  be 
substituted  for  them  in  the  contract. 

It  is  immaterial  that  the  contract  is  sealed,  or  that  it  was  signed 
only  in  their  individual  names,  if  it  appears  on  the  face  of  the  in- 
strument that  they  contracted  with  reference  to  corporate  business, 
and  that  they  had  authority  to  make  such  contract  on  behalf  of  the 
corporation.  In  that  event  the  signers  do  not  become  liable  in- 
dividually. Lincoln  v.  Crandett,  21  Wend.  101 ;  Ukauteau  v.  Sujf- 
dam,  21  N.  Y.  179;  Schaefery.  Henkel,  75  id.  378;  RanddOy. 
Van  VechUHy  19  Johns.  60 ;  10  Am.  Dec.  193;  Brochway  v.  JOm, 
17  Wend.  40. 

In  this  case  the  evidence  of  ratification  of  the  contract  as  the 
contract  of  the  corporation,  not  only  by  the  plaintiff,  but  also  by 
the  corporation,  is  abundant.    It  not  only  took  possession,  but  it 
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continued  to  occnpy  the  demised  premises  for  foor  years  under  this 
lease,  and  upon  the  demand  of  the  plaintiff  to  its  treasurer,  paid  the 
rent  agreed  upon  for  each  of  the  years  1872,  1873  and  1874,  and 
failed  to  pay  for  the  year  1875,  simply  for  lack  of  funds. 

Although  owing  to  the  absence  of  a  corporate  seal  from  this  con- 
tract, the  association  might  not  have  been  liable  to  a  technical  action 
of  coyenant,  yet  it  undoubtedly  was  liable  in  an  action  of  assumpsii, 
for  the  use  and  occupation  of  the  premises ;  and  the  plaintiff  was 
thus  furnished  the  only  remedy  which  he  contemplated  at  the  time 
of  making  the  contract,  viz.,  the  liability  of  a  known  principal. 
RandaU  y.  Van  VechUn^  supra. 

No  question  can  arise  as  to  the  corporate  character  of  the  Oar- 
rattsrille  Agricultural  and  Farmers'  Club.  Not  only  was  the 
plaintiff  a  member  of  that  body,  but  he  had  contracted  with  it  in 
its  corporate  capacity,  and  neither  he  nor  it  could  haye  disputed  its 
corporate  character,  had  the  contract  been  properly  executed. 
Eaton  y.  Affpinioall,  19  N.  Y.  119  ;  Buffalo  J  AUeghany  R.  Co.  y. 
Cory,  26  id.  78. 

It  is  sufficient  for  the  plaintiff's  purpose  that  it  was  a  corporation 
de  fado^  exercising  the  powers  and  functions  of  a  A  jur$  corpora- 
tion, and  assuming  to  act  as  such. 

It  results  from  these  yiews  that  the  defendants  haying  entered 
into  no  personal  obligation  with  the  plaintiff,  and  haying  contracted 
in  the  name  of  a  known  principal,  who  would  haye  been  liable  upon 
the  contract  if  it  had  been  properly  executed,  are  not  personally 
liable  to  the  plaintiff  thereon. 

We  are  also  of  the  opinion  that  this  contract  was  not  properly 
executed  and  deliyered,  so  as  to  take  effect  as  a  yalid  contract 
between  any  of  the  parties  thereto. 

It  is  competent  for  the  parties  to  a  contract  to  agree  upon  the 
method  of  its  execution  and  delivery,  and  if  any  material  stipulation 
relating  thereto  remains  unperformed  by  them  the  instrument  will 
not  take  effect  as  their  contract  The  evidence  is  undisputed,  that 
upon  the  partial  execution  of  the  contract  on  February  5,  1871,  it 
was,  by  the  mutual  consent  of  the  plaintiff  and  the  defendants,  left 
with  one  Kellogg  to  procure  the  signatures  thereto  of  the  other 
parties  named  therein,  and  upon  his  accomplishing  this  object  he 
was  instructed  to  deliver  the  paper  to  the  town  clerk.  Such  was  the 
method  of  delivery  agreed  upon  by  the  parties,  and  that  was  con- 
ditioned upon  the  approval  of  the  contract  hy  the  remaining  officers 
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of  the  GhtinitttTille  Agricultttnl  and  Farmen'  Club^  eyidenoed  bj 
their  aignatiuee  to  the  inBtrameDL  Thia  was  the  mode  provided 
by  the  partiea  to  manilest  their  aaaeat  ti>  the  provisions  of  the  oon^ 
tracty  and  until  this  condition  was  performed,  the  writing  was  in- 
oompfete  and  nnexeeated.  PmpU  v.  Bosiwicky  32  N.  Y.  445 ; 
JjOvM  v.  Adams,  3  Wend.  880 ;  Pawling  v.  U.  &,  4  Granch,  218 ; 
MusMitt  Y.  Frmr,  ^  N.  Y.  67. 

lb  is  immaterial  that  the  plaintiff  did  not  hear  the  statements 
made  bj  the  defendants,  at  the  time  of  signing,  that  they  would 
not  consider  themselves  bound  unless  all  of  the  officers  of  the  asso- 
ciation also  signed  the  instrument  The  inference  to  be  drawn  from 
the  presence  of  their  names  in  the  body  of  the  instrument*  and  the 
absence  of  their  signatures  therefrom,  and  the  plaintiff's  testimony 
explaining  why  the  instrument  was  left  with  Kellogg,  in  legal  effect 
amounted  to  the  insertion  of  that  condition  in  the  cimtracL 
OrandaU  v.  Oark,  1  Barb.  169 ;  OkmOeau  v.  Suydain,  21  N.  Y. 
179 ;  PsopU  V.  BostwUk,  supra. 

The  proper  execution  of  a  written  instrument,  according  to  the 
understanding  of  the  parties,  and  its  delivery  in  a  particular 
manner,  when  such  delivery  is  iNX>vided  for,  are  essential  prere- 
quisites to  the  legal  execution  of  the  instrument.  BrackeU  v. 
Barmy,  28  N.  Y.  333. 

None  of  these  conditions  with  reference  to  the  execution  of  this 
contract  by  other  parties,  or  its  ddivery,  were  complied  with,  and 
there  is  no  evidence  from  which  a  waiver  of  the  performance  of  the 
conditions  by  the  several  defendants  could  be  implied. 

Even  if  this  were  held  to  be  the  individual  contract  of  the  per- 
sons whose  names  appear  therein,  and  some  of  them  had  been 
shown  to  have  waived  compliance  with  its  conditions,  it  would 
not  support  this  judgment,  as  it  was  not  competent  for  either  of 
them  to  waive  such  conditions  on  behalf  of  his  associates.  There 
IB  no  competent  evidence  however  of  even  such  a  waiver  in  the  case. 
Pnpis  V.  Bastwick,  supra,  451. 

The  conduct  of  some  of  the  defendants  in  going  upon  the  leased 
grounds  and  participating  in  the  general  objects  of  their  association 
oould  have  no  effect  upon  a  contract  entered  into  by  them  on  behalf 
of  their  association,  except  to  operate  as  some  evidence  tending  to 
show  a  ratification  by  the  association  of  the  terms  of  the  contract. 
In  no  event  oould  such  acts  affect  any  others  than  those  perform- 
ing them ;  and  yet  they  have  been  relied  upon  in  establishing  a 
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liability  against  persons  who  had,  prior  to  their  occurrence,  ceased 
to  hare  any  connection  with  the  lessee. 

For  these  reasons  we  think  the  judgments  of  the  Supreme  and 
Oonnty  Courts  should  be  reyersed,  and  a  new  Mai  ordered,  costs  to 
abide  eyent. 

An  concur.  Judgment  rwerakL 


Unov  Dim  SAVures  InrsnximoK  y.  Wujcot. 

(M  K.  Y.  m.) 
Untry — mtoppd. 

Oiia  who  borrows  money  on  a  mortgage,  ooveiianting  that  it  is  a  valid  lien, 
wholly  unpaid,  and  aubjeet  to  no  defenae,  is  estopped,  as  are  aloo  his  privies, 
from  aetting  np  the  defeme  of  nsorj  against  it. 

FOREG  LOSUBE.    The  opinion  states  the  case.    The  defendants 
had  judgment  below. 

Wnu  H.  ArnouXy  for  appellant 

A.  J.  Vand&rpo$l  and  Joseph  d  Jackson,  for  respondent 

Babl,  J.  In  1872,  one  Bowe  conyeyed  certain  real  estate, 
situated  in  the  city  of  New  York,  to  Thomas  L.  Sanford,  who 
execute  to  Rowe  a  mortgage  thereon,  to  secure  a  portion  of  the 
purchase- money.  In  1873,  Bowe  foreclosed  that  mortgage  making 
Sanford  a  party  to  the  action,  and  upon  the  foreclosure  sale  Fran- 
cis J.  Clark  became  the  purchaser,  and  receiyed  a  deed ;  and  on 
tiie  Mth  day  of  April,  1874,  Sanford  quit-claimed  to  Clark  all  his 
B^lit,  title  and  interest  in  the  real  estate.  On  the  9th  day  of  May 
Clark  mortgaged  the  real  estate  to  Eyerett  Glapp,  to  secure  the  sum 
of  t22,000,  and  on  the  morning  of  the  13th  day  of  May  Clapp  as- 
signed the  mortgage  to  the  plaintifi.  Thereafter,  on  the  same  day, 
Clark  executed  another  mortgage  to  Clapp  to  secure  110,000, 
vbidi  was  sabsequently  assigned  to  the  respondent  Wilmot. 
V0L.XLVI— 18 
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After  the  execution  of  these  mortgagesy  the  defendant  Koch 
furnished  material  for  the  construction  of  a  house  upon  the  real 
estate,  and  filed  a  mechanic's  lien  thereon,  to  secure  the  amount 
due  him.  In  1878  the  plaintiff  commenced  an  action  to  foreclose 
its  mortgage,  and  Wilmot  and  Koch,  haying  been  made  parties  de- 
fendant, interposed  answers  in  which  they  allege  their  respective 
liens,  and  set  up  the  defense  of  u^ry  against  plaintiff's  mortgage. 

The  following  facts  appear  from  the  undisputed  evidence.  The 
mortgage  was  assigned  to  the  plaintiff  at  a  discount  from  its  face 
of  seven  per  cent.  An  application  was  made  to  it  for  a  loan,  and 
it  refused  to  loan  money,  but  offered  to  purchase  a  purchase-money 
mortgage  if  one  could  be  made  and  brought  to  it.  Subsequently 
this  mortgage,  reciting  that  it  was  given  for  purchase-money  was 
presented  to  it,  and  it  was  represented  at  the  time,  orally,  to  be  a 
purchase-money  mortgage.  At  the  time  of  the  assignment  Clapp 
i-cpresented  that  it  was  a  purchase-money  mortgage,  and  in  the  in- 
strument of  assignment  covenanted  and  agreed  that  it  was  a  valid 
subsisting  lien  upon  the  premises  described,  that  there  was  unptfid 
the  full  sum  of  122,000  and  interest,  and  that  there  was  no  defense, 
offset  or  counter-claim  thereto.  At  the  same  time  Clark,  the  mort- 
gagor, executed  au  instrument  under  seal,  whereby  he  covenanted 
and  agreed  with  the  plaintiff  that  the  mortgage  was  a  valid  and 
subsisting  lien,  that  there  was  unpaid  the  full  sum  of  122,000,  and 
that  there  was  no  defense,  offset  or  counter-claim  thereto,  and  that 
tho  certificate  was  procured  from  him  without  any  fraud  or  mis- 
representation whatever.  After  the  execution  of  the  two  mortgages, 
Clark  conveyed  the  real  estate  to  the  defendant  Sanford,  subject, 
nevertheless,  to  the  mortgages ;  and  Sanford  is  made  a  defendant 
to  this  action,  as  the  owner  of  the  real  estate,  and  he  also  has  inter- 
posed the  defense  of  usury  to  plaintiff's  mortgage. 

The  court  below  held  that  Sanford  could  not  maintain  the  de- 
fense of  usury  interposed  by  him,  because  the  premises  had  been 
deeded  to  him  subject  to  the  mortgage.  Clark  and  Clapp,  who 
were  also  made  parties  defendant,  interposed  no  defense.  But  the 
oourt  held  that  Wilmot  and  Koch,  holding  subsequent  liens  upon 
the  real  estate,  could  maintain  the  defense  of  usury;  and  that  the 
oomphunt  as  to  them  should  be  dismissed. 

We  think  the  learned  court  erred  in  dismissing  the  complaint  as 
to  the  two  defendants. 

The  plaintiff  had  tho  right  to  refuse  to  loan  the  money  in  this 


NOVEMBER  TERM,  1888.  ]39 

Union  Dime  Savings  Institution  ▼.  Wilmot 

case  at  seyen  per  cent,  then  the  legal  rate,  and  to  require  that  a 
yalid  purchase-money  mortgage  should  be  made  which  it  could 
purchase  at  any  rate  of  discount  which  could  be  agreed  on.  If  this 
mortgage  had  actually  been  a  purchase-money  mortgage  then  there 
would  not  be  a  particle  of  evidence  that  it  was  tainted  with  usury. 
The  eTidence  would  simply  show  that  the  bank  refused  to  loan 
money  upon  a  mortgage  to  be  made  to  it ;  that  it  required  that  a 
purchase-money  mortgage  should  be  made  so  that  it  could  purchase 
the  same  at  a  discount,  and  thus  secure  a  larger  rate  of  interest 
than  seyen  per  cent  That  such  a  transaction  would  have  been 
valid  is  settled  by  the  cases  of  Smilh  y.  Cross,  90  N.  Y.  549,  and 
Dunham  y.  Oudlipp,  94  id.  129. 

But  here  aU  the  parties  engaged  in  effecting  the  negotiation  with 
the  plaintiff,  to- wit,  Glark,  the  mortgagor,  and  Clapp,  the  mortga- 
gee, with  the  knowledge  and  consent  of  Sanford,  represented  that 
this  was  a  purchase-money  mortgage;  that  it  was  a  yalid  mortgage, 
and  that  there  was  no  defense  thereto.  And  there  is  not  a  particle 
of  eyidence  that  the  plaintiff  did  not  believe  these  representations, 
and  rely  upon  them.  AU  the  evidence  shows  that  its  agents  in- 
tended to  take  a  purchase-money  mortgage ;  that  they  did  not 
mean  to  take  any  other,  and  that  they  supposed  they  were  getting 
a  valid  purchase-money  mortgage.  There  is  no  evidence  whatever 
that  the  transaction  took  the  form  it  did  as  a  cover  for  usury.  In 
one  sense  it  took  this  form  for  the  purpose  of  escaping  usury.  But 
the  parties  had  a  perfect  right  to  deal  with  each  other  with  the 
usury  laws  before  their  eyes,  and  to  so  shape  the  transaction  as  to 
avoid  the  condemnation  of  those  laws.  It  is  always  the  right  of 
one  having  money  to  loan  or  to  invest  to  require,  in  order  that  he 
may  obtain  more  than  six  per  cent,  that  securities,  having  a  valid 
inception  and  free  from  the  taint  of  usury,  shall  be  presented  to 
him  before  he  will  advance  money;  and  it  was  so  settled  in  the  two 
cases  referred  ta 

It  is  clear  therefore  that  both  Clark  and  Clapp  are  estopped  from 
denying  that  the  plaintiff's  mortgage  is  valid,  and  thus  are  pre- 
duded  from  aUeging  the  defense  of  usury  against  the  same.  And 
inasmuch  as  they  were  estopped,  Wilmot,  who  also  holds  under 
them,  ia  bound  by  the  same  estoppeL  Estoppels  bind  parties  and 
thetr  priviei  in  estate  and  blood.  Coke  Litt.  352  a ;  Campbell  v. 
Ban,  16  K.  T.  676 ;  Wood  v.  iSMy,  32  id.  105,  116 ;  and  it  was 
§0  held  in  the  case  of  Smith  v.  Cross,  above  referred  to. 
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There  was  some  eyidence  tending  to  show  that  this  mortgage  was 
given  to  Glapp  for  yalne.  But  whether  it  was  or  not  is  a  matter  of 
no  consequence  if  the  plaintiff  belieyed^  upon  representations  made 
by  Clark  and  Clapp,  that  it  was  so  giren,  and  was  induced  by  such 
bdief  to  take  the  mortgage,  because  in  that  case,  as  we  haye  seeiu 
they  were  both  estopped. 

Koch  is  also  estopped  from  assailing  plaintiff's  mortgage  on  the 
ground  of  usury.  His  lien  was  for  material  furnished  to  Sanford, 
and  Sanf ord  could  not  avail  himself  of  the  defense  of  usury.  Hay- 
ing taken  the  conyoyance  subject  to  the  mortgage,  he  was  in  no 
condition  to  allege  usury  against  it ;  and  thus  all  the  parties  under 
whom  Koch  claimed,  Clark,  Clapp  and  Sanf  ord,  were  precluded, 
at  the  time  he  acquired  his  lien,  from  alleging  usury  against  the 
plaintiff;  and  there  is  no  rule  of  law  that  gives  him  a  better  right 
than  they  could  have. 

I  am  inclined  to  think  that  the  law  in  this  State  authorizes  a 
subsequent  lien-holder,  by  mortgage,  or  judgment,  or  mechanics' 
lien,  to  avail  himself  of  the  defense  of  usury  against  a  prior  mort- 
gage. Bwrdan  v.  Sedgwick^  40  Barb.  359;  affirmed  in  44  N.  Y. 
626;  Dix  v.  Van  Wyek,  %  Hill,  b%t\  Morris  v.  Floyd,  5  Barb.  134; 
Post  V.  Darty  8  Paige,  689;  SkufeU  v.  ShufeU,  9  id.  137;  Coh  v. 
Savage,  10  id.  583;  TTiompsonr.  Van  VecMen,  27  N.  Y.  585;  Mason 
V.  Lord,  40  id.  476,  But  a  subsequent  lien-holder  can  have  no  better 
right  to  interpose  the  defense  of  usury  than  the  owner  or  borrower 
had  at  the  time  the  lien  was  created.  An  owner  or  borrower  may 
be  estopped  from  setting  up  the  usury,  or  he  may  in  some  legal  way 
waive  the  defense,  or  by  agreement  purge  the  transaction  of  usuiy; 
and  whoever  thereafter  purchases  from  him  the  real  estate  upon 
which  the  usurious  security  is  a  mortgage,  or  obtains  a  lien  thereon 
from  or  under  him,  takes  his  position,  and  can  have  no  better  right 
to  allege  the  usury  than  he  had. 

Our  conclusion  therefore  is  that  in  any  aspect  of  this  case,  as  tiie 
facts  plainly  appear,  the  defendants  Wilmot  and  Koch  must  fail  in 
their  defense. 

The  judgment  should  therefore  be  reversed  as  to  these  two  de- 
fendants, and  a  new  trial  granted,  costs  to  abide  event 

Judgment,  so  far  as  appealed  from,  reversed. 

Judgnwnf  rmwsed. 

All  concur. 
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QmLLRAvum  t.  Rowb. 

(M  H.  T.  m^ 
Durm$. 

A  prlMOffir  on  execaUon  waa  infonned  by  the  Blteriff  that  lie  wae  ^Uiected  to 
leleeee  blm  if  he  would  sign  an  agreement  not  to  sue  the  crediter  for  fttlae 
fanprtaonment,  and  that  if  he  did  not  sign  he  would  have  to  stay  in  jail  a 
IcmgtimeL  He  signed  and  was  diachaiged*  Edd,ibBX  the  agreement 
▼old  for  doxesB. 


FALSE  imprisonment.     Tha  head-note  stateb  the  facts.    The 
defendant  had  judgment.    Rerexsed  at  Oenend  Term. 

Blumenstiel  d  Hirachy  for  appellants. 
John  F.  Ifelnijfre,  for  respondent. 

Dakforth,  J.  [Omitting  other  matter.]  The  learned  connsel 
for  the  appellants  now  argnes  that  by  the  stipulation  the  plaintiff 
released  his  right  of  action.  But  this  proposition  was  decided 
against  the  defendant  by  the  trial  judge  as  wdl  as  the  General 
Term.  It  has  no  merit  The  instrument  on  which  he  relies  was 
executed  by  the  plaintiff  without  consideration  and  while  enduring 
an  imprisonment,  which  was  illegal.  It  was  therefore  yoid  for 
duress  {fhshay  t.  Fnyuson,  5  Hill,  154 ;  Bvans  v.  Begleys^  2 
WendL  243),  and  the  defendants  could  acquire  no  right  under 
it. 

The  General  Term  properly  rcTersed  the  judgment  and  directed 
a  new  triaL  Its  order  should  be  affirmed,  and  by  reason  of  the  de- 
fendant's stipulation,  the  plaintiff  haye  judgment  absolute. 

Order  affirmed  and  judgment  accordingly. 

AH  concur. 
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Isaacson  v.  New  York  Obntral  ft  HuBSOir  Biybb  Bailboai> 

COMPAHT. 

(MN.  T.sno 

OmrUr — UtbQUif  for  haggof^  ftifMid  rMClf. 

The  plaintiff  bouglit  a  pa  wage  ticket  oTer  defeodanta*  road  from  New  York  to 
Niagara  FUla.  He  then  had  a  ticket  from  the  latter  place  to  New  Orleana 
by  the  *'  Mobile  route."  He  preeented  the  tickets  to  defendants'  baggage- 
master  at  New  York,  and  asked  him  to  check  his  baggage  to  New  Orleans 
by  the  route  indicated  by  the  tickets.  The  baggage-master  examined  the 
tickets,  and  gaye  him  checks,  which  he  put  In  his  pocket  without  examina- 
tion.  The  checks  were  stamped,  "  New  Orleans  and  New  York/'  and  also 
with  certain  abbreviations  indicating  roeds  forming  the  "Great  Jackson 
route."  At  Niagara  Falls  the  defendant  deliTered  the  baggage  to  the  agent 
of  the  latter  route,  and  while  in  transit  it  was  destroyed  by  accident.  EM 
that  defendant  was  liable. 

ACTION  for  loss  of  baggage.   The  opinion  states  the  facts.   The 
defendant  had  judgment  below. 

Horace  K  Dmnxng^  tor  appellant. 

Frank  Loamis,  for  respondent. 

Andrews,  J.  The  plaintiff  failed  to  establish  a  contract  by  the 
defendant  to  carry  him  and  his  baggage  from  New  York  to  New 
Orleans  via  the  ^'  Mobile  ronte  "  from  Niagara  Falls,  as  alleged  in 
the  complaint  On  the  contrary  the  proof  conclusively  negatived 
the  existence  of  a  through  contract  by  the  defendant.  The  only 
contract  between  the  plaintiff  and  defendant  for  the  carriage  of  the 
former  was  made  at  Niagara  Falls,  about  July  1, 1876,  through  the 
purchase  there  by  the  plaintiff,  of  tickets  for  himself  and  family 
over  the  defendant's  road  fi*om  Niagara  Falls  to  the  city  of  New 
York,  and  from  the  latter  place  to  Niagara  Falls  on  their  return. 
The  plaintiff  at  that  time  held  return  tickets  from  Niagara  Falls  to 
New  Orleans  by  the  Mobile  route,  purchased  at  New  Orleans. 
There  is  no  evidence  that  the  defendant  was  interested  in  that  route. 
It  appeared  that  this  route  in  connection  with  the  defendant's  road 
formed  a  continuous  line  of  railroad  between  New  York  and  New 
Orleans,  but  no  community  of  interest  between  the  defendant  and 
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the  Beveral  corporationB  operating  the  lines  of  road  embraced  therein 
was  shown. 

The  case  howerer  was  not  disposed  of  on  the  trial,  upon  any 
question  of  pleading.  The  facts  were  shown  withont  objection,  on 
the  ground  of  variance.  The  nonsuit  was  granted  upon  the  ground 
that  the  facts  proved  did  not  disclose  a  cause  of  action,  and  this  is 
the  only  question  presented  on  this  appeal. 

The  essential  facts  may  be  briefly  stated.  The  plaintiff  on  the 
17th  of  August,  1876,  having  the  tickets  above  stated,  entitling 
him  and  his  family  to  be  carried  from  New  York  to  New  Orleans, 
via  the  Mobile  route  from  Niagara  Falls,  presented  them  with  his 
baggage  to  the  baggage-master  at  the  baggage-room  of  the  defendant 
in  the  city  of  New  York,  and  requested  the  baggage-master  to  check 
the  baggage  from  New  York  to  New  Orleans  by  the  route  indicated 
by  the  tickets.  The  baggage-master  asked  to  see  the  tickets,  ex- 
amined them  and  thereupon  gave  the  plaintiff  two  checks  for  his 
trunks  from  New  York  to  New  Orleans.  The  plaintiff  took  the 
checks,  put  them  in  his  pocket  without  examining  them,  and  after- 
ward gave  them  to  his  wife  for  safe-keeping.  On  the  same  day  the 
plaintiff  and  his  family  commenced  their  return  journey  to  New 
Orleans  on  the  route  indicated  by  the  tickets,  and  when  near  New 
Orleans  the  checks  were  handed  to  the  agent  of  a  transfer  company, 
with  directions  to  deliver  the  baggage  at  the  plaintiff's  residence  in 
that  city.  It  was  then  ascertained  that  the  checks  were  those  used 
for  baggage  sent  from  New  York  to  New  Orleans  via  what  is  called 
the  **  Oreat  Jackson  "  route  from  Niagara  Falls.  It  subsequently 
transpired  that  the  plaintiff's  baggage  was  in  fiict  sent  from  Niagara 
Falls  over  the  route  indicated  by  the  checks,  and  that  while  in 
transit  it  was  substantially  destroyed  by  an  accident  at  Tngaloo, 
Mississippi.  The  case  contains  a  printed  fac  simile  of  the  checks. 
The  words  **New  Orleans  and  New  York'*  are  distinctly  shown 
on  the  checks,  and  at  the  bottom  are  numerous  letters  and 
abbreviations,  which  as  explained,  indicate  the  several  roads  consti- 
tating  the  **  Oreat  Jackson  "  route  from  New  York  to  New  Orleans. 

The  delivery  of  the  baggage  by  the  defendant  at  Niagara  Falls  to 
the  agents  of  the  Jackson  route,  was  in  direct  violation  of  the 
plaintiff's  instructions  and  of  the  undertaking  of  the  baggage- 
master  on  receiving  the  baggage.  The  acts  and  conduct  of  the 
htter  on  that  occasion  are  consistent  only  with  the  theory  that  he 

mted  to  the  plaintiff's  request  to  check  the  baggage  by  the  Mobil  • 
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ronte,  and  through  ignoranoe,  negligeiioe»  or  mutake,  checked  it 
by  the  Jackson  route.  If  the  undertaking  of  the  baggage-maater^ 
to  check  the  baggage  by  the  M obik  roate  was  ia  lav  or  in  fiict  the 
undertaking  of  the  def endant,  its  liability  for  the  loss  of  the  baggage 
in  the  absence  of  contributory  negligenee  on  the  part  of  the  plaintifl^ 
is  settled  by  authority.  The  agreement  to  check  the  haggage  bj 
the  Mobile  route  included  an  agreement  asBvi^armtiM  to  deliTer  it  i^ 
the  end  of  its  road  to  the  next  succeeding  carrier  on  that  route. 
If  such  delivery  had  been  made,  the  defendant's  responsibility 
would  have  terminated.  But  having  misdelivered  the  baggage  con- 
trary to  the  agreement,  to  another  carrier,  it  remained  liable  as 
insurer  for  any  injury  or  loss  occurring  on  the  route  upon  whick 
the  baggage  was  diverted.  Johnton  v.  K.  F.  C.  B.  Ca^  33  N.  Y. 
610 ;  Condid  v.  Grand  Trunk  R.  Go.,  54  id«  500,  and  cases  cited. 

The  defendant  rests  its  defense  to  the  action  on  two  grounds^ 
first,  that  the  agreement  of  the  baggage-master  to  check  tha 
baggage  by  the  Mobile  route  was  unauthorized  and  did  not  hind 
the  defendant ;  and  second,  that  the  omission  of  the  plaintiff  ta 
examine  the  checks  was  contributory  ne^genoe  which  prevents  a 
recovery. 

It  will  be  useful  in  determining  the  principal  qncttkm,  to  refer  te 
the  obligation  which  a  carrier  of  paasoigen  by  rail  aaanmes  on  tfaa 
sale  of  a  passage  ticket,  in  respect  to  the  personal  baggage  of  tha 
passenger.  The  carriage  of  the  baggage  of  the  passenger,  under 
reasonable  limitations  as  to  amount,  is  the  ordinary  incident  to  the 
carriage  of  the  passenger,  and  the  duty  arises  on  the  part  of  the 
company  to  carry  the  baggage  of  the  passenger,  aa  incident  to  the 
principal  contract  without  any  specific  agreement  or  separate  com- 
pensation. The  obligation  moreover  includes,  aa  in  tiie  case  af 
merchandise,  an  obligation  to  deliver  the  baggage  carried.  OoU  t. 
Goodwin,  19  Wend.  251 ,  32  Am.  Dec.  470;  PowM  v.  Myers^  26  id.  59L 
There  arises  therefore  on  the  sale  of  a  passenger  ticket  a  contract  to 
carry  the  person  and  the  baggage  of  the  passenger  between  the  potnts 
indicated,  on  the  road  of  the  company  issuing  it,  and  to  deliver  the 
bftggs^  &t  the  end  of  the  route  to  the  passenger  or  his  duly  au- 
thorized agent.  In  this  State  a  statutory  duty  is  also  imposed  npen 
railroad  companies  receiving  baggage  for  transportatiQiiy  to  a£Sx  fee 
each  parcel  a  metallic  check  with  numbers  stamped  thereon,  and  ta 
deliver  a  duplicate  to  the  passenger  or  owner.  Laws  of  1847,  oh.  2T8^ 
g  6 ;  Laws  of  1850,  ch.  140,  §  37.    These  statutory  provisiona 
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scribe  the  duty  of  railroads  within  this  State,  oeoeiTii^  baggage  to 
be  transported  to  poiots  on  the  line  of  the  road  rectf  ving  it^  and 
impose  no  obligation  to  check  baggage  bej<nMl  audi  Cm,  but  thej 
contain,  so  far  as  we  know,  the  first  legidatiye  xeeegnitioa  of  a 
system  which  has  expanded  to  meet  the  growing  demaada  of  the 
bosiness,  so  tiiat  the  checking  of  baggage  haa  become  the  common 
incident  of  railroad  passenger  traii8p<Nrtation  in  the  United  Statsa. 
Personal  deltreryof  baggage  to  the. passenger  at  the  end  of  the 
transit  on  a  particular  road,  has  to  a  great  extant  been  snperseded 
in  case  of  throngk  passengers  having  tickets  for  an  entire  roata 
owned  and  operated  by  separate  but  connecting  lines,  by  the  custom 
of  the  first  carrier  checking  the  baggage  to  the  final  destination 
and  deliToring  it  at  the  end  of  his  route  to  the  next  suoceeding 
carrier,  who  in  turn  deliyem  to  the  next  carrier,  and  so  on  taim 
quoiisM  until  it  reaches  the  possession  of  the  last  carrier  on  the 
mte.  This  general  practioe  is  a  matter  of  common  ohserralion 
and  experience,  and  has  so  become  a  part  of  the  common  knowledga. 
ef  the  oommunity  that  oourta  may  take  judicial  notice  of  its  exist- 
SBoe.  It  has  been  generally  adopted  by  reason  of  its  manifest  utility 
and  conTonience,  and  the  practice  promotes  the  mutual  interests  <^ 
the  railroads  and  the  public  It  may  not  be,  and  probably  is  not  a 
pnctice  obligatory  upon  railroad  companies,  and  mutual  aritoig^ 
Bwnts  between  connecting  roads  must  be  made  before  the  practioe 
can  be  adopted ;  but  the  fact  remains,  that  in  most  cases  such  ar- 
rangements are  perfected,  and  a  traTeller  having  a  through  ticket 
over  connecting  lines  may  reasonably  expect,  on  delivering  his 
baggage  to  the  first  carrier,  to  receive  a  check  relieving  him  from 
the  necessity  of  seeing  to  its  transfer  to  the  several  successive  roads 
in  the  hue  of  travel. 

We  come  now  to  the  question  as  to  the  authority  of  the  baggage* 
master  to  bind  the  defendant  by  an  agreement  to  check  the  plaint* 
iflPs  baggage  by  the  Mobile  route.  There  is  no  evidence  of  the 
actual  authorily,  oral  or  written,  conferred  upon  the  baggage- 
master  upon  his  appointment  Whether  in  fact  he  had  authority 
to  check  baggage  over  the  Mobile  route,  or  whether  the  defendant 
was  accustomed  to  check  baggage  over  that  route,  does  not  appear. 
He  had  authority  to  check  over  the  Jackson  route,  as  is  inferable 
from  his  being  trusted  with  checks  over  that  line.  But  the  au- 
thority of  an  agent  may  be  implied  in  many  cases  from  his  official 
designation^  the  ]>o8ition  in  which  he  is  placed,  and  the  duties 
Voi^XIiVI  — 19 


116  NEW  YOBK, 


T— Clin  ▼.  ^ew  York  Centiml  A  Hadaoo  River  BailroAd  GomiMuij. 

which  naturally  appertain  thereto.  Parties  may  deal  with  the 
agents  of  corporations  upon  the  presumption  that  they  possess  the 
powers  usually  as8igned.to  the  office  they  hold.  2  Kent  Com.  350, 
note,  and  cases  cited,  and  the  principal  is  bound  as  to  third  per- 
sons acting  in  good  faith,  by  the  act  of  an  agent  within  his  appar- 
ent authority,  although  in  the  jiarticular  instance  it  was  unauthor- 
ized. In  considering  the  iiifercnce  to  be  drawn  as  to  the  authority 
of  the  baggage-master  in  this  case  from  his  official  designation,  and 
from  the  fact  that  he  was  acting  as  the  agent  of  the  defendant  in 
receiiring  baggage  of  passengers,  the  jury  was  entitled  to  take  notice 
of  the  usual  methods  of  railroad  transportation.  The  contract  to 
carry  the  baggage  of  passengers  as  incident  to  the  contract  to  carry 
the  person,  does  not  become  defined  as  to  the  particular  baggage, 
its  amount,  or  other  incidents,  until  the  baggage  is  delivered  to 
the  baggage-master.  So  also  in  resi)ect  to  checking  baggage,  the 
arrangement,  from  the  nature  of  the  business,  must,  in  laige  places 
at  least,  be  made  with  the  baggage-master.  It  would  be  impracti- 
cable in  the  city  of  New  York,  for  example,  to  arrange  the  details 
for  the  carrying  of  baggage,  with  the  ticket  agent.  Such  details 
are  left,  as  they  necessarily  must  be,  to  be  subsequently  aiTanged 
between  the  passenger  and  baggage-master  at  the  very  time  of  de- 
livering the  baggage.  The  passenger  can  ordinarily  deal  with  no 
one  else  in  respect  to  them.  He  may  not  know,  or  if  he  knows, 
he  would  not  ordinarily  be  able  to  find  the  superior  agents  of  the 
corporation.  The  passenger  has,  we  think,  the  right  to  assume 
that  the  baggage-master  possesses  the  requisite  authority  to  make 
all  ordinary  and  usual  arrangements  with  2)assengers  in  respect  to 
the  transportation  of  baggage.  If  a  question  arises  as  to  checking 
^^SS^S^  beyond  tlie  line  of  the  road  receiving  it,  the  practice  oU 
the  company  is  presumably  known  to  the  baggage-master,  and  he^ 
is  pi*actically  the  only  person  to  whom  the  inquiry  can  be  addressed. 
It  would  produce  great  inconvenience  if  it  should  be  held  that  the 
baggage-master  did  not  i-cpi-esent  the  company  in  respect  to  the 
ordinary  incidents  of  baggage  transportation.  It  could  not  be 
claimed  that  a  baggage-master,  in  the  absence  of  si)ecial  authority, 
could  bind  the  company  by  a  contract  to  caiTy  baggage  beyond  the 
terminus  of  tlie  road,  or  agree  upon  sj^ecial  or  unusual  modes  of 
delivery,  as  to  deliver  at  a  place  other  than  the  depot  of  the  com- 
pany, or  (})erhap8)  to  a  specified  person  at  the  terminus  of  the 
route,  other  than  the  owner.     But  it  is,  wo  think,  within  the  appar- 
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ent  scope  of  a  baggage-master's  employmenty  when  asked  by  a 
liassenger  whether  the  company  checks  baggage  over  a  route  indi- 
cated by  his  passage  tickets,  to  answer  the  question  and  to  bind 
the  company  by  checking  it  over  connecting  roads.  In  this  case 
the  request  to  check  over  the  Mobile  route  was  made  to  the  bag- 
gage-master and  assented  to  by  him,  and  he  assumed  to  give  checks 
in  accordance  with  the  request  This  constituted,  we  think,  an 
agreement  binding  on  the  company,  and  unless  the  plaintifiTs  omis- 
sion to  examine  the  checks  was  contributory  negligence,  we  are  of 
opinion  that  the  nonsuit  was  erroneous.  The  primary  purpose  of 
giving  a  passenger  a  duplicate  check  is  to  enable  him  to  identify 
and  claim  his  baggage  at  the  end  of  the  route.  It  has  never,  we 
think,  been  regai-ded  as  embodying  the  contract  of  carriage,  but 
only  as  a  voucher  or  token  for  the  purpose  mentioned.  See  Quwiby 
v.  VanderbiUy  17  N.  Y.  306;  Van  Buskirk  v.  Roberts,  31  id.  661 ; 
Blo-<win  v.  Doddf  43  id.  264;  s.  c,  3  Am.  Bep.  701;  Ratoaon  v. 
Penn.  R.  Co.,  48  N.  Y.  212.  The  plaintiff  had  a  right  to  repose 
uix>n  the  representation  of  the  baggage-master,  without  examining 
the  checks.  It  is  however  a  conclusive  answer  in  this  case  to  the 
claim  to  take  the  question  of  contributory  negligence  from  the 
jury,  that  an  inspection  of  the  checks  would  not  be  likely  to  ap- 
prise a  person  not  an  expert  or  familiar  with  the  roads  making 
up  the  lines  from  New  York  to  New  Orleans,  that  a  mistake 
had  been  made.  The  plaintiff  was  at  least  entitled  to  have  the 
question  of  negligence  on  his  part  submitted  to  the  jury. 

For  the  reasons  stated  we  think  the  nonsuit  was  erroneous, 
and  the  judgment  therefore  should  be  reversed  and  a  new  trial 
ordered. 

Judgmmit  reversed. 

All  concur,  except  Eabl,  J.,  not  voting. 
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YosBURftH  y.  Lakb  Shobr  ajxd  Highi&ak  SouTHBiur  Bail- 
way  COMPAKY. 

(W  ir.T.  W40 


Wben  «Tnliwiy  uwnwiiijr  lujv  tfw  llB»af  mnoilwr  compn^,  amlmciag* 
liiMgii  ■liiihMiXp  xmm^  In  plui  sad  awiitiwikni,  «iid  fUla  to  eomet  tho 
!!«#■<■,  aad  OBB  of  its  omployeoB  io-injond  faj  tho  fall  of  tho  bridge,  tlio 
eompony  ifrliaUB,  althongh  the  bridge  had  been  in  obo  for  se^ael  jean 
bef QZB  tiie  puKbaae  without  aoddent* 

ACTION  for  {)eisonal  injuries  b;  negligence.  The  opinion  states 
the  ease.    The  jplaintifl!  had  judgment  below* 

Jmmi  F.  Qluekf  tar  appellant 

AdMert  Motif  for  respondenL 

PurcHy  J.  The  plaintiff  was  a  brakeman  in  the  employ  of  the 
defendant  company^  and  was  injured  by  the  fall  of  the  bridge  at 
Ashtabula  on  the  29th  of  Deoember,  1876.  He  haa  reoovered  a 
judgment  for  damages,  which  is  now  sought  to  be  reversed,  upon 
the  ground  that  there  was  no  sufficient  proof  of  negligence  to  carry 
the  case  to  the  jury.  The  bridge  was  built  of  iron,  and  spanned  a 
gulf  leading  inland  from  the  lake,  and  growing  narrower  as  it  ap- 
proached the  point  of  crossing.  It  was  a  deck  bridge,  constructed 
upon  what  is  known  as  the  Howe  truss  plan,  frequently  applied  in 
the  building  of  wooden  bridges,  but  apparently  in  this  one  instance 
alone,  made  wholly  of  iron.  It  was  originally  constructed  in  1864^ 
by  the  Cleveland,  Painesvillo  and  Ashtabula  Bailroad  Company,  a 
predecessor  of  the  present  defendant.  The  history  of  its  construc- 
tion is  not  encouraging.  The  superstructure  was  planned  by  Amasa 
Stone,  who  appears  to  have  had  a  large  experience  in  the  designing 
and  construction  of  railroad  bridges,  and  at  the  time  was  president 
of  the  company  for  which  the  bridge  was  to  be  erected.  Stone 
however  merely   'directed  the  method  of  making  the  plans/' 

*  See  JDavte  ▼.  Cmt  yi.  2?.  Co.  (55  Vt  84),  45  Am.  Rap.  600. 
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^and  the  method  of  canying  it  out»''  ''  in  genenJ  termB  throagh 
ilgents  and  practical  employeeB.^'  He  employed  one  Tomlin«nii 
^to  make  the  design  and  diaft  of  the  atrnctue,  and  the  spaoifici^ 
tiont  and  details.^'  With  seferenoe  to  hia  oapaoii^,  £ttene  sayB  only 
tint  he  had  been  in  his  employ  for  abont  fifteen  years,  **mQse  or 
kss  in  the  erection  of  some  bridges^'*  and  that  Jie  nftgiMBJed  him  aa 
omnpetent  to  ezecots  the  worlc  nnder  his.  Stone's  ^*  genend  diree* 
tions."  Bnt  Tomlinson  evidently  bnngled  his  wodc,  making  the 
tap  chards  too  short,  and  planning  to  put  im  the  hraoea  ivith  their 
ipebs  horraontal  hntead  of  vertical ;  emm  whidi  aa  '^awiiqrsd'' 
Stone  that  he  *^  intimated  to  him  tiiat  his  mngwaticBi  wonld  be  ac- 
cepted, and  pnt  another  man  in  chai^ge.^'  Who  that  mss  and  whset 
may  have  been  his  capacity  ivb  an  not  infonned.  TbeaserraKBJmd 
tb  be  corrected.  In  doing  it,  the  top  chords  mrs^loBigated.  by  in- 
serting between  their  memben  thin  plates  ef  iron,  caDed  dum 
pieces,  held  in  their  phu^es  merely  by  tiie  dead  ^raiglitof  the  bridge 
and  the  loads  upon  it ;  the  office  of  tiie  top choEds.and  braces  under 
them  being  mainly  to  resist  cmnpresaioa.  When  the  position  of 
tiie  braces  was  altered,  a  few  more  irera  added,  and  this  changB 
compelled  the  chipping  away  of  the  Ings  on  the  angle  bbcks  in 
order  to  give  the  braces  a  fair  bearing,  and  then  aome  of  them, 
crowded  by  the  yertical  rods,  did  not  rest  fully  upon  the  angle 
blocks.  The  iron  work  for  the  bridge  was  done  1^  Gongdon, 
whose  principal  business  appears  to  have  been  the  construo* 
tion  and  repair  of  locomotives,  and  who  held  iiie  position  of  mas- 
ter-mechanic. 

The  superstructure  was  put  together  and  esseted  by  one  Bogers, 
who  was  a  carpenter.  The  result  which  folkrwed  was  not  airprk- 
ing.  The  bridge  was  put  in  its  place  and  its  members  united  by 
the  aid  of  bents  built  up  from  the  ground  bdow,  and  when  the 
blocks  upon  them  were  removed,  the  bridge  sagged  below  a  hori- 
zontal line.  That  occurred  twice.  The  ^ffienlty  was  sought  to 
be  remedied  the  first  time  by  the  lengthening  of  the  top  chords, 
which  proved  ineffectual,  and  the  second  time  by  the  change  in  the 
braces.  After  that  the  top  chords  seem  to  hove  preaerved  their 
camber  of  two  and  one-half  inches,  and  the  bridge  went  into  use, 
at  first  with  a  single  track  and  later  with  a  double  track,  And  stood 
for  about  ten  years,  until  its  jEEill  in  1876. 

Upon  all  these  questions  of  original  plan  and  ooiBtnietion'ezperts 
were  examined.     Their  opinions  differed,  as  is  very  common  in 


150  ^£W  TOBK, 


VoaboTgh  T.  Lake  Shore  and  Michigan  Boafhem  Bailraad  Oompaay. 

such  cases.  But  upon  two  things  they  agreed.  Nobody  disputed 
the  mechanical  axiom  that  the  strength  of  a  bridge  is  that  of  its 
weakest  part,  nor  the  rule  of  prudence  that  its  &ctor  of  safety 
should  have  been  five,  when  in  truth  it  was  only  about  three  ;  tha^ 
is,  the  bridge  should  have  been  five  times  tm  strong  as  its  breaking 
weight  under  expected  loads,  but  was  only  of  about  three  times 
that  strength.  As  to  other  alleged  defects — in  the  yoking  of  the 
main  braces,  so  that  each  I  beam  acted  independently  instead  of 
solidly  as  one  ;  in  the  insufficiency  of  the  lateral  bracing ;  and  the 
alleged  movement  or  change  of  position  of  the  braces  upon  the  an- 
chor-blocks—  there  was  much  difference  of  opinion  and  consider- 
able contradiction  in  the  evidence. 

Enough  has  been  said  to  indicate  the  questions  of  &ct  existing 
in  tlie  case,  unless  it  be  true  that  the  defendant  company  was  not 
responsible  for  any  of  the  alleged  defects  because  it  acquired  the 
bridge  by  purchase,  as  a  completed  and  to  some  extent  as  a  tested 
structure.  In  other  words,  the  contention  is,  that  a  railroad  com- 
pany acquiring  by  purchase  an  additional  line  already  built  and  in 
o})eration,  of  wliich  an  existing  bridge  forms  a  part,  owes  no  obli- 
giition  to  its  employees  running  trains  over  such  bridge,  except  to 
keep  it  ns  good  as  when  it  was  bought,  and  has  a  right  without 
negligence  to  assume  the  sufficiency  of  its  original  plan  and  con- 
struction. The  case  relied  upon  for  this  doctrine  is  Devlin  v. 
Smiih,  89  N.  Y.  470 ;  s.  c,  42  Am.  Rep.  311,  but  it  has  no  appli- 
cation for  two  reasons.  Smith,  having  no  knowledge  of  scaffold- 
building,  employed  a  builder  known  to  him  to  be  skillful  and 
experienced,  and  owed  to  no  one  a  duty  of  inspection,  the  pro|)er 
performance  of  which  would  have  disclosed  the  defect.  The  de- 
fendant hero  bought  the  bridge  of  another  railroad  company,  and 
without  any  selection  or  choice  of  the  builder.  If  Smith  had  found 
the  scaffold  already  built  and  in  the  ownership  of  a  person  not  an 
expert  or  scaffold-builder,  and  had  bought  it  of  such  third  person 
without  knowing  who  designed  it,  or  the  plan  and  manner  of  its 
construction,  and  without  inspection  had  sent  his  men  upon  it,  a 
very  different  question  would  have  been  presented.  And  if  the 
scaffold  instead  of  a  temporary  had  been  a  permanent  structure, 
intended  for  continuous  use  through  the  years,  and  imposing  upon 
Smith  the  duty  of  an  inspection  by  skillful  and  competent  agents, 
whose  proper  performance  of  that  duty  would  have  disclosed  defects 
of  construction  which  made  it  dangerous  and  unsafe,  again  a  differ- 
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cnt  question  would  have  been  presented.  Assuming  as  we  must 
what  the  jury  could  have  found  from  the  evidence,  that  the  bridge 
when  purchased  was  unsafe  and  dangerous  by  reason  of  defects  in 
its  original  plan  and  construction,  and  which  defects  were  obyious 
to  the  eye  of  a  skil]e<l  inspector,  and  easily  and  surely  ascertainable 
by  a  structural  analysis  determining  its  ftbctor  of  safety,  it  was  neg- 
ligence on  the  part  of  the  defendant  to  continue  its  use  in  the  face 
of  such  obvious  defects  without  ascertaining  their  effect  upon  its 
strength  and  capacity.  The  purchasing  company  either  knew  or 
did  not  know  the  facts  relating  to  its  original  construction.  It  is 
probable  that  they  knew  them.  Their  chief-engineer,  Collins, 
whose  duty  it  was  to  inspect  this  bridge,  and  who  did  so,  was  the 
engineer  of  the  constructing  company.  He  built  the  abutments 
of  this  Teiy  bridge,  and  in  all  probability  knew  that  the  general 
plan  was  dictated  by  a  man  busy  about  every  thing  else  ;  that  its 
draftsman  and  actual  designer  made  mistakes  and  was  discharged 
because  of  them ;  that  the  man  who  put  it  up  was  a  carpenter  with- 
out experience  in  iron  bridges ;  and  that  the  structui'e  was  altered 
and  modified  twice  before  it  would  bear  its  own  weight.  If  the 
defendant  company  through  its  chief-engineer  knew  this,  it  knew 
enough  to  be  guilty  of  negligence,  if  it  relied  upon  such  a  plan  and 
construction  without  further  investigation,  and  in  sole  reliance 
upon  the  fact  that  it  had  not  yet  fallen.  But  if  the  company  did 
not  know  it,  if  it  bought  the  bridge  in  ignorance  of  who  built  it, 
and  the  character  and  safety  of  its  plan,  and  used  and  inspected  it 
without  even  knowing  or  ascertaining  its  factor  of  safety,  or  the 
prudence  of  its  design,  although  warned  by  the  presence  of  obvious 
defects,  they  simply  shut  their  eyes  and  took  the  risk  on  the  sole 
faith  of  its  previous  use.  Collins  is  said  to  have  been  a  competent 
man.  Year  after  year  he  examined  this  bridge,  but  always  on  the 
assumption  that  his  sole  duty  was  to  see  tliat  every  thing  was  in 
place  and  that  no  signs  of  weakness  were  developed  by  the  test  of 
passing  trains,  and  never  once  to  ascertain  the  safety  of  its  plan 
and  design.  Tlie  defects  iK>inted  out  by  the  evidence  were  almost 
an  obvious  to  the  eye  of  a  competent  examiner.  A  structural 
analysis,  easily  made  by  such  an  examiner,  would  have  shown  that 
instead  of  a  factor  of  safety  of  six  times  its  breaking  weight,  as 
Stone  says  he  intended,  it  had  but  half  that  strength  and  was  far 
below  the  ordinary  standard  of  safety. 
The  learned  counsel  for  the  appellant  insists  that  the  defendant 
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did  employ  suiteble  and  competent  peraomi  to  inspect  the  bridge, 
who  did  make  the  UBml  and  custonuiry  ezaminationa,  and  that 
there  is  no  ditpate  about  thai  in  the  eridence.     Bat  it  is  plain  tf^M-r 
the  inspection  deacribed  in  the  proob  as  cnstomary  is  that  made  l^ 
a  company  which  has  boilt  its  own  bridges.     In  sach  case  it  al- 
ready knows  the  plan  and  mode  of  construction,  and  is  already 
reqx>n8iblo  for  the  lack  of  reasonable  care  in  either  the  design  or 
its  execution.    The  subsequent  inspection  is  directed  only  to  its 
perfect  repair,  and  to  indications  of  weakness.     But  where  the 
company  does  not  know  either  the  safely  of  the  plan  or  the  prar 
dence  of  the  construction  because  it  has  purchased  it  compMad, 
and  in  use,  and  knows  nothing  of  the  skill  or  want  of  skill  of  the 
builder,  an  inspection  which  takes  no  heed  of  that  inquiry  whea 
defects  are  obrious,  and  lack  of  safety  is  indicated  and  may  be 
easily  ascertained,  is  not  sufficient    The  employer  must  exercise 
reasonable  care  in  famishing  the  servant  with  the  means  and  im- 
plements of  his  serrice.  That  the  master  does  not  do  when  he  bajB 
an  unsafe  and  defective  bridge,  whose  obvious  deficiencies  give 
warning  of  possible  danger,  and  sends  his  servants  upon  it  without 
inquiiy  as  to  the  skill  of  its  construction  or  safety  of  its  design. 
TIio  servant  is  entitled  to  that  care  whether  the  master  builds  the 
bridge  or  buys  it    The  risk  and  the  injury  are  the  same  in  either 
case.    Of  course  the  test  of  actual,  previous  use  goes  for  something. 
It  might  justify  a  continuance  of  that  use  until  a  competent  in- 
spection could  reasonably  be  made,  but  would  not  justify  a  neglect 
when  it  was  made  to  observe  and  remedy  obvious  defects  and  ele- 
ments of  danger   because  existing  in  the  original  plan,  and  an 
omission  to  learn  by  a  well-understood  process  whether  in  view  of 
its  apparent  defects  it  had  the  ordinary  surplus  of  strength.   Upon 
railroad  bridges,  every  day  and  almost  every  hour,  the  lives  of  pas- 
sengers and  of  employees  are  trusted.  It  is  not  requiring  too  much 
to  insist,  that  whether  built  or  purchased,  the  company  shall  take 
reasonable  core  to  know  or  ascertain  the  safety  of  their  design  and 
construction,  and  shall  be  charged  with  knowledge  of  defects  which 
a  competent  examination  would  have  disclosed. 

It  is  apparent  therefore  that  in  this  case  there  were  questions  of 
fact  for  a  jury.  Whether  the  bridge  was  in  truth  defective  In  par- 
ticulars, not  latent  or  undiscoveroble,  but  open  and  obvious  to  the 
eye  of  a  skilled  and  faithful  inspector  ;  and  whether  that  inspector 
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Hd  make  Bach  an  ezamhuition  as  Teasonable  care  required  and  the 
aampany  ghonld  hare  exacted  in  the  ezeicise  of  each  care  under 
fte  eziBting  ciroamatanees,  and  in  Tiew  of  each  obyious  and  appar- 
ent defects^  urere  qnestionB  of  &ct  in  the  caae^  and  properly  sub- 
mitted to  the  jurj. 

The  judgment  should  be  aflbrmed,  irith  ooets. 

Judgment  €ffiffif$tL 

AB  concur^  except  AarBBSWB,  J.,  who  took  no  part 


Bbajit  v.  Tokheli. 

<MH.T.881J 
IMdenee — pnnanpHon  qf  payment, 

1b.  «a  aetkm  AgiliiBt  the  makar  of  a  note  more  ifasn  iwentj  jean  over  due, 
aUboogh  tha  Btateta  of  ttmitadoa  Hiaj  not  be  a  bar  beeaiue  of  the  maker't 
■baopce  fram  the  State,  jai  there  ie  a  presampftioD  of  payineni ;«  and  evU 
donee  that  the  holder  was  poor  duiag  that  period,  la  competent  to  fortify 
that  preaamption. 

AOnON  on  a  promissory  note.    The  opinion  states  the  case. 
The  piaintiff  had  judgment  below. 

0.  W.  FUtuants,  for  appellant 
Na£haniA  0.  Moaky  for  respondent 

AiiDBXWSy  J.  This  action  was  commenced  October  18,  1880, 
upon  a  note  dated  May  12, 1859,  for  $650,  payable  six  months  after 
date,  made  by  the  defendant,  payable  to  the  order  of  one  Timothy 
Deegan,  who  died  in  187G.  It  was  indorsed  by  the  payee  in  blanl^ 
and  the  plaintiff  claims  to  reoover  as  indorsee.  The  note  was  made 
in  Jersey  City,  where  both  the  maker  and  payee  resided  when  it 
was  made,  the  plaintiff  then  and  ever  since  being  a  resident  of  New 
York.    The  payee,  Deegan,  removed  to  the  city  of  Kcw  York  in 
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or  about  the  year  I860,  and  subeeqaently  resided  there  till  his 
death.  The  defendant  continued  to  reside  in  Jersey  City  until  the 
year  1876,  when  he  also  removed  to  the  city  of  New  York.  The 
defendant  testified  that  he  made  the  note  for  the  accommodation 
of  the  payee,  and  this  evidence  was  not  controverted.  It  does  not 
ai)pear  upon  what  consideration  the  plaintiff  received  it.  He  was  a 
witness  on  the  trial,  but  reposed  upon  the  presumption  arising  from 
the  possession  of  tlie  note  thitt  he  was  a  holder  for  value.  A  decla- 
ration of  Deegan,  made  in  1869,  was  proved  without  objection,  to 
the  effect  that  the  plaintiff  had  trusted  him,  and  now  that  he  was 
hard  up,  he  (Deegan)  would  trust  him  with  a  note.  What  note  he 
referred  to,  does  not  appear. 

The  defendant  in  his  answer  set  up  the  statute  of  limitations, 
and  also  the  defense  of  payment  The  answer  of  the  statute  was 
not  available  for  the  reason  that  the  defendant  was  a  non-resident 
of  the  State  from  the  date  of  the  note  until  1876,  and  the  action 
was  commenced  within  six  years  after  tliat  time. 

The  defendant,  to  maintain  the  defense  of  payment^  relied  upon 
the  lapse  of  time  between  the  making  of  the  note  and  the  com* 
niencement  of  the  action,  and  offered  certain  evidence  bearing 
upon  the  issue,  which  will  be  hereafter  referred  ta  It  was  a  nilo 
of  the  common  law  that  the  payment  of  a  bond  or  other  specialty, 
would  be  presumed  after  the  lapse  of  twenty  years  from  the  time  it 
became  due,  in  the  absence  of  evidence  explaining  tho  delay,  al- 
though there  was  no  statute  bar.  The  rule  is  said  to  have  b^un 
in  courts  of  equity  (15  Vin.  Abr.,  Length  of  Time,  pi.  5,  6),  but 
from  an  early  time  it  has  been  recognized  by  courts  of  law.  Anon., 
6  Mod.  22 ;  Osteoid  v.  Legh^  1  T.  R.  270.  In  this  State  it  was 
frequently  applied  prior  to  any  statute  provision  on  the  subject, 
and  in  connection  with  other  circumstances  the  presumption  was 
allowed  to  prevail  within  tho  period  of  twenty  years.  Clark  v. 
Hopkins,  7  Johns.  556 ;  Jackson  v.  Pratt^  10  id.  381 ;  JFb^  v. 
Buden,  1  Bi-adf.  192,  and  cases  cited.  In  i^espect  to  simple  con- 
tracts the  same  pi'esumption  has  been  applied  after  the  lapse  of 
twenty  years.  Lord  Holt  in  6  Mod.  22,  which  appears  to  have 
been  an  action  on  a  bond,  speaking  of  the  presumption  in  that  case 
said,  **aforiioin  upon  a  note,  if  it  be  any  considerable  sum." 
In  Duffidd  V.  Creeds  5  Esp.  52,  which  was  an  action  brDught  in 
1803,  upon  a  note  made  in  1782,  Lord  Ellbnbobouqh  said:  '^  If 
this  had  been  a  bond,  twenty  years  would  have  raised  a  presump- 
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tion  of  payment  in  which  case  he  would  have  left  the  presumption 
to  the  jury,  and  he  thought,  as  this  note  was  unaccounted  for,  the 
same  rule  of  presumption  ought  to  apply/'  The  presumption  has 
been  applied  to  simple  contracts  in  several  cases  in  this  country. 
Ferkina  y.  Kent,  1  Root,  312 ;  DaggM  v.  Tallman,  8  Conn.  168  ; 
Wetts  y.  Washington's  AclmW,  6  Munf.  532  ;  Bass  y.  Bass,  8  Pick. 
187.  In  Jackson  y.  Sacketf,  7  Wend.  94,  many  of  the  cases  on  the 
presumption  arising  from  lapse  of  time  were  referred  to,  and  it  was 
held  that  the  presumption  was  one  of  fact  and  not  of  law,  and  that 
it  was  for  the  jury  to  draw  the  conclusion  upon  aU  the  facts  and 
circumstances  of  the  case. 

We  have  referred  to  the  cases  upon  this  subject,  with  a  view  to 
the  alleged  errors  of  the  trial  court  in  rejecting  evidence  offered 
by  the  defendant  to  show  the  poverty  of  the  plaintiff  during  the 
time  of  the  running  of  the  note.  We  think  this  evidence  was  im- 
properly excluded.  The  case  is  one  in  which  the  greatest  liberality 
consistent  with  the  rules  of  evidence  should  have  been  indulged  in 
the  proof  of  circumstances  relevant  to  the  question  of  payment. 
The  demand  is  stale.  The  claim  is  to  recover  upon  a  note  more 
than  twenty-one  years  past  due,  brought  after  the  death  of  the  only 
party  by  whom  (as  may  be  supposed)  the  defendant  would  bave 
been  able  to  show  payment,  if  the  note  had  in  fact  been  paid,  and 
who  for  a  period  of  seventeen  years  after  the  note  became  due,  was 
within  the  jurisdiction  of  the  court,  but  against  whom  no  proceed- 
ings were  taken.  The  presumption  of  payment  from  a  great  lapse 
of  time  is  f  otynded  upon  the  rational  ground  that  a  person  naturally 
desires  to  possess  and  enjoy  his  own,  and  that  an  unexplained  neg- 
lect to  enforce  an  alleged  right,  for  a  long  period,  casts  suspicion 
upon  the  existence  of  the  right  itself.  This  presumption  may  be 
fortified  or  rebutted  by  circumstances.  The  fact  that  a  plaintiff 
dnring  the  period  when  he  might  have  enforced  his  demand  by  suit, 
if  he  had  one,  was  in  indigent  circumstances  and  needed  the  use  of 
hk  means,  is  we  think,  a  circumstance  tending  to  fortify  the  pre- 
Bumption  that  the  demand  has  been  paid  or  otherwise  satisfied. 
See  Whart  Ev.,  §  1363  ;  Boss  v.  Darby,  4  Munf.  428  ;  Milller  v. 
SmUh's  Bars.,  16  Wend.  425;  WaddM  v.  Elmendorf,  10  N.  Y.  170. 
In  this  case  it  is  aaid  that  there  are  circumstances  rebutting  any 
presumption  of  payment.  But  we  are  dealing  with  exceptions  to 
the  rejection  of  proof  offered  on  the  part  of  the  defendant,  which 
was  relevant  to  the  issue,  and  which  should  have  been  admitted 
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and  considered  in  connection  with  other  cirenmstances  in  determin- 
ing the  issue  of  payment.  The  fact  that  eyidence  explaining  the 
delay  of  the  plaintiff  was  rejected  upon  the  objection  of  the  defend- 
ant, does  not  cure  the  error  complained  of.  The  defendant's  eri- 
dence  to  fortify  the  presumption  of  payment  haying  been  rejected, 
his  exception  was  not  waiyed  by  objecting  to  eyidence  of  circum- 
stances to  rebut  the  presumption,  subsequently  offered  ontiie  other 
side. 

We  think  the  judgment  should  be  reyersed  and  a  new  trial 
ordered. 

All  concur. 


YotmOBR  T.  DlTFFIB. 

(MV.T.MO 

TRQ — iubacription— place  of* 

A  snliseiiptloii  bj  a  testator  sfter  the  atteetation  daaae  Is  "at  liie  end  ef 

the  wiU,"  and  mOid. 

ACTION  to  establish  a  will    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

John  2f.  Lewis,  for  appellant 

Emmett  R.  Okott,  for  respondent 

Eabl,  J.  This  action  was  brought  under  section  1861  of  the 
Code  of  Ciyil  Procedure,  to  procure  a  judgment  establishing  an  in- 
strument as  the  last  will  and  testament  of  Alfred  N.  Duffie.  The 
complaint,  among  other  things,  alleges  that  DuiBe,  late  United 
States  consul  at  Andalusia,  in  the  kingdom  of  Spain,  temporarily 
residing  at  Cadiz  in  that  kingdom,  but  an  inhabitant  of  and  domi- 
ciled in  the  county  of  Richmond  and  State  of  New  York,  died  on 
the  8th  day  of  Noyember,  1880,  at  the  city  of  Cadiz,  and  that  he 
was  at  the  time  of  his  death  possessed  of  personal  property  within 
the  State  of  New  York ;  that  the  plaintiff  is  a  legatee  under  his 
will ;  that  prior  to  his  death,  and  on  or  about  the  38tii  day  of 
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January,  1880,  Doffie,  at  the  city  of  Cadiz,  duly  signed,  publiahed, 
dedaied  and  executed  before  a  notary,  and  in  the  presence  of,  and 
with  three  witnesses,  his  last  will  and  testament ;  and  that  on  the 
1st  day  of  May,  1881,  before  the  same  nofcary  and  the  same  three 
witnesses,  he  ako  signed,  published,  declared  and  executed  a  codicil 
thereto,  a  copy  of  which  will,  together  with  the  codicil,  is  annexed 
to  the  cfMuplaint  and  made  a  part  thereof,  the  original  will  and  codicil 
being  in  the  Spanish  language  and  in  the  kingdom  of  Spain;  that  they 
were  duly  exeeated  in  conbirmity  with  the  laws  of  Spain,  and  re- 
main on  file  among  the  archives  of  the  notary's  office  at  the  city  of 
Cadiz,  from  which  the  same  cannot,  by  reason  of  the  laws  of  Spain, 
be  taken  for  the  purpose  of  being  admitted  to  probate  under  the 
laws  of  the  State  of  New  York,  or  for  any  other  purpose  whatso- 
ever. The  disposing  part  of  the  will  is  divided  into  seven  para- 
graphs, and  between  the  end  of  the  last  paragraph  and  the  signature 
of  the  testator  is  the  following  language  :  '^  In  testimony  whereof 
I  so  execute  the  same  at  the  city  of  Cadiz,  on  the  28th  day  of 
January,  1880.  And  the  testator,  whom  I,  Bicardo  de  Proy  Fajsurdo, 
a  notary  of  this  district,  and  of  the  illustrious  College  of  Seville, 
do  certify  that  I  know,  thus  said  executed  and  signed,  with  the 
witnesses  present,  who  were  Salvador  de  Aspres,  Salvador  Baniirez 
and  Manuel  Ceueles,  all  of  this  vicinity,  I  having  read  to  all  of 
them  this  will,  after  first  notifying  them  of  the  right  which  they 
have  by  law  to  verify  the  same  themselves,  which  right  they  re- 
nounced, he  not  exhibiting  his  personal  certificate  by  reason  of  the 
office  held  by  him,  all  of  which  I  certify/'  Then  follows  the 
signature  of  the  testator,  the  three  subscribing  witnesses  and  the 
notary.  The  codicil  was  executed  in  substantially  the  same  way. 
The  defendant,  Mary  Ann  Pelton  Duffie,  the  appellant,  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  overruled  at 
Special  Term,  and  the  judgment  of  the  Special  Term  was  affirmed 
at  the  Qeneral  Term,  and  then  she  appealed  to  this  court. 

Section  1861  of  the  Code  provides  as  follows :  '^  An  action  te 
procure  a  judgment  establishing  a  will  may  be  maintained  by  any 
person  interested  in  the  establishment  thereof,  in  either  of  the 
fcdlowing  cases. '^  The  first  case  is  as  follows :  **  Where  a  will  of 
real  or  personal  property,  or  both,  has  been  executed  in  such  a 
manner,  and  under  such  dronmstanoes,  that  it  might,  under  the 
laws  of  the  State,  be  admitted  to  probate  in  a  surrogate's  court. 
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but  the  original  will  is  iu  another  State  or  country,  under  such 
circumstances  that  it  cannot  be  obtained  for  that  purpose,  or  has 
been  lost  or  destroyed  by  accident  or  design  before  it  was  duly 
proved  and  i-ecorded  within  the  State."  It  is  conceded  that  this 
ciisc  comes  within  this  provision,  provided  this  will  was  executed 
according  to  the  formalities  prescribed  by  the  laws  of  this  State. 
But  the  objection  is  made  that  the  will  was  not  *' subscribed  by  the 
testator  at  the  end  thereof." 

The  purpose  of  the  law  which  requires  the  subscription  to  be  at 
the  end  of  the  will  is  to  prevent  fraudulent  additions  to  a  will  before 
or  lifter  its  execution,  and  the  statute  should  be  so  construed  as  to 
accomplish  this  purpose.  What  shall  foim  part  of  the  instrument 
which  the  testator  intends  as  his  will  must  be  determined  by  him. 
It  is  true,  as  claimed  by  the  learned  counsel  for  the  respondent,  that 
a  2)roper  definition  of  a  will  is  an  instrument  by  which  a  person 
makes  a  disposition  of  his  property  to  take  effect  after  his  decease. 
But  every  word  contained  in  the  instrument  may  not  relate  to  or 
bear  upon  the  disposition  of  property.  It  is  not  uncommon  for  the 
testator  to  recite  in  the  will  his  i*eligious  faith  and  ho\ie8  and  the 
moral  or  pnidential  maxims  which  have  guided  his  life,  and  to  give 
directions  concerning  his  body,  and  to  make  many  declarations 
whicli  have  no  bearing  whatever  upon  the  disposition  of  his  property; 
and  yet  they  are  all  part  of  the  instrument  which  he  intends  as  his 
will.  Such  matters  and  declarations  are  usually  inserted  at  the 
commencement  of  the  will,  but  they  may  as  well  be  placed  after 
the  disposing  parts  of  the  will ;  and  yet  if  the  signature  in  such 
case  is  placed  below  them,  it  is  at  the  end  of  the  will,  within  the 
meaning  of  the  statute.  So  too  ordinarily  what  is  called  the  at- 
testation clause,  when  it  follows  the  signature,  is  no  part  of  the  will. 
Jackson  v.  Jackson,  39  N.  Y.  153.  It  is  not  essential  to  the  validity 
of  a  will,  and  as  it  follows  the  signature  it  cannot  be  taken  as  a 
part  thereof.  But  if  the  testator  chooses  to  insert  the  attestation 
clause  before  his  signature,  thus  making  it  a  part  of  the  instniment, 
then  like  any  other  matter  contained  in  the  will  which  does  not 
relate  to  the  disposition  of  property,  it  becomes  a  part  of  the  in* 
strument  called  a  will.  If  the  testator,  beneath  the  disposing  part 
of  the  will,  and  before  his  signature,  should  insert  the  Apostles' 
creed,  or  the  LoM's  prayer,  it  would  be  part  of  the  instrument 
called  a  will,  and  although  it  would  intervene  between  the  signature 
and  the  disposing  part  of  the  will,  it  could  not  be  contended  that 
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the  will  was  not  subscribed  at  its  end.  So  it  is  common  in  the 
execution  of  wills  to  insert  just  before  the  signature^  a  testimonium 
clause  as  here  *'  in  testimony  whereof  I  so  execute  the  same^  at  the 
city  of  Cadiz,  on  the  28th  day  of  January,  1880."  That  is  strictly 
no  part  of  the  will ;  it  is  not  essential  to  its  yalidity,  the  date  being 
of  no  importance,  and  yet  it  neyer  has  been  doubted  that  the 
signature  beneath  such  a  clause  would  be  at  the  end  of  the  will ; 
and  so  it  would  be  if  the  recital  were  much  longer  and  fuller. 
Here  the  testator  chose  to  have  inserted  before  his  signatui-e  the 
language  of  the  notary,  reciting  the  mode  of  execution  and  the 
names  of  the  witnesses,  and  the  fact  that  the  will  was  read  to  all 
of  them.  He  thus  chose  to  make  that  a  part  of  the  instrument, 
and  his  subscription  beneath  it  was  a  subscription  at  the  end  of  the 
will. 

The  case  is  not  within  the  mischief  intended  to  be  guarded 
against  by  the  statute.  There  is  certainly  no  authority  in  this 
State  holding  that  such  a  subscription  is  not  at  the  end  of  the  will. 
In  McOuire  v.  Kerr,  2  Bradf.  244,  and  in  In  re  Will  of  (TNeily 
91  N.  Y.  516,  portions  of  the  will  succeeded  the  signature  of  the 
testator,  and  hence  in  each  of  those  cases  it  was  held  that  the  will 
was  not  subscribed  at  the  end  thereof.  In  Matter  of  Gilvian,  38 
Barb.  364,  it  is  held  that  an  instrument  was  signed  at  the  end 
thereof,  ^*  where  nothing  intervenes  between  the  instrument  and  the 
subscription. ''  Here  nothing  intervenes  between  the  instrument  and 
the  name  of  the  testator. 

We  must  therefore  hold  that  this  will  was  subscribed  at  the  end 
thereof,  and  that  it  was  provable  in  the  Surrogate's  Court  of  Rich- 
mond county,  but  for  the  fact  that  it  could  not  be  procured  for  that 
purpose,  and  hence  this  is  a  case  within  section  1861,  wherein  an 
action  to  establish  the  will  is  authorized. 

It  is  not  important  to  determine,  and  we  do  not  determine  whether 
or  not  this  action  could  be  maintained  under  the  second  subdivision 
of  section  1861 ;  and  the  conclusion  we  have  reached  also  renders  it 
unimportant  to  determine  the  question  raised  by  the  motion  to  dis- 
miss the  appeal. 

The  judgment  should  be  affirmed,  with  costs,  but  with  leave  to 
the  defendant,  Mrs.  Duffie,  upon  payment  of  costs,  to  answer  the 
complaint  within  twenty  days. 

Judgment  accordingly. 

All  concur. 
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Btatb  t.  Woodwxbol 
an  bid.  no.) 

(hnitiiuUanal  law — Mfwy. 
Hie  BUto  inaj  abrogate  a  lottery  priTfliife. 

PBOSBOITTION  for  eelling  lottery  tickets.    The  opialai 
the  case.    The  defendant  had  judgment  below. 

A  P.  BaUwint  attorney-general,  and  /•  B.  Blam,  pRMeouting 
attonieyy  for  State. 

/;  If.  Viehe,  B.  G.  Evans,  O.  &.  BMg,  W.  0.  Johnson  and  W. 
C*  Niblaekf  for  appellee. 

WoRDBHT,  J.  This  waa  a  ptoflecntion  againak  the  i^ipelleay  ty 
affidayit  and  information,  in  the  court  below,  for  selling  a  kttny 
tioket  in  the  Vinoennes  Lottery,  Indiana,  for  the  benefit  of  the 
Yinoennes  XTniversity. 


MAY  TESH,  1883.  Jj^ 

aiftU  T.  W4>odward. 

The  ddendont  pleaded  ae  toUomf^:  *'  Tbe  eaid  dedFmdimt  Joba 
T.  Woodward*  lor  his  special  plea  and  answer  to  tbe  afltdayit  and 
infonnAtioKi  filed  herein,  admits  that  be  sold  the  tottery  tick^tv  as 
aUeged  in  said  affidarit  and  information,  but  says  that  be  had  law- 
fill  right  so  to  do ;  for  that  by  an  act  of  the  legislature /of  the  Terri- 
tory of  Indiana!,  approred  on  the  17th  day  of  September,  1807,: 
tbere  was  instituted  and  incorporated  a  uniTersity  in  eaid  territory^ 
called  and  known  by  the  name  of  the  Vinoenhes  Univeisity,  and 
enacted  that  certain  persons  named  in  sakl  act,  and  their  Bucces- 
aors,  should  be,  and  thereby  were  ereated,  a  body  corporate  and 
politic,  by  the  name  and  style  of  *  The  Board  of  Trustees  for  the 
Yincennes  UniTersity,'  and  the  said  legislature^  among  other  thingSt 
provided  in  said  act  that,  for  certain  purposes  therein  named,  there, 
should  be  raised  a  sum  not  exceeding  120,000  by  a  lottery,  and 
that  the  said  board  of  tmstees  should  appoint  five  discreet  persons 
to  be  managers  of  said  lottery,  and  who  should  have  power  to  adopt 
ttoch  schemes  as  they  might  deem  proper  to  /sell  lottery  tickets  for 
the  purpose  aforesaid,  to  superintend  the  drawing  of  the  same,  and 
of  the  payment  of  prizes. 

"  And  said  defendant  says  that  in  pursuance  of  the  provisions  of 
aaid  act  the  board  of  tmstees  aforesaid,  for  tbe  purpose  of  raising 
the  120,000  in  said  act  mentioned,  on  the  1st  day  of  May,  1879, 
appointed  five  discreet  persons  managers,  as  provided  for  in  said 
act,  for  the  purpose  of  adopting  and  carrying  on  said  lottery  for 
the  purpose  of  raising  the  sum  aforesaid;  and  the  said  man- 
agers, appointed  as  aforesaid,  each  and  all  qualified  and  gave 
bond  and  security  as  required  by  said  act^  to  the  approv^  of 
the  board  of  trustees  aforesaid ;  and  the  said  managers  after- 
ward adopted  a  certain  scheme  in  aceordance  with  the  provi- 
siona  of  said  act,  for  raising  the  money  aforesaid,  and  for  that  pur- 
poee  determined  to  conduct  and  manage  a  lottery  under  the 
provisions  of  said  act.  And  in  pursuance  of  said  scheme,  and  for 
the  purpose  of  raising  said  sum  of  money  in  said  act  mentioned,, 
and  for  the  purpose  therein  stated,  the  ticket  set  forth  and  de- 
scribed in  the  affidavit  and  information  in  this  action  was  issued 
1^  the  authority  and  under  the  direotion  of  said  managers,  for 
sale,  and  was  delivered  to  this  defendant  as  the  agent  of  said  mana- 
gers, for  sale ;  and  the  said  ticket  was  by  him  sold  as  set  forth  in 
said  affidavit  and  information,  and  was  not  sold  by  him  in  any  other 
way,  nor  by  virtue  of  any  other  power  or  authority  whatever ;  and 
YoL.  XLVI  — 21 
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that  the  lottery  adopted  by  said  managers,  and  in  which  said  ticket 
was  issaed,  is  the  first  lottery  had  or  held  under  said  act 

**  The  defendant  farther  says  that  the  sale  of  said  ticket  was  for 
the  parpoee  of  aiding  in  proYiding  a  library  and  the  necessary 
philosophical  and  experimental  apparatus  agreeably  to  the  law 
aforesaid  ;  and  that  no  funds  have  been  raised  for  said  purpose,  nor 
have  the  trustees  of  said  university  raised  or  received  any  funds  for 
said  purpose.     Wherefore,''  etc 

The  State  demurred  to  this  plea  for  want  of  sufficient  facts,  but 
the  demurrer  was  overruled,  and  the  State  excepted  and  reserved 
the  question  of  law  arising  thereon  for  the  decision  of  this  court 
Beply  in  denial ;  submission  of  the  cause  to  the  court  for  trial ; 
finding  and  judgment  for  the  defendant  The  State  appeals  and 
assigns  for  error  the  ruling  on  the  demurrer. 

The  counsel  for  the  State  say  in  their  brief :  ''Four  questions 
naturally  arise  upon  this  appeal: 

^*  First  Did  the  lottery  privilege  upon  which  the  appellee  relies 
ever  have  any  legal  inception? 

''  Second.  If  so,  has  the  license  been  lost  by  failure  to  use  it  at 
the  proper  time  ? 

''  Third.  If  it  has  not  been  so  lost,  has  it  been  within  the  authority 
of  the  law-making  power  of  the  State  to  take  it  away  ? 

"  Fourth.  Has  it  been  so  recalled  ?  " 

Wo  pass  over  the  first  question  thus  stated,  as  being  unimportant 
to  the  decision  of  the  main  question  involved,  but  assume  that  the 
lottery  privilege  had  a  legal  inception. 

[Omitting  the  second.] 

We  come  to  the  third  question.  Since  the  case  of  UTettum  v.  Statey 
66  Ind.  588,  was  decided,  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Stone  v.  Mississippi,  101  XT.  S.  814, 
has  been  rciK>rted,  in  which  the  same  question  was  involved.  In 
that  case  an  act  of  the  legislature  of  Mississippi  was  i)assed  in  1867, 
creating  a  corporation,  giving  it  power  to  establish  and  conduct  a 
lottery,  to  continue  in  existence  twenty-five  yearo.  In  1869,  a  Con- 
stitution of  the  State  was  ratified,  providing  among  other  things, 
that  **  the  legislature  shall  never  authorize  any  lottery,  nor  shall 
the  sale  of  lottery  tickets  be  allowed,  nor  shall  any  lottery  heretofore 
authorized  be  permitted  to  be  drawn,  or  tickets  therein  toJbc  sold.'' 
Subsequent  legishition  was  provided  enforcing  the  provisions  of  the 
Constitution.     It  was  held  that  the  State  might,  in  the  exercise  ot 
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its  police  power,  and  in  the  interest  of  public  morab,  take  away 
«Dd  abrogate  the  lottery  privilege  theretofore  granted,  without 
impairing  the  obligation  of  contracts  within  the  meaning  of  the 
Oonstitution  of  the  United  States.  We  quote  the  following  passage 
from  the  opinion  of  the  court  in  that  case  :  ^  Any  one  therefore 
who  accepts  a  lottery  charter  does  so  with  the  implied  understanding 
that  the  people,  in  their  sovereign  capacity,  and  through  their 
properly  constituted  agencies,  may  resume  it  at  any  time  when  the 
public  good  shall  require,  whether  it  be  paid  for  or  not.  All  that 
one  can  get  by  such  a  charter  is  a  suspension  of  certain  govern- 
mental rights  in  his  favor,  subject  to  withdrawal  at  will  He  has 
in  l^al  effect  nothing  more  than  a  license  to  enjoy  the  privilege  on 
the  terms  named  for  the  specified  time,  unless  it  be  sooner  abrogated 
by  the  sovereign  power  of  the  State.  It  is  a  permit,  good  as  against 
existing  laws,  but  subject  to  future  legislative  and  constitutional 
control  or  withdrawal" 

As  the  Supreme  Oourt  of  the  United  States  is  the  ultimate 
tribunal  for  the  decision  of  such  question,  the  case  of  Kellum  v. 
SlaUy  ifupra,  must  be  so  far  modified  as  to  harmonize  with  the 
decision  of  that  court 

This  brings  us  to  the  fourth  question.  It  is  probably  tnie  that  a 
power  to  raise  a  given  sum  of  money  by  means  of  a  lottery  implies 
the  power  to  sell  tickets  in  the  lottery  for  that  purpose.  The  ques- 
tion here  is  whether  the  board  of  trustees  of  the  Vincennes  TJni- 
rersity  still  retain  the  right  to  sell  lottery  tickets,  or  whether  that 
right  has  been  abrogated  and  annulled. 

The  8th  section  of  the  15th  article  of  the  Constitution  of  the 
State  provides  that  *^  No  lottery  shall  be  authorized,  nor  shall  the 
sale  of  lottery  tickets  be  allowed."  This  provision  is  found  in  the 
article  entitled  ''  Miscellaneous,"  and  not  in  article  ^'  Legislative." 
Hence  no  argument  can  be  drawn  from  the  place  it  occupies  in 
the  Constitution,  that  it  was  intended  merely  as  a  check  upon  future 
legislation* 

We  are  of  opinion  that  the  provision  is  not  a  mere  check  upon 
future  legislation,  but  an  absolute  prohibition  of  lotteries  and  the 
sale  of  lottery  tickets.  It  is  so  far  self -executing  as  to  take  awny 
any  right  or  authority  that  might  theretofore  have  existed  to  con- 
duct lotteries  or  sell  lottery  tickets.  Its  evident  meaning  is  that 
from  the  time  of  the  adoption  of  the  Constitution  there  should  be 
no  authority  for  conducting  lotteries,  nor  should  lottery  tickets  be 
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sold.  It  needed  kgialation,  to  be  sure,  to  make  the  conducting  of 
lotteries  or  the  selling  of  lottery  tickets  a  crime  with  a  prescribed 
punishment,  bat  the  provision  effectually  took  avay  any  authority 
that  might  hare  prerioasly  existed  to  do  those  things.  See  Cooley 
Oonst.  Lim.  (4th  ed.},  pp.  99  to  102,  and  notes ;  also  the  opinion 
of  the  court  delivered  by  Mr.  Chief  Justice  Shabkbt,  in  the  case 
of  Brien  v.  WiUtmnsQn,  7  How.  (Miss.)  14. 

The  necessaiy  legislation  has  been  supplied,  and  the  selling  of 
lottery  tickets,  or  the  making  or  drawing  of  "  any  lottery  scheme 
or  gift  enterprise  for  the  division  of  property,  *  *  *  not 
authorized  by  law,''  is  made  a  crime.     B.  S.  1881,  g  2077. 

If  the  words  ^^not  anthorueed  by  law,"  as  thus  used,  imply  that 
in  the  legialatiw  mind  there  might  be  a  lottezy  authorized  by  law, 
or  thai  the  sale  of  lottery  tickets  might  be  authorized  by  law,  there 
is  no  foundation  for  the  supposition. 

The  Constitution,  as  has  been  seen,  took  away  any  such  authority 
as  might  have  existed  previous  to  its  adoption. 

The  court  bdow  erred  in  overruling  the  demurrer  to  the  defend- 
ant's plea ;  but  the  judgment  cannot  be  reversed,  as  by  putting  the 
defendant  upon  trial  he  was  put  in  jeopardy,  and  cannot  be  again 
tried  for  the  offense.  The  appeal  however  is  sustained,  as  taken 
npon  a  question  reserved  by  the  State,  at  the  costs  of  the  appellee. 
B.  S.  1881,  §§  1846,  1882. 

Appeal  sustained  accordingly. 

NiBLACx:,  J.,  did  not  participate  in  the  consideration  of  this 
case. 
.   Petition  for  a  rehearing  overruled. 


Terbe  Haxttb  ajstd  Soxttheastbrk  Railboad  Coxpakt  t.  Bodbl 

(87Ind.  128.) 
BjedmeiU — for  Hreti, 

Tba  owner  of  a  lot  abutUng  on  a  street  maj  maintain  ejectment  agalnat  a  rail* 
road  oompanj  which  haa  placed  its  track  apon  that  portion  of  the  street  be.* 
longing  to  him,  without  offering  compensation. 

EJECTTMENT.    The  opinion  states  the  point   The  plaintifT  had 
judgment  below. 
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jr.  G.  WiUiams,  B.  V.  Marshdll,  J.  T.  Dye  and  W.  P.  IMback, 
for  appellant 

W.  Mack,  O.  P.  MeNtUt  and  T.  W.  Harper,  for  sppeUM. 

EUitoiT,  J.  The  qnestion  in  this  case  is :  Can  the  owner  of  a 
lot  abutting  upon  a  street  maintain  an  action  of  ejectment  against 
a  railway  company  which  has  laid  its  track  thereon  without  having 
paid  or  tendered  compensation  ? 

It  is  settled  that  the  owner  of  a  lot  abutting  upon  a  public  street 
owns  to  the  center^  and  that  his  title  is  a  fee  burdened  only  by  the 
easement  of  the  public.  It  is  also  the  rule  in  this  State  that  the 
lot  owner  may  maintain  an  action  against  the  railroad  company  for 
damages,  (kx  v.  Louismlle,  etCj  R  Co.y  48  Ind.  178  ;  Terrs  ffauiSf 
eiCf  R.  Co.  T.  Scoti,  74  id.  29^  auth.  p.  38.  Counsel  for  appellant 
contend  that  these  cases  do  not  decide  that  an  action  of  ejectment 
may  be  maintained.  The  last  of  the  cases  declares  that  the  lot 
owner  may  yindicate  his  rights  by  the  usual  legal  remedies,  and  in 
the  first  the  judge  who  delirercd  the  opinion  declares  that  eject* 
ment  will  lie.  But  without  stopping  to  consider  whether  these  oases 
do  decide  this  question,  we  pass  to  one  which  does  directly  decide  it, 
Bharpe  r.  SL  Louie,  eic,  B?y  Co.,  49  id.  296.  In  that  case  the 
action  was  for  possession,  and  it  was  held  that  it  would  lie.  It  is 
true  that  there  is  no  discussion  of  the  question,  and  that  the 
opinion  is  rested  entirely  upon  Cox  y.  Louisville,  etc,  R.  Co.  We 
adhere  to  the  conclusion,  there  reached,  for  we  regard  it  as  sound 
in  principle  and  supported  by  authority.  The  right  to  possession 
is  in  the  owner  of  the  fee,  for  neither  the  public  nor  the  municipal 
corporation  can  maintain  an  action  for  possession.  Their  rights 
may  be  vindicated  but  not  in  such  an  action.  Certainly,  the  right 
to  maintain  the  proper  possessory  action  must  reside  somewhere, 
and  as  it  does  not  reside  in  the  j^ublic  or  the  municipality,  it  must 
be  in  the  owner  of  the  fee.  It  is  true  that  in  the  case  of  City  of 
Cincinnati  \.  White,  6  Pet.  431,  a  different  doctrine  is  stated  in  the 
opinion,  but  as  shown  by  Mr.  AngcU,  the  question  was  not  inyolved 
in  that  case.  The  author  named,  in  speaking  of  the  case  under 
immediate  mention,  says :  ^  It  is  certainly  manifest  that  the  re* 
marks  were  made  upon  a  very  imperfect  review  of  the  authorities, 
if  not  upon  some  misapprehension  of  principle.  In  regard  to  the 
compatibility  of  the  public  enjoyment  with  individual  possession, 


1G6  INDIANA, 


Ttm  Haate  and  SoatheMtarn  Ballroad  Oonpuij  t.  Bodal. 

the  reasoning  of  Swift,  J.,  in  Peck  v.  Simtk,  1  Ck>nn.  103;  6  Am. 
Dec.  216,  would  seem  to  be  perfectly  conclusive.  *  *  *  It  supposes 
that  different  rights  in  the  iiseof  the  same  thing  may  co-exist  in  differ- 
cut  persons ;  and  nothing  is  more  common  than  for  one  to  have  an 
csiscment  in  the  land  of  another,  who  has  an  estate  in  fee  and  is  in 
actual  possession.  A  private  right  of  way  is  such  an  easement  It 
is  compatible  with  the  right  of  the  owner  of  the  fee  to  depasture 
and  mow  it ;  take  the  trees  and  any  thing  growing  on  it ;  and  hold 
it  in  possession  for  these  purposes.  If  disseized  by  the  grantee  of 
the  casement,  ho  can  recover  possession  in  ejectment,  there  being 
no  inconsistency  In  the  recovery  subject  to  the  private  right  of  way. 
The  principle  is  precisely  the  some  in  regard  to  the  right  of  the 
public  in  the  soil  of  a  highway ;  its  right  is  but  an  easement,  and 
subject  to  that,  it  no  more  conflicts  with  the  right  of  the  public  in 
a  highway  than  with  that  of  an  individual  in  a  private  way,  for 
the  owner  of  the  fee  to  recover  possession."  Angell  Highw.,  §  320. 
Tlic  doctrine  that  the  owner  of  the  fee  may  maintain  ejectment  for 
the  land  covei-cd  by  a  public  highway  is  as  old  at  least  as  OoodtilU 
V.  AlkeVy  1  Burr.  133.  Lord  Mansfield  there  said  :  ^'  I  see  no 
ground  why  the  owner  of  the  soil  may  not  bring  ejectment  as  well 
as  trcspjiss.  It  would  be  very  inconvenient  to  say  that  in  this  case 
ho  should  have  no  specific  legal  remedy ;  and  that  his  only  relief 
should  be  rci)cated  actions  of  damages,  for  ti*ees  and  mines,  salt 
springs,  and  other  profits  underground.  'Tis  tnie  indeed  that  he 
must  recover  tlie  land,  subject  to  the  way  ;  but  surely  he  ought  to 
have  a  specific  remedy,  to  recover  the  land  itself  ;  notwithstanding 
its  being  subject  to  an  easement  upon  it"  There  are  many  cases 
enforcing  this  doctrine,  among  them  Cooper  v.  Sfnith,  9  S.  &  R. 
26  ;  11  Am.  Dec.  658;  Alden  v.  Murdoch,  13  Mass.  256 ;  BisBeB  v. 
N.  Y.  C.  R.  Co.,  23  N.  Y.  61 ;  Carpenter  v.  Oswego,  eic^  JL  Co^ 
24  id.  655 ;  Jersey  City  v.  Fitzpairick,  30  N.  J.  Eq.  97  ;  Psrry  v. 
New  Orleans,  etc.,  R.  Co.,  55  Ala.  413 ;  s.  c,  28  Am.  Rep.  740. 

Judgment  affirtned. 

Ok  Petition  for  a  Rbhraring. 

Elliott,  J.  In  appellant's  jietition  for  a  rehearing  it  is  argned 
that  our  former  opinion  should  not  stand,  for  the  reason  that  the 
complaint  is  insufficient.  Wc  suppose  that  no  one  would  seriously 
contend  that  the  sufficiency  of  a  complaint  is  before  this  court 
unless  it  Wiis  challenged  by  demurrer  in  the  court  below,  and  error 
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anigned  on  that  rulingy  or  by  motion  in  arrest  followed  here  bj  a 
proper  asaignnienty  or  else  by  an  assignment  here  directly  question- 
ing the  snflBciency  of  that  pleading.  In  no  one  of  these  methods, 
nor  in  any  f orm,  is  the  sufficiency  of  the  complaint  brought  into 
question.  This  is  a  complete  answer  to  so  much  of  the  argument 
on  the  petition  as  refers  to  the  validity  of  the  complaint. 

Inasmuch  as  it  has  been  represented  to  us  that  other  cases  are 
depending  on  the  decision  in  this,  we  have  thought  it  proper  to 
decide  the  question  of  the  sufficiency  of  the  appellee's  complaint. 
The  property  is  specifically  described,  and  this  description  is  fol- 
lowed by  the  statement  **  that  said  real  estate  abuts  on  First  street, 
in  the  city  of  Terre  Haute,  and  the  defendant  unlawfully  and  with- 
out right  has  taken  possession  of  said  First  street."  This  descrip- 
tion is  sufficient,  at  least  after  verdict.  The  owner  of  a  lot  abutting 
on  a  street  owns  the  fee  to  the  middle  thread  of  the  street,  and  as 
the  pleading  gives  a  full  description  of  the  lot,  and  shows  that  it 
abuts  on  the  street,  it  shows  an  ownership  of  the  fee  to  the  center 
of  the  highway,  burdened  only  by  the  public  easement.  This 
principle  is  recognized  and  enforced  in  many  cases.  In  Protzman 
T.  Indianapolis,  etc,  R.  Co.,  9  Ind.  467,  it  was  said  :  ''The  lot, 
and  street  adjoining  then,  as  to  the  owner  of  the  former,  would 
aeem  to  constitute  but  one  piece  of  property,  and  an  injury  to  the 
latter  would  seem  to  be  an  injuiy  to  the  former — to  the  whole 
-piopeTtj.**  The  court  said,  in  Terre  HatUe,  etc.,  S..  Co.  v.  Scott, 
74  Ind.  29,  that ''  It  is  said  that  in  the  case  of  Cox  v.  Louisville,  etc., 
JR.  Co.,  supra,  the  complaint  alleged  that  the  plaintiff  owned  the 
fltreet  in  fee  ;  that  the  demurrer  admitted  this,  and  therefore  the 
xeal  question  was  not  involved,  though  decided  by  the  court.  But 
clearly  the  court  and  counsel  engaged  in  the  case  regarded  the 
complaint  as  alleging  ownership  of  the  street  merely  by  way  of 
conclusion  from  iJie  alleged  ownership  of  the  lot ;  and  in  this  we 
think  the  court  was  right.  While  Cox  does  aver  that  he  owned  the 
street,  etc.,  he  does  it  in  such  a  way  as  to  show  that  the  aveiment 
is  simply  an  inference  deduced  from  his  ownership  of  his  lot."  On 
principle,  as  well  as  on  authority,  the  jast  conclusion  is  that  the 
complaint  before  us  is  good,  and  so  we  adjudge. 

Not  a  single  authority  is  adduced  against  the  position  assumed 
in  the  former  opinion.  We  have  no  doubt  at  all  as  to  the  right  of 
the  owner  of  the  fee  to  maintain  ejectment  against  a  wrong-doer, 
sithough  the  fee  is  burdened  by  a  public  easement    Our  own  cases, 
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M  we  kftve  shown,  ao  dedare,  and  so  do  all  the  well-conaidered 
eases.  The  latest  discossioii  of  the  subject  fully  sustains  our  new, 
ted  from  it  we  shall  not  depart  Sedgw.  &  Wait  Tnal  ot  Title  to 
Land,  §§  182,  186. 

The  ownership  of  a  lot  abutting  on  a  highway  Tests  a  right  to  the 
fee  to  the  center  of  the  highway.  We  hare  never  seen,  nor  do  we 
expect  to  erer  see,  two  deeds,  one  conveying  the  lot  and  the  other 
the  land  lying  in  the  street  Such  a  thing  could  only  happen  where 
one  employed  a  conreyancer  who  had  no  knowledge  of  a  familiar 
rule  of  law.  We  understand  the  rule  to  be  perfectly  well  settled 
that  a  conveyance  of  a  lot  adjoining  a  highway  carries  title  to  the 
center.  3  Washb.  Real  Prop.  (4th  ed.)  429 ;  2  Dill.  Mun.  Corp. 
(Sd  ed.),  §  033  ;  3  Kent  Com.  434 ;  ffaynes  v.  Tkamag,  7  Ind.  38. 
The  title  of  the  owner  of  an  abutting  lot  is,  as  a  matter  of  law, 
presumed  to  extend  to  the  center  of  the  highway.  Rie$  v.  Caunijf 
of  Wareester,  11  Gray,  283  ;  Oiiy  o/BoBian  v.  Riehardsim,  13  Allen, 
146,  pid$  authorities  on  page  153.  An  unlawful  entry  on  the  street 
is  an  entry  on  the  land  of  the  lot-owner.  This  follows  from  the 
doctrine  laid  down  in  Oxs  v.  LouUvine,  sfe.,  J?.  Cb.,  ^upra^  and  is, 
in  truth,  a  rudimental  principle. 

A  property-owner  is  not  estopped  from  maintaining  his  action 
because  he  does  not  forbid  the  occupancy  of  the  street  by  the  rail- 
road company.  There  is  no  element  of  estoppel  present.  There 
is  an  entire  absence  of  fraud.  There  is  not  knowledge  on  one  side 
and  ignorance  on  the  other.  As  well  might  a  trespasser  claim  that 
the  true  owner  is  estopped  from  reclaiming  his  land  because  he  did 
not  object  to  the  trespasser's  using  it  If  the  railroad  company  had 
possessed  color  of  title  created  by  the  act  of  the  owner,  a  different 
question  would  be  presented.  No  other  semblance  of  title  however 
was  possessed  than  such  as  arose  from  the  act  of  the  owner  of  the 
dominant  estate.  We  deem  far  beyond  controversy  the  proposition, 
that  the  owner  of  the  fee  cannot  be  ousted  from  his  estate  by  the 
acts  of  the  owner  of  a  dominant  estate  possessing  an  easement  in 
the  land. 
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Stats  v.  Harbis. 
do  ind.  aas.) 

▲  inortg^^  canAot  malnUIn  siiit  apon  a  ooaotj  trMMniier'g  bond  for  nagtoct 
to  collect  taxes  oat  of  tbe  mortgagor's  peraoDal  propertj. 

rE  opinion  states  the  case.     Tlie  defendant  had  judgment 
below. 

F.  U.  Letmring,  A.  Woleatty  D.  V.  Burns  and  C.  &  Denny,  for 
appellant* 

A  P.  Jlwmpson  and  T.  Thfmipwn,  tor  appellees. 

Elliott,  J.  The  controlling  question  in  this  case  is,  can  a 
mortgagee  maintain  an  action  on  the  oflScial  bond  of  a  countj 
treasurer  for  the  failure  of  that  officer  to  make  taxes  assessed 
against  the  mortgagor  out  of  personal  property  owned  and  held  by 
him  within  the  county  P 

The  failure  of  the  treasurer  to  levy  on  personal  property  does 
work  0ome  injury  to  the  mortgagee,  for  it  adds  to  the  burdens 
borne  by  the  mortgaged  land,  and  thus  lessens  the  value  of  the 
security ;  but  while  this  is  true,  it  is  also  true  that  the  injury  is 
indirect  and  remote.  It  is  not  enough  in  any  case  for  a  plaintiff, 
who  aeeks  to  recover  for  an  injuiy  caused  by  the  negligence  of 
another,  to  show  simply  injury  and  negligence ;  he  must  also  show 
that  there  was  a  breach  of  duty  owing  to  him.  This  general  rule 
applies  with  peculiar  force  to  persons  who  sue  for  injuries  caused 
by  official  misconduct.  It  is  not  every  person  who  sustains  an 
injury  from  the  negligence  of  a  public  officer  that  can  maintain  an 
action  on  the  officer's  bond* 

In  general,  a  public  officer  is  liable  only  to  the  person  to  whom 
the  particular  duty  is  owing,  and  the  ruling  question  in  all  cases  of 
the  kind  is  as  to  whether  the  plaintiff  shows  the  breach  of  a  par* 
ticular  duty  owing  to  him.  It  is  not  sufficient  to  show  a  general 
public  duty,  or  a  duty  to  some  other  peraon  directly  interested. 
Judge  Ooolay  says :  **  But  the  sheriff  can  only  be  liable  to  the 
person  io  whom  the  particular  duty  was  owing ;  *  the  party  to  whom 
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he  18  boand  by  the  duty  of  his  office.*  *'  Gooley  Torts,  894,  n.  1. 
In  another  elementary  treatise  it  is  said :  ''  It  is  a  general  rak^ 
that  wherever  an  action  is  brought  for  a  breach  of  duty  imposed 
by  statate,  the  party  bringing  it  most  show  that  he  has  an  interest 
in  the  performance  of  tbe  dnty,  and  that  the  duty  was  imposed 
for  his  benefit"  Shearm.  ft  Bedf.  Neg.,  §  174.  The  adjudged 
cases  illustrate  and  enforce  this  principle.  In  Harrington  v.  Ward^ 
9  Mass.  251/ it  was  said  :  **  No  action  lies  against  the  sherifiF,  either 
for  his  own  default,  or  for  that  of  his  deputy,  but  at  the  suit  of  one 
to  whom  the  sheriff  is  bound  by  the  duty  of  his  office.  In  relation 
to  a  suit  pending,  whether  in  the  senrice  of  the  original  writ,  the 
execution,  or  any  intermediate  process,  he  is  answerable  for  his 
neglects  to  none  but  the  plaintiff  or  the  defendant  in  such  suit" 
The  same  principle  is  laid  down  iu  the  cases  of  Qnnpton  t.  Pruitiy  \ 

^  Ind.  171 ;  Gardner  v.  Hearfi,  3  Denio,  i32  ;  and  Bank  of  Borne 
V.  Motion  Wend.  554.  In  the  last  case  cited,  GowBir,  J.,  said  : ''  The 
law  cannot,  in  such  cases,  look  beyond  the  proximate  mischief  re- 
sulting to  a  Tested  right,  and  do  more  than  redress  that  mischief  at 
the  suit  of  the  person  immediately  wronged."  The  case  of  Strong 
V.  CampMly  11  Barb.  135,  is  an  interesting  and  instructive  one. 
It  appeared  in  that  case  that  a  statute  provided  for  the  publication 
of  the  list  of  uncfdled  for  letters,  and  that  it  should  be  made  in  the 
newspaper  having  the  largest  circulation  in  the  town.  Plaintiffs 
were  publishers  of  such  a  paper ;  publication  of  the  list  was  denied 
them,  and  it  was  held  that  they  could  not  maintain  an  action,  the 
court  saying :  ^'To  give  a  right  of  action  for  such  a  cause,  tlie 
plaintiff  must  show  that  the  defendant  owed  the  duty  to  him  per- 
sonally. Wherever  an  action  is  brought  for  a  breach  of  duty  im- 
posed by  statute,  the  party  bringing  it  must  show  that  he  had  au 
interest  in  the  performance  of  the  duty,  and  that  the  duty  was  im- 
posed for  his  benefit"  If  we  look  to  kindre<l  cases  we  shall  find 
strong  suppoi*t  for  this  view,  for  the  analogy  is  close  and  full. 
Thus,  in  cases  against  attorneys  for  negligence,  it  is  well-settled 
that  only  the  person  with  whom  the  attorney  contracted  can  main- 
tain the  action,  for  it  is  to  him  alone  that  he  owes  a  particular  duty. 
Fish  V.  KeUyy  17  C.  B.  (N.  S.)  194 ;  Saninge  Batik  v.  JfVirrf,  100 
U.  S.  195 ;  Cotn.  v.  Harmery  6  Phila.  90  :  Boborison  v.  Fleming,  4 
Macq.  App.  Gas.  167.  In  Ware  v.  Brown,  2  Bond,  267,  a  notary 
public  had  made  a  false  certificate  to  a  deed,  and  it  was  held  that 
no  one  but  the  party  to  tlic  original  deed  could  maintain  an  action. 
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So  where  a  recorder  gives,  an  erroneous  certificate,  an  action  can  be 
maintained  only  by  the  person  to  whom  it  was  given.   Hausmnan  v. 
Oirard,  etc.,  Avfn,  81  Penn.  St  256 ;  Wwd  v.  Ruland,  10  Mo.  143. 
Builders  of  public  works  are  answerable  only  to  their  employers 
for  want  of  skill  and  care  in  executing  their  contract.   Mayor,  etc., 
V.  Ounliff,  2  N.  Y.  165 ;  Pickard  v.  Smith,  10  C.  B.  (N.  S.)  470  ; 
Castle  V.  Parker,  18  L.  T.  Rep.  (N.  S.)  367.     A  railway  company 
is  not  liable  to  an  interloper  for  injuries  I'esulting  from  negligence. 
Lary  v.  Cleveland,  etc.,  R.  Co.,  78  Ind.  323  ;  s.  c,  41  Am.  Rep.  572  ; 
Everhart  v.  Terre  Haute,  etc,  R.  Co.,  78  Ind.  292  ;  8.  c,  41  Am. 
Kep-  567.  In  Winterboltom  v.  WrigM,  10  M.  &  W.  109,  the  plaintiff 
proved  that  a  mail  coach  had  been  defectively  constnicted  ;  that  it 
was  constructed  under  a  contract  with  a  public  ofiScer,  and  that 
because  of  its  defective  construction  plaintiff  sustained  an  injury ; 
and  the  court  denied  a  recovery,  upon  the  ground  that  the  coach- 
maker  owed  plaintiff  no  duty.    Lord  Abinoer,  in  the  course  of  his 
opinion,  said  :   '^  Unless  we  confine  the  operation  of  such  contracts 
as  this  to  the  i)arties  who  entered  into  them,  the  most  absurd  and 
outrageous  consequences,  to  which  I  can  see  no  limit,  would  ensue." 
This  corresponds  with  Judge  Clifford's  statement,  that  ''There 
wonld  be  no  bounds  to  actions  and  litigious  intricacies  if  the  ill 
effects  of  the  negligence  of  men  may  be  followed  down  tlie  chain 
of  results  to  the  final  effect."    Satntige  Bank  v.  Ward,  supra.    In 
Dale  V.  Grant,  5  Vroom,  142,  it  was  held  that  an  action  would  not 
lie  in  favor  of  a  customer  against  a  wrong-doer,  who  stopped  the 
machinery  of  a  manufactory  and  prevented  the  manufacturer  from 
performing  a  contract,  and  thereby  caused  loss  to  the  plaintiff,  to 
whom  the  manufacturer  had  agreed  to  furnish  goods.     The  court 
said  :     "  But  the  law  does  not  attempt  to  give  full  reparation  to 
all  parties  injured  by  a  wrong  committed.     If  this  were  so,  all 
parties  holding  contracts,  if  such  exist,  under  the  plaintiffs  and 
who  may  have  been  injuriously  affected  by  the  conduct  of  the  de- 
fendants, would  be  entitled  to  a  suit.     It  is  only  the  proximate  in- 
jury that  the  law  endeavoi's  to  compensate  ;  the  more  remote  comes 
under  the  head  of  damnum  absque  t  njuria. "  Interesting  discussions 
of  kindred  questions  are  contained  in  Loop  v.  Litchfield,  42  N.  Y. 
351 ;  &  0.,  1  Am.  Bep.  543  ;  and  Anthony  v.  Slaid,  11  Mete  290. 

A  departure  from  these  settled  and  salutary  principles  would  in- 
volve us  in  doubt  and  confusion  ;  once  departed  from  tlicrc  would 
be  no  rule  by  which  the  liability  of  sureties  on  official  bonds  could 
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be  measured.  Every  thing  would  be  involved  in  uncertainty,  and 
sureties  might  be  harassed  by  actions  for  causes  never  contemplated. 
If  we  say  a  mortgagee  may  maintain  an  action  like  this,  tiien  is 
there  any  reason  why  a  judgment-creditor,  the  holder  of  a  mechanics' 
lien,  the  possessor  of  a  vendor's  lien,  or  even  the  owner  of  a  tax  title, 
might  not  successfully  sue  ?  If  we  abide  not  by  the  settled  rules, 
who  shall  set  limits,  and  what  shall  be  the  guide  ? 

The  only  case  we  have  found  in  coniBict  with  the  doctrine  here 
approved  is  Ray}isfard\.  Phelps^  43  Mich.  343,  and  we  cannot  yield 
to  it,  although  the  opinion  was  prepared  by  Judge  Ooolet,  a  judge 
whose  opinions  are  always  entitled  to  respect.  It  seems  to  us  that 
the  doctrine  of  that  case  cannot  be  harmonized  with  the  rule  de- 
clared  m  the  learned  judge's  work  on  torts,  to  which  we  have  already 
referred.  The  error  in  the  decision  under  immediate  mention  is, 
we  deferentially  submit,  clearly  proved  by  the  nicely  drawn  and 
accurately  marked  distinctions  found  in  the  author's  discussion  of 
the  liability  of  recorders  of  deeds.   Cooley  Torts,  383,  387. 

The  case  under  examination  is  very  different  from  that  of  an 
officer  committing  a  dii'ect  and  willful  tort,  and  as  is  clearly  shown 
by  Judge  Gooley,  radically  different  from  that  of  an  officer  who 
has  duties  imposed  upon  him  directly  for  the  benefit  of  individuals. 
It  is  plain  to  us  that  the  duty  of  collecting  taxes  is  imposed  upon 
the  ti'easiirer  for  the  benefit  of  the  public,  and  not  for  the  benefit 
of  individuals. 

The  complaint  states  no  cause  of  action,  and  is  so  fundamentally 
bad  as  to  be  incurable  by  amendment,  and  the  case  therefore  is  one 
where  the  judgment  should  be  affirmed  on  the  assignment  of  cross 
errors,  without  remanding  it.  McCole  v.  LoehVy  79  Ind.  430.  As 
the  complaint  cannot  be  made  good,  the  appellant  can  in  no  event 
recover,  and  the  i*esult  is  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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(88  Ind.  463.) 

WeffUffinee'^eoniHbmiarg — enginsm'  §ia§inff  €U  po$L 

It  18  not  negligent  for  the  engineer  of  a  railw»j  pMoenger  train  to  etay  at  hts 

poet  in  the  face  of  an  impending  collision.* 

ACTION  for  death  of  plaintifPs  intestate  by  negligence.     The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

J.  Brackinridge  and  J.  R.  Carey,  for  appellant. 
Xf.  M,  Nind$y  for  appellee. 

EixiOTT,  J.  [Minor  matters  omittocL]  The  only  question  which 
is  presented  for  our  consideration  is  whether  the  verdict  is  sus- 
tained by  the  evidence. 

John  Honey,  appellee's  intestate,  was  an  engineer  in  appellant's 
employ,  in  charge  of  a  fast  passenger  train,  on  its  way  from  Chicago 
to  Fort  Wayne  ;  the  train  was,  for  some  cause  not  disclosed  by  the 
evidence,  behind  time ;  it  was  near  Valparaiso  at  about  half-past 
ten  o'clock  on  the  morning  of  March  1,  1879,  mnning  at  a  rapid 
rate ;  it  entered  an  open  switch  wi-ongfully  and  carelessly  left  open 
by  the  engineer  and  train  men  of  another  train ;  at  the  time  Honey's 
engine  approached  the  switch,  he  was  leaning  over  the  engine  box 
looking  ahead  of  him,  '^  as,"  to  use  the  language  of  ^n  experienced 
engineer,  ''any  other  engineer  would  want  to  look  coming  into  the 
yard ; "  the  fireman,  seeing  the  danger,  jumjied  f i*om  the  engine, 
but  Boney  stood  to  his  post ;  his  engine  came  in  collision  with 
another  train  standing  on  the  switch,  and  lie  lost  his  life ;  Honey 
had  been  supplied  with  a  book  of  nilcs,  one  of  which  required 
engineers  to  decrease  the  rate  of  si)eed  to  ten  miles  jicr  hour  in 
approaching  points  where  other  trains  wore  to  be  met  or  })a8sed  ; 
another  rule  required  that  the  trains  should  be  nin  oii  schedule 
time,  but  provided  that  if  behind  time  the  speed  might  be  modcr* 
ately  increased  ;  the  train  under  Honey's  charge  had  a  right  to  the 
road,  and  it  was  the  duty  of  others  to  keep  the  track  clear ;  the 
time  fixed  by  the  schedule  was  such  that  the  rule  as  to  the  speed 

*8ame  effect,  CottrtfS  v.  CMoogo,  ttc^  &.  Co,  (47  Wis.  68^,  JB  Am.  U»^  798. 
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of  the  inin  could  not  have  been  obeyed  and  the  schedule  time 
made ;  the  principal  oflken  of  the  oompany  had  frequently  passed 
through  Valparaiso,  and  knew  that  trains  were  habitually  run  at  a 
greater  rate  of  speed  than  that  prescribed  by  the  printed  general 
rules ;  the  condition  of  the  switch  could  not  have  been  seen  as  it 
was  approached,  and  persons  much  nearer  than  Roney  did  not 
notice  that  it  was  open.  There  is  cTidence  showing  that  the  servants 
in  charge  of  the  train  that  had  entered  the  switch,  and  whose  duty 
it  was  to  make  it  safe,  were  not  competent  to  discharge  the  duties 
assigned  them,  and  that  the  appellant  did  not  use  ordinary  care  in 
selecting  them,  and  had  notice  of  their  incompetency. 

It  is  contended  that  Boney  was  guilty  of  contributory  negli- 
gence,  and  we  shall  first  consider  the  question. 

AVe  agree  with  counsel  that  the  doctrine  of  comparative  negli- 
gence is  unsound.  AVo  have  no  doubt  that  the  rtilo  is  that  in  ac- 
tions to  recover  for  injuries  caused  by  negligence,  the  contributory 
negligence  of  the  ]>laintiff  will  defeat  the  action,  although  it  is 
much  less  in  degree  than  that  of  the  defendant ;  but  to  constitute 
contributory  n^ligence  there  must  not  only  be  want  of  care,  but 
such  want  of  care  must  have  proximately  contributed  to  the  in- 
Jury. 

It  is  the  duty  of  an  engineer  to  obey  the  niles  prescribed  by  his 
employer,  unless  they  are  abrogated  by  the  employer,  or  obedience 
is  made  impossible  by  the  master's  act.  If  an  engineer  wilfully  or 
negligently  disregiurds  the  rules  laid  down  for  his  guidance,  he  can 
not  recover  for  an  injury  received  although  other  servants  of  the 
master  may  have  been  more  negligent  than  he  ;  but  this  result  will 
not  follow  if  the  rules  have  been  annulled  by  the  master,  or  com- 
pliance with  them  rendered  imj^ossible.  Wliere  the  onlers  given 
to  an  engineer  by  the  governing  or  superior  oflReers  of  the  company 
require  him  to  run  in  a  different  manner  from  that  prescrilxnl  in 
the  nilcs,  and  other  trains  of  the  class  of  that  2>lace(l  in  his  charge 
ai'e  so  run  with  the  knowledge  and  by  direction  of  the  governing 
officers,  then  negligence  cannot  be  imputed  to  the  engineer  although 
he  does  not  follow  tlie  geneml  niles.  In  this  instance  there  was 
evidence  fully  justifying  the  jury  in  finding  that  the  orders  em- 
bodied in  the  schedule,  in  the  directions  of  the  appellant's  officers, 
and  involved  in  the  usual  2>ractice  of  the  com])any,  annulled  and 
rendered  ineffective  its  general  rules. 

An  engineer  who  remains  at  his  post  and  faces  danger  is  not  to 
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be  deemed  negligent  An  engineer  in  charge  of  a  train  laden  witk 
men,  women  and  children,  is  not  bound  to  leap  from  his  engine  to- 
escape  impendmg  danger.  If  he  belieyes  his  duty  requires  him  to 
do  what  he  can  to  save  those  under  his  charge,  and  he  braves  death 
in  the  discharge  of  that  duty,  the  law  has  for  him  no  censure,  but 
has,  on  the  contrary,  high  commendation  and  respect.  It  is  no- 
evidence  of  negligence  that  John  Roney  did  not  leap,  as  did  hia 
fireman,  but  instead  of  deserting  his  post,  went  to  his  death  m  the 
discharge  of  a  duty  which  his  position  cast  upon  him. 

[Minor  matters  omitted.] 

Judgmmt  afflmmL 


Gabhahak  t.  Wbstbbh  TJkiok  Tblegrafh  Oompavt. 

C80  Ind.  fiSBlU 

A  Btmiate  denoancing  a  penaltj  against  telegraph  oompames  for  fail  are  to 
tiansmit  messages  does  not  apply  to  messages  delivered  out  of  the  State^ 
for  transmission  to  the  8tate» 

ACTION  for  penalty.    The  opinion  states  the  case.   The  defend- 
ant had  judgment  below. 

M.  H.  WaXkw  and  7.  H.  PhareSy  for  appellant 
•71  A.  Stein  and  0,  W,  Cottifis,  for  appellee. 

Elliott,  J.  Appellant's  complaint  alleges  that  the  appellee  was 
engaged  **in  telegraphing  for  the  public,"  with  a  line  of  wires  ex- 
tending through  the  State  of  Illinois  and  into  the  State  of  Indiana; 
that  it  had  an  office  at  Fairbury,  Illinois,  and  one  at  Oxford,  In- 
diana ;  that  on  the  2l8t  day  of  May,  1881,  appellant  placed  in  the 
hands  of  appellee's  agent  at  Fairbury  a  message  addressed  to  Wal- 
ter Camahan,  at  Oxford,  which  message  the  appellee  undertook,  in 
oonsideration  of  twenty-fiye  cents  paid  by  appellant,  to  transmit ; 
that  the  person  to  whom  the  message  was  addressed  lived  within 
less  than  one  mile  of  the  Oxford  office,  and  that  the  appellee 
''wholly  failed  to  transmit  the  message." 

The  court  below  lield  the  complaint  not  sufficient  to  entitle  the 
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appeUant  to  reoorer  the  sUtutoiy  penalty  impoied  upon  tdegnpli 
oompftoioB  for  neglect  of  duty* 

The  allegations  of  the  oomplaint  show  that  the  oorpontion  is  a 
telegraph  company,  with  lines  extending  into  this  State.  Tha 
pleading  is  clumsily  drawn,  but  it  is  sufficiently  certain  on  this 
point  to  repel  a  demurrer.  Ifsslsni  Union  Tel  Co.  t.  Oougar,  84 
Ind.  176;  Wesiwn  Union  2U.  Ol  t.  Jtoiens,  87  id.  377. 

The  action  is  for  the  reooyery  of  a  statutory  penalty,  and  not 
for  damages  for  a  breach  of  'ODntcact  The  right  which  the  appel* 
lant  seeks  to  enforce  is  the  recovery  of  a  penally  prescribed  by 
statute  for  a  breach  of  duty,  and  is  therefore  a  right  existing  solely 
by  virtue  of  statute.  Statutes  prescribing  penalties  have  no  force 
beyond  the  territorial  limits  of  the  State  by  which  they  were  enacted. 
It  is  quite  clear  that  our  statute  cannot  apply  to  acts  done  in  Illi* 
nois.  BucUbb  y.  BBerg,  7t  In(L  220 ;  &  c,  37  Am.  Bep.  156 ; 
Vandeventer  v.  New  York,  eic  R  Co.,  27  Barb.  244  ;  WAtt/ard  v. 
Panofna,  etc.  R.  Co,,  23  N.  Y.  465 ;  Richardson  v.  Now  York, 
etc.  R.  Cb.,  98  Mass.  85;  Woodward  y.  Michigan,  etc.  R.  Co.,  10 
Ohio  St  121.  If  the  neglect  of  duty  is  to  be  regarded  as  having 
been  committed  in  our  sister  State,  then  it  is  manifest  that  the  ac-^ 
tion  will  not  lie. 

The  right  to  recover  the  statutory  penalty  rests  upon  the  ground 
that  tliere  is  a  valid  contract  Rogers  v.  W.  U  Teh  Co.,  78  Ind. 
I(i0  ;  s.  c.y  41  Am.  Bep.  558.  It  cannot  be  contended,  with  aaj 
phiiisibilityy  that  one  who  has  no  contract  can  collect  the  penalty, 
for  tlio  letter  and  the  spirit  of  the  statute  plainly  forbid  such  a 
conclusion.  If  there  must  be  a  contract;,  then  it  follows  that  the 
breach  of  duty  occurs  where  the  contract  is  made,  and  this  we  take 
to  be  the  rule  pronounced  by  our  decisions,  although  appeUant 
cites  them  as  supporting  his  contention*  In  WeeUrn  Union  ToL 
Co.  V.  Hatnilton,  50  Ind.  181,  it  was  held  that  the  sender  of  a  mes- 
sage delivered  at  an  office  in  this  State  might  recover  the  penalty, 
although  all  acts  were  rightly  performed  here  and  the  wrong  ooi»- 
mittcd  in  Illinois.  It  was  said  in  that  case:  **  It  is  wholly  imma- 
terial where  the  act  or  omission  occurred,  whether  at  the  office 
where  it  was  received,  at  some  intermediate  point,  or  at  the  offioe 
to  which  it  was  sent  The  contract  cannot  in  such  case  be  said  te 
have  been  violated  at  one  place  any  more  than  at  another.  It  is 
violated  everywhere  because  it  is  performed  nowhera"  1  he  logicsl 
deduction  from  this  is  that  the  right  accrues  at  the  time  and  place 
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of  deliYermg  the  message  for  transmission,  and  that  it  is  this  act 
which  lies  at  the  foandation  of  the  right  to  insist  npon  the  statn- 
toiy  remedy  for  a  breach  of  daty.  In  the  case  of  Western  Union 
TeL  Oo.  T.  Lindley,  62  Ind.  871,  the  message  was  delivered  at 
an  o£Soe  in  this  State  to  be  transmitted  to  LoaisTille,  Kentucky, 
and  it  was  held  that  the  sender  might  recover  the  penalty  although 
the  only  wrongful  act  was  committed  at  the  Louisville  oflSce.  In 
the  case  cited  it  was  said  of  a  pleading  filed  in  the  case:  ''The 
theoiy  of  thig  paragraph  of  the  answer  is,  tliat  the  appellant  had 
folly  oomplied  with  the  requirements  of  the  statute  by  the  simple 
transmission  of  the  message  set  out  in  the  appellee's  complaint 
from  the  appellant's  oiBoe  ia  Bloomington,  Indiana*  to  its  office  in 
Lonisville,  Kentucky.  This  theory  is  in  direct  conflict  with  the 
plain  letter  of  the  statute.  The  contract;  of  an  electric  telegraph 
company,  in  the  receipt  of  a  message,  is  the  transmission  of  the 
same,  not  merely  from  one  place  to  another,  but  fi'om  the  person 
by  whom  it  was  sent  to  the  person  to  whom  it  was  addressed  ;  and 
this  is  what  the  statute  requires  of  such  company."  Carrying  this 
doctrine  to  its  legitimate  extent  leads  to  the  conclusion  that  our 
statute  applies  only  to  cases  where  the  message  is  received  at  an 
cfltce  in  this  State. 

Unless  we  adopt  the  view  that  the  statute  only  aj^lies  to  con- 
tracts made  in  this  State,  we  shall  be  involved  in  endless  difficulty. 
Any  other  rule  would  make  the  telegraph  company  ameni^le  to 
different  punishments  for  the  same  wrong,  for  it  is  quite  clear  that 
if  the  wrong  is  punishable  by  the  law  of  the  place  where  the  con- 
tract is  made,  it  would  be  no  answer  to  a  prosecution  there  to  plead 
a  judgment  rendered  in  another  forum  and  under  a  different  law. 
So,  too,  if  we  take  a  different  view  than  that  indicated,  we  should 
be  compelled  to  hold  that  the  sender  of  a  message  from  an  office  in 
Canada  might  come  to  our  State  and  recover  the  penalty,  although 
his  sole  contract  with  the  corporation  was  made  in  a  foreign 
country. 

It  is  to  be  observed  that  we  are  not  dealing  with  an  action  for  a 
breach  of  contract,  nor  with  a  civil  action  for  damages  resulting 
fn»n  a  tort,  but  are  concerned  solely  with  a  proceeding  to  recover 
a  purely  statutory  penalty.  It  is  well  known  that  very  different 
rules  apply  to  actions  for  the  vindication  of  rights  recognized  by 
the  common  law,  from  those  prevailing  in  casetf  where  the  recovery 
of  a  statutory  penalty  is  sought.  Judgment  affirmed. 

YoL.  XLVI  —  23 
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Gruksoit  v.  State. 

<9lDd.688) 
Orimindl  law  —  larceny  ^hp  tri 


O'f  being  seated  in  a  railway  train  witli  G.,  a  stranger,  B..  a  stranger  to  C, 
entered,  wearing  a  badge  and  falnelj  pretending  to  be  an  express  agent,  and 
told  O.  that  if  he  wished  his  baggage  taken  to  Cincinnati,  he  most  pay 
charges.  G.  offered  him  a  check,  which  he  said  he  coald  not  cash,  but 
asked  C  to  cash  it  and  hold  it  till  thej  reached  Cincinnati,  promising  to  cash 
it  there.  C.  gave  him  the  money,  and  G.  and  S.  rushed  from  the  train,  tak- 
ing both  money  and  check.  G.  had  no  baggage  on  board,  and  the  proceed- 
ing was  concocted  with  intent  to  steal  C's  money.  Held,  larceny  by  both. 
(See  noU,  p.  183.) 

/^ONVIOTION  of  larceny.    The  opinion  Suates  the  case. 

J.  L.  Mitchell,  for  appellants. 

F.  T.  Hord,  attorney-general,  W.  T.  Brawn,  prosecuting  attor- 
ney, and  W.  B.  Hoard,  for  State. 

Elliott,  J.  Appellants  were  jointly  tried  and  convicted  of  the 
crime  of  larceny.  It  appears  from  the  evidence  that  Thomas  H. 
Combs  was  a  passenger  on  a  railway  train,  having  entered  it  at 
Ohicago  ;  that  Grunson  had  taken  and  was  sitting  in  a  seat  with 
Oombs  ;  that  shortly  before  the  train  reached  the  city  Smith  en- 
tered the  car  and  was  introduced  by  Grunson  to  Combs,  under  the 
name  of  Adams ;  that  he  represented  himself  as  an  express  agent ; 
that  Grunson  had  previously  introduced  himself  to  Combs  as  Mr. 
Hari^er,  and  had  informed  him  that  he  was  engaged  in  the  business 
of  buying  and  shipping  furs,  and  had  some  goods  on  the  way,  which 
he  intended  to  take  to  Cincinnati ;  when  Smith  came  into  the  car 
he  had  on  a  badge  and  walked  rapidly  to  Grunson,  whom  he  ad- 
dressed as  Harper,  saying  to  him  that  if  he  wanted  his  baggage 
forwarded  to  Cincinnati  he  must,  under  a  recent  rule,  pay  the 
charges.  Gninson  then  took  a  bank  check  from  his  pocket,  pre- 
sented it  to  Smith,  who  looked  at  it  and  said,  '^  The  check  is  all 
right,  but  I  have  not  the  money  that  I  can  spare  now  to  pay  the 
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difference,*'  and  snggesied  that  Combs  should  let  him  have  the 
money,  hold  the  check  until  they  got  to  Cincinnati,  when  he. 
Smith,  would  cash  it.  Thereupon  Cofnbs  handed  over  the  money, 
f45,  but  did  not  get  the  check,  as  Qrunson  rushed  from  the  train 
as  it  entered  the  depot,  and  taking  the  check  with  him,  went  off 
with  Smith.  It  was  also  shown  that  the  express  companies  had  no 
agent  on  the  train,  and  that  Qrunson  had  no  goods  in  their  charge. 
Other  evidence  was  given  tending  to  show  guilt,  but  it  is  unneces- 
sary to  set  it  out,  as  all  the  questions  argued  are  presented  by  the 
synopsis  we  have  given. 

Appellants'  counsel  contend  that  a  case  of  larceny  was  not  made 
out,  and  that  the  case  was  tried  upon  a  radically  wrong  theory.  It 
is  true,  as  counsel  assert,  that  a  person  accused  of  a  distinct  crime 
cannot  be  convicted  of  another  and  different  S2)ecific  offense. 

There  can  be  no  doubt,  under  the  evidence,  of  the  felonious  in- 
tent of  the  appellants  to  appropriate  to  their  own  use  the  prop- 
erty of  Combs,  nor  can  there  be  any  doubt  that  this  felonious 
intent  existed  prior  to  and  at  the  time  they  obtained  possession  of 
the  money.  We  have,  then,  two  of  the  controlling  elements  of  the 
crime  of  larceny,  namely,  the  specific  felonious  intent  and  its  exist- 
ence at  the  time  of  the  taking. 

The  pnncipal,  and  in  truth  the  only  point  relied  on  by  counsel, 
is  that  the  owner  parted  both  with  possession  and  title,  and  that 
there  can  therefore  be  no  larceny.  We  know  perfectly  well  that 
the  general  nile  is,  that  where  the  owner  parts  with  title  and  pos- 
sessfon,  there  is  no  larceny  although  there  may  be  some  other 
crime.  This  is  however  a  general  rule,  to  which  there  are  marked 
exceptions,  as  well  known  and  as  fully  recognized  as  the  rule  itself. 
Mr.  Bishoji,  upon  whom  the  counsel  rely  as  authority,  clearly  rec- 
ognizes this  exception.  2  Bish.  Crim.  Law,  §  813.  In  the  case, 
strongly  urged  upon  our  consideration  by  counsel,  of  Welsh  v.  Fe(h 
plfy  17  111.  339,  a  conviction  was  uplield  where  money  was  procured 
from  the  owner  by  a  fraudulent  game  known  as  the  ball  and  Sfife 
game,  and  the  court  said*  "  It  is  a  well-settled  rule  that  where  a 
party  obtains  possession  of  goods  by  fraud  and  deceit,  not  with  the 
intention  of  returning  them,  but  with  the  design  of  appropriating 
them  and  depriving  the  owner  of  them,  and  of  all  remedy  for  their 
loss,  and  does  so  appropriate  or  disj^osc  of  them,  that  is  as  much  a 
larceny  as  if  the  possession  had  been  obtained  against  the  will  of 
the  owner."     In  another  of  tlic  ciises  cited  by  ajipellants.  Smith  v. 
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PeopU^SS  WL  T.  TU^  tim  comit  and  at  the  cne  before  it:  ''Heie 
the  jmy  hxm  §mmd  tbe  mleBttoileal  at  the  time  of  taidiig;  which 
is  all  that  is  wqiMid  to  eooetitate  laioeiiy»  whexe  the  mere  posaee- 
aiaa  ia  liiitaiiied  by  ikaod  or  tEick."  Moeh  reUanoe  is  placed  upoa 
the  iiaiiMiit  m  WiUmms  v.  Simie^  49  IncL367,  whexe,  in  speaking 
of  tht  ■ftatate  iMhiiag  lanmy,  it  was  said  that ''  This  section,  we 
thinJk,  doaanot  ■hIbb  it  Jaaoeny  to  obtain  the  property  of  another 
fay  fraad,  lica,  and  fslse  lepreaentations ;"  bat  we  are  nnable  to 
pCToehBflMtaBpiiilantsaBcnre  material  support  from  this  dictum. 
It  is  qnite  true  that  whero  there  is  no  felonioos  intent  to  appropri- 
ate the  jaiititji,  ensting  at  the  time  poasession  is  obtained^  there 
nan  be  ■»  laraeny  aUioi^h  there  may  be  fraad.  It  ia  apparent 
fnm  thia  txamiiHitiai  of  the  authorities  relied  on  by  appellants^ 
that  their  pasftion  ia  not  aostained. 

There  are  aumy  wdl-consideied  cases  maintaining  a  Tiew  directly 
opposite  to  tiiat  of  appellants.  In  oar  own  case  of  Huber  y.  StaUy 
57  Ind.  341 ;  3.  c,  26  Am.  Bep.  57,  the  law  was  declared  to  be 
comedy  laid  down  in  Bidmell's  Criminal  Practice,  835,  where  lan- 
gnage  very  similar  to  that  quoted  from  WMk  v.  People^  ^uprct^  was 
nsed,  and  it  was  said:  "  We  think  there  was  evidence  tending 
strongly  to  show  that  the  money  was  obtained  from  Walters  by 
flnfaer  by  a  mere  trick,  a  f  raudolently  prearranged  scheme  or  con- 
triranoe,  with  the  intention  of  stealing  it,  and  that  hence  the 
Terdiet  is  aostained  by  saflBcient  eyidence.''  A  conyiction  of  larceny 
was  sQstained  in  a  case  where  possession  and  property  were  parted 
with  nponafraadalent  representation  of  the  accused,  although  it 
was  held  that  the  original  taking  must  be  a  trespass.  Whart 
Grim.  Law^  §  1865a.  A  trespass  is  any  transgression  or  offense 
against  the  laws  of  nature  or  society,  whether  it  relates  to  person 
or  property.  3  BL  Com.  208.  A  writer  whose  doctrines  are  re- 
ganled  as  authority  in  the  true  sense  of  the  term,  says:  ''And  it 
seems,  that  where  the  property  is  obtained  with  a  preconcerted  de- 
sign to  steal  it,  the  possession  is  supposed  to  continue  with  the  true 
owner,  whatever  may  be  the  means  or  the  pretense  under  which  the 
property  is  obtained.''  1  Hawkins  P.  G.  145.  This  brings  us  to 
solid  foundation  in  principle,  for  it  is  uniyersally  held  that  where 
goods  are  obtained  by  fraud  the  true  owner  may  reclaim  them 
against  all  pemons  except  bona  fide  purohasers,  and  they  are  pro- 
tected upon  the  ground  that  commercial  good  requires  it,  and  not 
upon  the  ground  that  the  person  guilty  of  fraud  acquired  title. 
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ParriA  y.  Tkursim,  87  Ind.  437 ;  Br9ekmmridg6iT.,MeJrfBt$y  54  icL 
141;  8toi7  SalfiB,  §  172 ;  Badger  v.  Pkinm^  Id  TtmB.S69;  8  Aih. 
Dec.  105.  We  knowthat  there  has  been  moefa  diaomanon  upon  thv 
subject  of  larceny,  and  thai  many  sabHe  distiBeticHis  have  been 
made,  but  these  discassions  are,  for  the  meet  part,  aipn^tle» as 
the  andent  theological  discussion  whether  angela-  ooaki  daaoe  ob 
the  point  of  a  needle. 

There  is  no  conflict  in  the  evidenoe ;  none  wba  giren  by  th0  de- 
fense, and  a  case  is  made  within  the  rule  laid  down  by  the  Hiost 
teehnical  and  exacting  cases.  The  transactien  wasmi  eompiete^ 
for  the  owner  of  the  property  did  not  get  liie  check  wiiioh  was  to 
have  been  deliTered  concurrentiy  with  the  delmiyoC  tfa»  money; 
Our  opinion  is  that  one  who  agrees  to  let  anodier  hare  money  on  a 
check  is  entitled  to  a  genuine  check,  and  that  the  tiwisaetion  s 
not  complete  until  such  a  check  is  deliyered ;  but  howeyer  this  may» 
b^  the  prosecutor  was  unquestionably  entitled  to  the  check  piHim«» 
ised  him,  good  or  bad.  We  will  not  giye  heed  to  the  claim  of  ap- 
pellants that  it  was  a  worthless  thing  and  would  have  done  him  no 
good ;  they  are  not  in  a  situation  to  avail  thenselyes  of  their  own 
wickedness.  The  transaction  was  therefore  not  sueb  as  to  pass  the 
tiile  to  the  property.  In  an  old  case  cited  in  2  East  P;  C.  677,  it 
was  said,  according  to  this  author,  that  the  oflense  of  the  accused 
was  larceny,  "  Viiety  Because  he  should  be  said  to  have  taken  these 
goods  with  a  felonious  intent ;  for  the  act  subsequent^  viz.  his  ran* 
ning  away  with  them,  explained  his  intent  precedent;  Secondly, 
Because,  athough  the  goods  were  delivered,  yet  they  were  not  out  of 
the  owner's  possession  by  the  dch'very  till  the  property  was  altered 
by  the  perfection  of  the  contract,  which  was  but  inchoate,  and 
never  perfected  between  the  parties. "  In  furtiier  commenting  on  thia 
case  the  author  says  :  '^  It  would  bring  great  coatenq>t  on  the 
justice  of  the  nation,  as  Hawkins  somewhere  observe8,^zf  its  lawsoould 
be  evaded  by  such  tricks  and  contrivances  as  these.  "  As  illustrating 
the  general  doctrine  may  be  cited  the  old  cases  known  as  the  *^  ring 
cases,"  which  are  cited  and  discussed  in  2  East  P.  G.  678,  and  the  cases 
of  an  analogous  nature  referred  to  by  the  same  author.  East  P.  G. 
675,  68a  In  Shipply  v.  People,  86  N.  Y.  375  ;  8.  c,  40  Am.  Bepu 
551,  the  owner  sold  to  the  accused  goods  to  be  paid  for  ondelivery, 
and  ddiversd  them  to  the  carrier,  with  instructions  to  oollect  the 
jvioe  before  delivering  to  the  purchaser.  The  lati^r  reeeived  tha 
gsods  and  paid  for  them  by  a  worthless  check  ^  and  he  waa  held 
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rightly  conTicted  of  laroeny,  the  ooart,  in  the  oourae  of  the  opinion, 
saying  :  ''  The  jury  may  have  found  that  this  was  his  scheme  at  the 
beginning,  and  thus  that  there  was  on  his  part  a  felonious  intent 
—  an  animo  furandi — peryading  the  transaction  and  continuing 
to  the  end  ;  that  there  was  no  delivery  by  the  owner  or  parting  with 
the  title ;  and  if  so  the  yerdiet  was  right  '*  In  Hildtrbmnd  t. 
People^  56  N.  Y.  394 ;  s.  c,  15  Am.  Rep.  435,  the  general  question 
is  fully  considercil,  and  the  court  said  :  '^  It  is  urged  that  this  is 
not  sufficient  to  convict,  because  the  prosecutor  Toluntarily  parted 
with  the  possession  not  only,  but  with  the  property,  and  did  not  ex- 
pect a  return  of  the  same  property.  This  presents  the  point  of  the 
case.  Wlien  the  possession  and  property  are  delivered  voluntarily, 
without  fraud  or  artifice  to  induce  it,  the  animnM  furandi  will  not 
make  it  larceny,  because  in  such  a  case  then  can  be  no  trespass,  and 
there  can  be  no  larceny  without  a  trespass.  PeopU  v.  MeDonaU, 
43  N.  Y.  61.  But  in  this  case  I  do  not  think  the  prosecutor  should 
be  deemed  to  have  parted  either  with  the  possession  of,  or  property 
in,  the  bill.  It  was  an  incomplete  transaction,  to  be  consummated 
in  the  presence  and  under  the  personal  control  of  the  prosecutor. '' 
These  expressions  of  the  New  York  court  are  the  more  weighty  be- 
cause some  of  the  cases  in  that  court  incline  to  a  more  technical  rule 
than  most  of  the  American  courts.  The  facts  in  the  case  of  Miller  v, 
Qmunonwealih,  78  Ey.  15;  s.  c.,39  Am.  Rep.  194,  were  these:  The 
defendant  by  a  pre-arranged  scheme  concocted  with  a  confederate, 
had  made  it  certain  that  a  bet  on  a  game  should  be  lost,  and  fraudu- 
lently induced  the  prosecutor  to  loan  him  money  to  wager  on  the 
gamcy  and  a  conviction  of  larceny  was  sustained,  the  court  placing 
its  decision  mainly  upon  the  case  of  Rex  v.  Hwner^  1  Leach,  305.  In 
the  recent  case  of  Justices  v.  Heiidermny  90  N.  Y.  12 ;  &  c,  43  Am. 
Rep.  135,  the  doctrine  of  ReginaY.  Thomas,  9  C.  ft  P.  741,  was  ex- 
pressly repudiated,  and  it  was  said:  '*  The  relator  left  his  restaurant 
with  the  coin  under  the  i)reten8e  of  obtaining  change,  and  immedi- 
ately gambled  it  away  and  did  not  return.  These  facts  warranted 
the  jury  in  finding,  that  when  he  left  the  presence  of  the  prosecutor, 
he  took  the  coin  with  him  with  the  intent  to  steal  it.  This  within 
all  the  authorities,  except  the  one  hereinafter  referred  to,  justified 
his  conviction  for  larceny," 

We  think  it  clear,  that  where  the  uncontradicted  evidenoe  shows 
that  at  and  before  the  time  of  securing  possession,  the  intent  to 
steal  had  been  formed,  and  trickery  was  resorted  to  in  order  to 


MAY  TEBM,  1888.  IgJ 


Qnmmm  ▼.  State. 


enable  the  accused  to  commit  a  theft,  the  offense  is  larceny,  and 
must  be  so  defined  by  the  court  If  there  existed  a  mere  intent  to 
defraud  and  not  to  steal,  then  the  offense  is  not  larceny.  In  the 
case  before  ns  the  eyidenoe  admits  of  but  one  interpretation,  and 
that  is,  that  the  appellants  had  formed  the  intent  to  steal,  and  had 
preconcerted  a  fraudulent  scheme  for  the  purpose  of  executing  this 
felonious  intent. 

We  do  not  deem  it  necessary  to  discuss  the  instructions  in  detail; 
we  think  it  enough  to  say  that  those  given  by  the  court  are  in 
harmony  with  the  principle  declared  in  huder  v.  /Staie,  supra,  and 
here  approYcd,  and  that  those  asked  by  appellants  are  in  conflict 
with  it. 

It  is  an  established  rule  of  practice  that  where  an  issue  of  fact  is 
presented  to  the  trial  court  and  determined  by  it,  the  appellate 
oourt  will  respect  that  judgment  where  there  is  a  conflict  of  evi- 
dence and  the  finding  is  fairly  sustained.  We  cannot  therefore 
disturb  the  finding  upon  the  question  whether  or  not  one  of  the 
jurors  was  asleep  during  the  triid,  and  there  is  evidence  supporting 
that  decision. 

Judgment  affirmed. 


NofB  BV  fss  BaiPOaiBH.— Sea  Dtfnm  t.  Slate,  8  H«iik.  O;  s.  c  .  S  Am.  Rep.  l; 
Bmlih  T.  Piaople.  tt  H.  T.  lU;  s.  e.,  IS  Am.  Bep.  474;  Looml»  r.  PmpU,  m  N.  T.9B; 
&  C  ,8S  An.  Bc|i.  m. 

In  ataie  r.  Bryant,  74  N.  &  IM,  It  wm  held  that  **H  A.  borrow  oT  R.  a  bone,  witb 
the  fSeloiiioiw  iBteiit  to  deprive  B.  of  lt,aadtoeppffoprieteittobieowBiiae,  enddoeaao, 
ke  la  guilty  of  lereeojr.  If  A.  boiTowof  B.tweDtjdollariwltb  tbeaameiBtent,itteiioC 
larceny,  bat  fraud.  But  wbere,  upon  aaindletmeiit  for  the  lareeny  of  money,  tbedefenae 
mtted  npon  waa  that  the  proeecntor  bad  vohmtarOy  loaned  the  money  to  the  defendant, 
mnd  the  tranaactlon  alleged  to  be  a  loan  waa  left  to  the  juiy  under  the  charge  of  thecourt: 
*  that  if  the  juiy  found  that  the  borrowing  waa  in  good  faith,  and  the  money  waa  volunti^ 
rfiy  loaned  they  should  acquit  the  prisoner;  but  If  the  actof  the  defendant  waa  but  a  trick 
or  contrivance  to  get  posseaalon  of  the  proaeoutor's  money,and  the  defendant  borrowed 
the  aame  with  Ihe  intent  at  the  time  to  steal  It,  it  would  be  laroeoy,'  and  the  juiy  returned 
»  venHct  of  guilty.   Held,  that  thero  was  no  eiror." 

TIm  court  said :  **llie  proeecntor  was  a  feeble,  nervous  old  man,  going  home  ttom 
mailcet  In  his  wagon  with  a  oonaiderable  amount  of  money.  It  Is  natural  thatthe  fact 
Aould  have  made  him  timid.  The  defendant,  a  colored  man,  overtakaa  him,  and  Is 
permitted  to  get  Into  his  wagon  and  ride,  pulls  out  cards  and  propoeea  to  gamble,  which 
the  old  man  refused  to  do.  That  was  calculated  to  alarm  him.  lliey  get  to  a  thicket, 
another  colored  man,  Aiken,  cornea  up  and  aaka  the  old  man  for  tobacco,  which  he 
to  give  him.  The  defendant  addresses  Aiken  as*  stranger,*  and  proposes  to  gam- 
ble with  Mm,  and  they  do  gamble.  Defendant  then  says,  *  stranger,  I  will  bet  you  this 
eld  man  in  the  wagon  can  draw  the  prise  card.*  And  he  propoeea  for  the  old  man  to  bet, 
whiefa  he  wftises  to  do.  The  defendant  then  says  to  the  old  man,  *you  must  lend  me 
Iwaalydoilan  and  draw  for  me.'  The  old  man  takes  out  his  pocket  book,  but  does  not 
his  money.  The  defendant  put  his  arms  around  him  and  draws  him  around  to  the 
I  of  the  wagon.  At  this  time  a  third  man,  white,  comes  up  and  defendant  saySt 
'Hallo,  sttaager,  I  want  you  to  hold  stakes.*   He  then  takes  hold  of  the  old  nian*s  pocfcel 
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book,  which  the  old  man  holds  on  to,  uaroUs  the  monej,  the  oM  man  feels  some  of  it  go 
out  of  his  hands;  he  does  not  knolr  how  much  (It  tarns  out  to  he  Hve  twenty  dollar  bills); 
tbedataidaatbaiidaoM  twenty  dollar  bill  to  the  thkd  man  to  hold;  tells  the  old  man  Do 
dimw  a  card  for  him,  which  he  does:  defendant  pretends  to  have  lost  the  bet ;  directs  the 
stake  holder  to  hand  otct  the  money  to  Aiken,  and  they  all  three  make  off  together  and 
leaTo  the  oM  man  la  the  road.  The  old  man  was  exaadaed  as  a  wiines  and  swore  that 
be  did  not  lead  tlie  moneiy,  but  he  did  not  resist  the  taking. 

''  That  was  the  transaction;  those  were  the  facts.  Now  when  the  facts  are  ascertained, 
whether  they  eoKmnt  to  aoontract  Is  nsnally  a  question  for  the  ooart.  And  yet  in  the 
greatest  liberality  to  the  defendant,  It  was  left  to  the  jury  to  ssy  whether  the  old  man  did 
not  Toluotarily  lend  his  money  to  those  three  mghwsymen,  all  of  whom  were  strsagers, 
who  had  stopped  him  on  the  highway  In  a  thicket,  and  by  unmistakable  conduct  showed 
that  they  meant  to  have  his  monsy.  When  ha  refused  to  bet  or  play,  and  the  defsndaait 
said  to  him,  *  Well,  if  you  won*t  bet  you  must  lend  me  the  money,'  if  he  had  handed  him 
Che  money  it  could  not  be  tortured  into  a  Toluntary  loan.  But  he  did  not  do  that.  Ha 
took  out  his  pocket  bode  bnt  held  on  to  It,  showing  his  unwillingness  to  part  with  It  aa 
long  as  It  was  safe  to  keep  It.  Bdt  the  defendant  took  him  in  his  arms  and  carried  him  to 
the  other  side  of  the  wagon  (showing  how  completely  the  old  man  was  at  his  mercy),  toolc 
holdof  the  pocfcat  book  and  took  oni  the  money,  the  oM  maa  feeling  It  passoutof  iiis 
hand.  And  because  the  old  man  did  not  resisi  him.  putting  his  life  in  peril.  It  is  Istt  to 
the  Jury  to  ssy  whether  It  was  not  a  Toluntaxy  loan.  And  that  too,  when  the  unoontra^ 
dieted  testimony  of  the  eld  man  is,  that  It  was  not  a  loan  boi  a  taking/' 

la  BtTQ  V.  gtois,  S  Tez.  App.  Bep.  148»  it  was  held  that  **if,  on  a  trial  for  theft,  it 
appear  that  the  taking  was  lawfai,  but  was  obtained  by  false  pretext,  or  with  Intent  to 
deprive  the  owner  of  the  Tslue  of  the  pmpeity,  and  appropriato  it  to  the  use  of  the  taker, 
the  proof  must  goastep  farther,  and  shew  such  aa  appropriation  by  the  taker;  otherwisi^ 
the  uffense  of  theft  was  not  complete.  In  that  case  the  accused  hired  a  horse  on  the  pr^ 
text  of  wanting  him  to  ride  to  a  designated  place,  at  a  short  distance,  and  engaged  to  r^ 
turn  him  In  aa  hoar,  lastead  of  going  to  the  place  designated,  he  rode  the  horse  in  a 
different  direction,  and  to  a  much  more  distant  place,  where  he  left  himina  pnbllcstable, 
and  himself  wait  elsewhere.  Hdd,  that  these  f acta4lo  not  susfeaia  a  contictlon  for  thsCt 
of  the  horse  fthsy  tall  to  show  such  an  approprtation  of  tiM  property  as  is  neoessaiy  to 
make  out  the  charge  of  theft  under  the  Code  of  this  State. 

The  court  said:  "In  the  preeent  cose,  whilst  the  evidence  showa  that  the  accused 
obtained  the  possession  of  the  mare  under  the  fslse  pretext  of  wisliing  to  ride  to  tha 
Ian  Pedro  springs,  and  that  he  did  not  go  to  the  place  mentioned,  but  Instead  went 
to  another  and  different  piaee^  and  to  a  greater  distance  from  the  place  where  he  ob- 
tained the  animal,  and  from  irtilcb  the  jury  might  well  have  found,  that  eltiier  at  tlia 
time  or  soon  after  he  obtained  possession,  be  intended  to  freodnlently  appropriato  tlia 
property  to  his  own  nse,  and  thus  deprive  the  owner  of  its  value,  still,  the  possession 
having  been  obtained  with  the  consent  of  the  owner,  he  cannot  legally  be  convloted 
af  the  theft  of  the  mare,  for  the  reason  that  the  evidence  does  not  show  an  appnK 
priation  of  the  property,  wlilA  Is  an  indispensable  ingredient  of  the  ofllanse  of  theft 
of  property,  the  possession  of  which  is  thus  acquired. 

'*  Interpieting  the  intondons  of  the  accused  by  his  acto  and  conduct  in  relation  to  tlia 
animal  la  question,  the  proof,  we  think,  tends  to  show  an  intention  toside  to  adiffereat 
place  thaa  theoae  menUoaed  when  he  hired  the  mare  rsther  than  an  intent  to  sppropi^ 
ato  the  property  to  his  own  use,  or  to  pennanently  deprive  the  owner  of  ito  value  —  to 
steal  a  ride  rather  than  to  steal  the  animal.  There  is  no  proof  that  an  appropriation.  In 
eontemplation  of  law,  was  made  of  the  property,  nor  proof  of  any  fact  or  dreumstanoe 
which  would  have  authorised  the  Jury  to  infer  that  such  appropriation  was  made. 

**  The  case  would,  doubtless,  have  been  different  If  the  party  had  been  takea  with  the 
property  in  his  possession,  and  conveying  It  In  a  different  direction,  or  to  a  greater  dis- 
tance, thaa  was  made  Icnown  td  the  owner  at  the  time  he  parted  with  the  possrssinn,  as. 
In  that  event,  the  Jury  might  well  have  inferred  from  the  conduct  of  the  aocosed  an 
intent  to  deprive  the  owner  of  his  property  or  Its  value,  and  have  interpreted  hie  acto  aa 
an  appropriation;  but  when  it  iaahown  that  he  had  parted  with  the  property  nader  sach 
cireumstaaecs  as  toad  to  show  an  absenoe  of  an  appropriation,  the  verdict  was  coatrarjr 
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tetteJawaodtlweTldeiiee.  We  hold  tiMrefora  thai  Um  oowi  eired  in  rafoilBC  a  new 
tiU,  and  for  tills  error  the  Judgment  most  be  revereed.** 

In  StaU  T.  Hendemm,  06  If.  C.  087,  it  was  held  that  '*  if  one  by  trick  or  eontiifanoe 
gNg  iiBMiMlan  of  the  gooda  of  another,  and  the  act  be  done  in  inch  a  way  aa  to  show  a 
Iriwioaiintentiooto  * erade the  kiw '  he  la  guiltjof  larDeBy,aa  where  one  anatchea 
lAMuif  trook  thA  handaof  a  man,  and  Immediately  eecapea  to  evade  the  prooeoi 
oTlaw.'* 

hi  BtgUia  t.  Slnwty,  19  Obi  a  Gaa.  269;  4  Bag.  Bep.  645,  the  proaeootor  woM  oolona 
toUieprieoiieis.  who  agreed  to  pay  ready  money  forthem.  Tlie  onioaa  were  unleaded 
ata  place  indicated  by  the  priaonerB*  and  the  prosecutor  was  then  induced  to  make  out 
and  a%n  a  receipt  wfaldi  the  prisoners  goi  from  him,  and  tiien  refused  to  restore  the 
Mionsor  pay  flie  pcloe.  The  Jury  convicted  the  priaoneraof  laroeBy,  and  said  that  thoy 
nsverlntended  topay  for  the  onions,  and  that  tlie  fraud  waa  meditated  by  them  from  the 
Ntfimtng.   Hefd*  that  thnconvlcClon  was  right. 

1b  ITsyHMm  t.  Bsopis.  4  Hun,  611.  affirmed,  66  K.  Y.  6S8,  the  priaoner  received  a 
lotoCJewelry  with  the  understanding  that  if  not  sold,  it  was  to  be  returned,  and  that  if 
any  part  was  acUd  its  price  was  to  be  returned.  Hdd,  that  under  such  underrtanding, 
te  title  to  aU  the  nrtldea  not  sold  did  not  paas.  Hefd,  also,  that  If  the  poassssion  waa 
OMataed  felonioaBly  Cor  the  porpoass  of  depriving  the  owners  of  it,  by  meaaa  of  suohar- 
Uikoe,  it  oonstitated  the  crime  of  larceny.  Thedistlnction  between  this  class  of  csaes  and 
dNntnlDgmonoy  by  fUse  pretenses  is,  that  In  the  latter  the  owner  Intends  to  part  withhia 


flee  also  as  to  the  dlatinoyon  between  a  Mae  pretense  and  hunoeny  by  tridc.  Beg.  v.Bad> 
dift,  12  Ooz  C.  Caa.  474 ;  6  Eng.  Rep.  324. 

tiMeaee.  For  the  purpose  of  showing  the  guilty  Intention  in  such  cases  It  is  oompetent 
ioshow  that  the  party  aeeuaed  waa  engaged  in  other  similar  frauds  about  the  same  time, 
td»n  the  transactions  are  so  connected  as  to  time,  and  so  similar  in  their  other  relations 
t6at  the  same  motive  may  reasonably  be  imputed  to  them  alL  ITsymon  v.  Psople* 
«Hna,511,  ftlT-O. 


OosrvsnartAL  Lifb  Iksurakob  Go.  t.  Volgbb. 

(66Ind.  R8  ) 

Ifuuranee  —  life  —  irU&re$L 

k  ^nfjtkVn  hag  not  naeenullj  an  ingarable  interaet  in  her  mothnr'g  lif^. 

(Sm  ncU,  p.  189.) 

ACTION  on  life  insoranoe  policy.    The  opinion  states  the  case. 
The  plaintiff  had,  judgment  below. 

J.  Buckmmm  and  W*  Mack,  for  appellant. 

W.  JB^a/Uum,  JB.  Bmd^J.  M.  Winters  and  G.  Seidenstieker,  for 
appellee. 
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HAMiioirD,  J.  Action  by  the  appellee  against  the  appellant  in 
two  paragraphs.  Issue  upon  the  first  paragraph  ;  trial  by  the 
courty  finding  and  judgment  for  the  appellee.  Both  paragraphs  of 
the  complaint  were  based  upon  a  policy  of  life  insurance  issued  by 
the  appellant  to  the  appellee  upon  the  life  of  Louise  Uesse,  mother 
-of  the  appellee. 

The  averments  of  the  complaint^  substantially  the  same  in  both 
paragraphs,  were  in  effect  as  follows:  On  February  7,  1870,  the 
•appellee  insured  the  life  of  her  mother  with  the  appellant  in  the 
sum  of  $5,000,  and  received  from  the  latter  a  policy,  a  copy  of 
which  is  allegeti  to  be  filed  with  each  paragraph  of  the  complaint 
The  appellee  was  to  pay  to  the  appellant  as  premiums  $349.25  on 
or  before  the  7th  of  February  of  each  year,  for  fifteen  years  ;  and 
at  the  death  of  said  Louise  Hesse,  the  appellant  was  to  pay  to  the 
appellee  said  sum  of  $5,000.  It  is  alleged  that  the  policy  provided 
that  after  the  payment  of  two  or  more  annual  premiums  upon  said 
1)olicy,  if  the  appellee  made  default  thereafter  in  paying  any  pre- 
mium, the  appellant  was  to  convert  the  policy  into  a  **  paid-up 
policy,"  for  as  many  fifteenth  parts  of  the  sum  insured  as  there 
were  complete  annual  i)remiums  paid  at  the  time  of  the  default : 
Provided,  That  the  original  policy,  issued  to  the  appellee,  should 
be  transmitted  to,  and  received  by,  the  appellant,  and  that  applica- 
tion should  be  made  for  such  conversion  into  a  '*  paid  up  policy '^ 
within  one  year  after  such  default  It  is  averred  that  pursuant  to 
said  agreement,  the  appellee  paid  the  full  premiums  on  said  policy 
for  seven  years,  commencing  February  7,  1870,  paying  in  all 
$2,444.75  ;  that  on  February  7,  1877,  she  made  default  and  was 
unable  to  pay  the  annual  premium  then  due ;  that  within  one  year 
thereafter  she  surrendered  to  the  appellant  her  policy  and  made  ap- 
plication for  the  ^'paid-up  policy"  in  accordance  with  the  afore- 
said agreement,  but  that  the  appellant  refused  to  issue  to  her  such 
paid-up  policy,  and  still  refuses,  etc. 

The  relief  asked  in  the  first  paragraph  was  a  specific  performance 
^f  the  contract  to  issue  a  paid-up  policy.  In  the  second  paragraph 
there  was  a  prayer  for  judgment  in  the  sum  of  $2,500  for  the  pre- 
miums paid  by  the  appellee  on  the  policy. 

The  appellant  demurred  to  each  paragraph  of  the  complaint  for 
the  following  causes: 

'^  1.  That  there  is  a  defect  of  parties  plaintifb  herein ;  that  Lo«« 
lie  Hesse  is  the  real  party  in  interest 
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'^  ^  That  neither  of  said  paragraphs  states  facts  sufficient  to 
constitute  a  cause  of  action. 

**3.  That  the  court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant in  this  action. 

*^  4.  That  the  court  has  no  jurisdiction  of  the  subject-matter  of 
this  action. 

''5.  There  is  a  misjoinder  of  causes  of  action  in  the  com- 
plaint'^ 

The  demurrer  was  oTcrruled  as  to  the  first  paragraph.  The 
appellant  excepted^  and  has  assigned  such  ruling  as  error  in  this 
courL  The  demurrer  was  sustained  as  to  the  second  paragraph. 
To  this  ruling  the  appellee  excepted,  and  assigns  the  same  as  cross 
error  in  this  court.  We  think  that  the  complaint  was  not  open  to 
the  objection  made  against  it  in  the  first  cause  of  the  demurrer. 
It  was  alleged  in  each  paragraph  of  the  complaint  that  the  appellee 
insured  the  life  of  her  mother ;  that  the  policy  was  payable  to  the 
appellee,  and  that  she  paid  seven  annual  premiums  thereon. 
Though  the  policy  was  payable  to  the  appellee,  it  may  be,  if  it  had 
been  taken  out  and  the  premiums  paid  by  her  mother,  that  the  lat- 
ter, as  claimed  in  the  first  cause  of  the  demurrer,  would  be  the  real 
(larty  in  interest,  and  that  in  such  case  the  action  should  have  been 
iyrought  by  her.  Frovideni  Life  Ins.,  Ue.  Co.  y.  Baum,  29  Ind. 
236.  But  as  the  appellee  took  out  the  policy  and  paid  the  pre- 
miums, we  think  she  should  be  regarded  as  the  real  party  in 
interest 

The  third  and  fourth  causes  of  demurrer  were  not  well  taken. 
It  was  not  apparent  upon  the  face  of  the  complaint,  that  the  court 
did  not  have  jurisdiction  of  the  person  of  the  appellant,  or  of  the 
subject-matter  of  the  action. 

As  to  the  fifth  cause  of  demurrer,  it  would  seem  that  the  i^pel- 
lee  could  not,  in  the  same  action,  enforce  the  specific  performance 
of  the  contract  and  also  recover  back  the  premiums  paid  on  the 
policy.  §  278,  B.  8.  1881.  But  the  ruling  upon  the  demurrer 
for  thiB  cause  cannot  be  complained  of  in  this  court  §  341,  B.  S. 
1881. 

We  come  now  to  consider  the  second  cause  of  demurrer,  namely, 
that  neither  paragraph  of  the  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action.  It  will  be  observed  that  the  com- 
plaint does  not  show  that  the  appellee  had,  at  the  time  of  receiving 
the  policy,  or  afterward,  anv  insurable  interest  in  the  life  of  her 
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mother^  the  assured,  unless  the  fact  of  the  relationship  of  mother 
and  daughter  gave  her  such  interest.  The  law  is  well  settled  that 
a  policy  taken  by,  and  payable  to,  one  upon  the  life  of  another,  in 
the  continuance  of  whose  life  the  assured  has  no  pecuniary  interest, 
is  void,  as  being  against  public  policy.  3  Kent  Com.  (11th  ed.) 
462-3  ;  Franklin  Life  Lis.  Co.  \.  Hazzard,  41  Ind.  116 ;  a.  c,  13 
Am.  Bep.  313 ;  Franklin  Lift  Ins.  Co.  y.  Seftony  53  Ind.  380.  The 
insurable  interest  in  the  life  of  another  must  be  a  pecuniary  interest 
Some  of  the  authorities  tend  in  the  direction  that  near  relationship, 
as  between  parent  and  child,  is  a  sufficient  foundation  upon  which 
to  rest  an  insurable  interest.  But  this  view  is  not  sustained  by  the 
weight  of  authority.  See  May  Ins.,  §  107 ;  Lord  y.  DaUy  12  Mas^ 
115  ;  8.0^  7  Am.  Dec.  38,  and  note  on  page  42,  where  the  decisions 
upon  this  question  are  reviewed.  In  Ouardian  Mutual  Life  Ins. 
Co.  Y.  Hoganj  80  HL  35 ;  &  c,  22  Am.  Bep.  180,  it  was  held ''  that 
the  mere  relation  here  of  father  and  sou  did  not  constitute  an  in- 
surable interest  in  the  son  in  the  life  of  the  father,  unless  the  son 
had  a  well  founded  or  reasonable  expectation  of  some  pecuniary 
advantage  to  be  derived  from  the  continuance  of  the  life  of  the 
father.'* 

In  an  action  like  the  present,  upon  a  policy  taken  out  by  one 
upon  the  life  of  another,  the  complaint  must  state  facts  showing 
that  the  assured  had  an  insurable  interest  in  the  life  of  the  person 
insured.  In  the  case  last  cited,  it  was  held  that  where  the  policy 
is  procured  by  one  on  his  own  life  for  the  benefit  of  another,  it  vs 
not,  in  a  suit  by  the  beneficiary,  necessary  to  aver  an  insurable  in- 
terest. **  But/'  the  opinion  continues,  **  a  different  rule  prevails 
where  one  procures  insurance  on  the  life  of  another.  In  such  case 
the  plaintiff  must  aver,  in  his  declaration  on  the  policy,  that  he 
had  an  insurable  interest  in  the  life  insured,  and  prove  the  same 
affirmatively,  as  part  of  his  case."  This  view  is  in  harmony  with 
Provident  Life  Ins.^  etc.^  Co.  v.  Baum^  supra.  In  that  case  the  as- 
sured had  taken  out  a  policy  upon  his  own  life  and  made  it  payable 
to  his  brother,  who  was  the.  plaintiff.  It  was  there  held  that  the 
plaintiff  did  not  have  to  aver  or  prove  an  insurable  interest  in  th* 
life  of  the  insured.  The  court,  in  the  opinion  in  that  case,  says : 
^  It  cannot  be  questioned  that  a  person  has  an  insurable  interest  in 
his  own  life,  and  that  he  may  effect  such  insurance,  and  appoint 
any  one  to  receive  the  money  in  case  of  his  death  during  the  exist- 
ence of  such  policy.    It  is  not  for  the  insurance  company^  after 
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executing  sncli  a  contract,  and  agreeing  to  the  appointment  bo  made, 
to  qne&tion  the  right  of  snch  appointee  to  maintain  the  action.  If 
there  Bhonld  be  any  controversy  as  to  the  distribution  among  the 
heirs  of  the  deceased,  of  the  sum  so  contracted  to  be  paid,  it  does 
not  concern  the  insurers.  The  appellant "  (the  insurance  company) 
**  contracted  with  the  insured  to  pay  the  money  to  the  appellee  " 
(the  brother  of  the  insured),  ''and  upon  such  payment  being  made 
it  will  be  discharged  from  all  responsibility.  So  far  as  the  insurance 
company  is  interested,  the  contract  is  effective  as  an  appointment 
of  the  appellee  to  receive  the  sum  insured.''  But  in  the  case  under 
consideration,  by  the  averments  of  the  complaint,  the  policy  was 
not  taken  out  by  the  insured  on  her  own  life  with  the  appointment 
of  the  appellee  to  receive  from  the  insurance  company  the  amount 
insured.  It  was  taken  out  by  the  appellee  for  her  own  benefit  on 
the  life  of  another,  and  we  think  the  case  falls  within  the  rule 
which  requires  the  complaint  to  aver  the  insurable  interest  of  the 
plaintiff  in  the  life  insured.  For  failing  to  make  this  averment, 
we  are  of  opinion  that  each  paragraph  of  the  complaint  was  bad 
on  demurrer  for  not  stating  facts  sufficient  to  constitute  a  cause  of 
action. 

We  think  that  the  demurrer  was  properly  sustained  to  the  second 
paragraph  of  the  complaint,  and  that  it  should  also  have  been  sus- 
tained to  the  first.  For  this  error  the  judgment  will  have  to  be 
reversed,  and  it  becomes  unnecessary  therefore  to  consider  other 
alleged  errors  assigned  by  the  appellant. 

Judgment  reversed,  at  the  appellee's  costs,  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to  the  first  paragraph  of 
the  appellee's  complaint,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Judgment  accordingly. 


KoTB  BT  Tm  Rcpomcad— See  CMihciim  ▼.  Nai.  OuniHM,  JAfe  Jtw.  Co^  6B  Mo.  £18;  ■. 
c^  14  Am.  Bep.  414;  Btmrve  MvJtwd  in*.  Co.  ▼.  Kane,  81  Penn.  St.  IM ;  b.  c,  SB  Am. 
Bep.  741 :  Ouanlian  MvAwA  Life  Ina.  Co.  t.  Hogan^  80  m.  8S ;  s.  o.,  S8  Am.  Bep.  180 ; 
SlMQleton T  St.  Lawtt  JfMi.  Co.,  66  Ho.  68;  S.  c,  ZI  Am.  Bep.  881,  and  note,  3S7. 

An  MBlcnwi  in  benkmptcy  has  no  Insorable  interast  in  the  life  of  a  bankrapt,  at  least 
after  his  dJacharge.  Upon  a  policy  on  the  life  of  the  banknipt,  payable  at  his 
dsatli  to  his  execotoffs,  administrators  or  assigns,  with  an  equal  premium  payable 
ananaDly  dwtef  the  baalcrupt*s  life,  the  only  beneficial  interest  which  pasnfw  to  the 
asifgnee  in  bankruptcy  is  ttm  surrender  value  or  net  leserre  at  the  time  of  the  baak- 
mptcy.  Beyond  that  interest  the  policy,  so  far  as  respects  any  future  insuranee 
Older  it,  would  be  abmden  rather  than  abeneftt,  which  the  assignee  is  not  authorised  to 
eontliroe,  and  the  assigniw  takes  the  legal  title  to  the  policy  for  the  purpoA  of  making 
the  snmndsrTaliie  or  net  reserve  available  to  the  estate.  CbpelondT.  Stephens,!  Bam. 
A  AJd.  604;   Hamton  t.  Stsssmom id.  804;   Lewd  v.  Burr,  8  Bosw.  140;   Jtmmeay  t. 
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Bradrfey*  1  Hilt.  447.  The  assignee  moreover  oould  have  no  right  to  oae  the  moneys  of 
the  estate  to  pay  premiums  daring  the  bankrupt's  life,  and  thus  keep  the  estate  unsettled 
for  an  indefinite  period,  for  the  mere  purpose  of  speculating  upon  the  chanoes  of  the 
bankrupt's  early  deaUi.  In  re  Newlwid,  7  N.  B.  R.  477.  The  speedy  settlement  of  the  es> 
tates  of  bankrupts,  as  contemplated  by  law,  is  incompatible  with  such  deaUngs.  Where 
the  bankrupt,  holding  such  a  policy  at  the  time  of  his  bankruptcy,  was  afterward  dis> 
charged  from  his  debts  and  died  several  years  after,  his  wife  haiing  kept  the  policy  alire 
by  payment  of  premiums  subsequent  to  the  bankruptcy,  suppostaig  that  the  policy  was 
for  her  benefit,  hefd^  that  the  assignee  should  be  authorised  to  surrender  the  policy  on 
payment  of  the  full  net  reeerre  or  surrender  value  at  the  time  of  the  bankruptcy.  U .  S. 
I>ist.  Ct,  8.  D.  New  York,  March  U,  1888.    Matter  qf  MeKinney,  15  Fed.  Rep.  688. 

In  Conneetieut  MtUual  Lffe  In».  Ob.  ▼.  Lucks,  U.  S.  Sup.  Ct.,  May  7, 1888,  it  was  held 
that  a  partner  has  an  insurable  interest  In  the  life  of  his  co-partner.  The  following  is  an 
abstract  of  the  opinion  by  Fisld,  J  : 

L.  and  D.  were  partners.  Each  had  agreed  to  contribute  one-half  the  capital,  but 
L.  had  furnished  the  entire  capital,  over  910,000,  D.  never  contributing  his  portion.  In 
consequence  of  dissatisfaction  it  was  agreed  that  D.  should  procure  a  policy  of  insurance 
on  his  life  for  the  benefit  of  L.  An  application  was  made,  signed  by  L  and  D.,  in  which 
fj.  stated  that  he  had  an  Interest  In  the  life  of  D.  to  the  amount  of  $10,000,  and  a  policy 
was  Issued  by  a  company  for  that  amount  for  the  benefit  of  L  on  the  life  of  D.  Held, 
in  view  of  the  wording  of  the  policy,  that  the  words  therein,  ''the  assured,"  apply  to 
the  party  for  whose  benefit  the  policy  was  issued,  that  was  L.  Held,  also  that  L. 
had  an  Insurable  interest  In  the  life  of  D.  As  this  oourt  said  in  Wanukk  v.  Davis, 
recently  decided:  '*  It  Is  not  ea^y  to  define  with  precision  what  will,  in  all  cases,, 
oonstitute  an  Insurable  Interest,  so  as  to  take  the  contract  out  of  the  class  of 
wager  policies.  It  may  be  stated  generally  however  to  be  such  an  interest  arising 
from  the  relations  of  the  party  obtaining  the  insurance,  either  as  creditor  of  or  surety 
for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him,  as  will  justify  a  rea- 
sonable  expectation  of  advantage  or  benefit  from  the  continuance  of  his  life.  It  is  not 
necessary  that  the  expectation  of  advantage  or  benefit  should  be  always  capable  of 
pecuniary  estimation.  But  in  all  oases  there  must  be  a  reasonable  ground,  founded 
upon  the  relations  of  the  parties  to  each  other,  either  pecuniary  or  of  blood  or  afllni^, 
to  expect  some  benefit  or  advantage  from  the  continuance  of  the  life  of  the  assured.** 
104  U.  8.  779.  Certainly  L  had  a  pecuniary  interest  in  the  life  of  D.  on  two  grounds: 
because  he  was  his  creditor  and  because  he  was  his  partner.  Tlie  continuance  of  the 
partnership,  and  of  course,  a  continuance  of  D.'s  life,  furnished  a  reasonable  expec- 
tation of  advantage  to  himself.  It  was  in  the  expectation  of  such  advantage  that  the 
partnership  was  formed,  and  of  course,  for  the  like  expectation,  was  continued.  In  Ifor^ 
rell  V  Trenton  Ins.  Co.,  10  Cush.  283,  a  policy  was  taken  out  by  the  plaintiff  upon  the 
life  of  his  brother,  who  was  about  going  to  California,  on  an  agreement  that  the  latter 
should  pay  him  one-fourth  of  his  earnings  for  the  following  year  In  an  action  on  the 
policy  It  was  contended  that  the  plaintilf  had  no  insurable  interest  In  the  life  of  the  in- 
sured, but  the  court,  after  deciding  that  he  bad  such  an  Interest  from  the  fact  that  he 
held  a  promissory  note  signed  by  the  firm  of  which  the  Insured  was  a  partner,  also  said 
that  it  was  strongly  inclined  to  the  opinion  that  the  plaintiff  had  another  interest  in  the 
life  of  the  person  Insured.  *  lie  had,*  said  the  court,  'a  subsisting  contract  with  that 
person,  made  on  a  valuable  consideration,  by  which  he  was  to  receive  one-quarter  part 
of  his  earnings  In  the  mines  of  Gallfomla  for  one  year.  Such  an  hiterest  cannot,  firom 
its  nature,  be  valued  or  apportioned.  It  was  an  interest  ui>on  which  the  policy  attached. 
By  the  loss  of  his  life  within  the  year,  the  person  whose  life  was  Insured  lost  the  means 
of  earning  any  thing  more,  and  the  plaintiff  was  deprived  of  receiving  his  share  of  such 
earnings  to  an  uncertain  and  indefinite  amount.*  In  3Venfon  Int.  Co.  v.  Joknapn,  4 
Zabr.  678,  a  policy  was  taken  out  by  the  plaintiff  on  the  life  of  one  Van  Middlesworth 
for  $1,000,  one-half  payable  to  the  plaintiff  and  the  other  half  to  Van  Middlesworth. 
They  belonged  to  an  association  called  the  New  Brunswiok  and  California  Mining  and 
Trading  Company,  the  capital  stock  of  which  consisted  of  forty-five  shares  of  $801^ 
each.    The  company  consisted  partly  of  shareholding  members  and  partly  of  aotlv» 
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mamberi,  the  Bharebolden  being  each  required  to  furnish  e  mbstitnte  to  prooeed  to 
the  mines  of  the  eomiMUiy.  The  plaintiff  owned  one  share,  advanoed  $000  of  capital 
and  procured  Van  MIddlesworth  to  go  out  as  his  substitute,  which  he  did  and  acted 
as  his  agmt  and  substitute;  and  the  assets  of  the  company  haying  been  dlTided  in 
Callfomia,  he  reoelyed  the  plaintiff's  share,  and  afterward  died,  not  having  paid  It 
over.  By  one  of  the  articles  of  the  asBodation  all  treasures,  and  all  the  proceeds  of 
the  labor  of  each  member,  and  all  profits  were  to  go  into  a  general  fund  for  the  bene> 
lit  of  the  association.  To  the  action  brought  on  the  policy  it  was  objected  that  the 
pf^^infiir  iiad  no  insurable  interest  in  the  life  of  the  deceased.  On  this  question  the 
court  said:  *  In  the  present  case  Johnson  had  a  direct  interest  in  the  life  of  his  sub- 
stftnte,  whose  earnings  were  to  constitute  a  part  of  the  joint  funds,  of  which  he  waa 
entitled  to  his  share,  an  interest  fully  equivalent  to  the  interest  of  a  wife  in  the  life 
of  her  husband,  of  a  child  in  that  of  a  parent,  or  a  sister  in  that  of  a  brother.  And 
aft  Van  Mlddlesworth*s  death,  although  prior  to  that  time  the  company  had  been  vir- 
tually dissolved,  he  had  an  interest  in  him  as  his  creditor  to  the  extent  of  his  share 
of  the  assets  In  his  hands.*  In  Bevin  v.  CbnnecMcut  Ina.  Co.,  92  Conn.  M4,  the 
plalntUI  had  obtained  a  policy  of  insurance  for  $1,000  on  the  life  of  one  Barstow,  to 
whom  be  had  advanced  $ISO,  besides  articles  of  personal  property,  to  enable  him  to  go 
to  California  and  there  labor  for  one  year,  on  an  agreement  that  he  would  account  to- 
the  plaintiff  for  one- half  of  his  gains.  The  'wurt  said  that  Barstow  was  the  plalntlff*s 
debtor  and  partner,  giving  to  the  plaintiff  an  interest  in  the  continuance  of  his  life,  aa 
by  that  means,  through  his  skill  and  efforts,  the  plaintiff  might  expect  not  only  to  get 
back  what  he  had  advanced,  but  to  acquire  great  gains  and  profits  in  the  enterprise. 
*  Ail  the  books,'  the  court  added,  '  hold  this  to  be  a  sufllcient  interest  to  sustain  a 
poifcy  of  Insurance.  As  to  the  value  of  this  interest,  we  think  it  must  be  held  to  be 
what  the  parties  agreed  to  consider  it  in  the  policy.  This  was  the  sum  asked  for  by 
the  plaintiff,  and  which  the  defendants  agreed  to  pay  in  case  of  death,  and  for  which 
tbey  were  paid  in  the  premiums  given  by  the  insured.  The  policy  must,  we  think,  be 
held  to  be  a  valued  policy.*  And  after  referring  to  a  poUoy  of  insurance  obtained  by 
a  sister  on  her  brother*s  Ufe,  where  no  question  seemed  to  have  been  made  as  to  the 
mmoant,  but  only  whether  It  was  an  interest  which  the  law  would  recognize,  the  court 
said:  '  8o  in  every  case,  where  a  person  on  his  own  account  insures  the  life  of  a 
relative,  if  the  sum  named  in  the  policy  is  not  to  be  the  rule  of  damages,  we  inquire 
what  is?  The  ImpossibilUy  of  satisfactorily  going  Into  the  question  in  most  cases,  and 
eqwciaOy  where  there  is  nothing  to  guide  Uie  inquiry,  and  everything  is  uncertain » 
would  lead  us  to  hold  that  a  polipy  Uke  this  is  a  valued  policy  as  most  consistent  with 
the  understanding  of  the  parties  and  the  principles  of  law.'  "  Held,  further,  that  there 
was  no  breach  of  warranty  in  the  statement  of  the  amount  of  interest  that  L.  had  in 
the  life  of  D.  The  statement  as  to  the  amount  of  Interest  was  necessarily  conjectural. 
No  one  can  afllrm  with  absolute  certainty  that  he  has  an  interest  to  a  definite  sum  In 
the  life  of  another,  where  the  Interest  depends  upon  the  result  of  an  existing  partner- 
ship or  other  business  transactions  not  yet  terminated.  The  value  of  his  interest  in 
wadh  cases  will  always  be  more  or  less  a  matter  of  opinion.  The  statement  In  that 
regard  must  of  necessi^  be  taken  as  a  mere  estimate.  If  therefore  L.  had  an  Interest 
In  the  life  of  D.  and  his  estimate  was  made  in  good  faith,  the  declaration  cannot  be 
deemed  untrue  so  as  to  constitute  a  breach  of  the  warranty.  The  extent  of  a  man*s 
interest  in  the  life  of  another,  depending  upon  a  continuing  partnership  or  the  results 
of  business  transactions  not  yet  completed,  Is  In  the  nature  of  things  uncertain,  and 
In  such  cases  all  that  can  be  required  is  that  he  had  an  actual  interest,  and  that  his 
was  made  In  good  fUth,  without  any  purpose  to  deceive. 
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(VfuCiMional  lent— tvK^  of  pMU  9ffo$r, 

TIm  leglalfttue  rnaj  leUeT^  a  public  officer  ag»iiiat  bia  ralmbiuMiBaiii  o#  poblfo 

fondfl  lost  without  hia  fault. 

"IFANDAMIIS.    Tho  opinion  states  the  case. 

W.  K.  Marshall  and  W.  Truloek,  for  appeUant. 
C.  L.  JewM  and  H.  K  JmoMy  for  appellee. 

Elliott,  J.  William  J.  Bicliey,  the  relator,  was  the  trustee  of 
Finley  township,  and  as  such  deposited,  as  his  predeoessors  for  * 
long  time  had  done,  f  ands  of  the  township  in  a  private  bank  of 
another  State ;  the  bank  failed,  the  money  was  lost,  and  Bichej 
reimbursed  the  township.  The  tax  payers  petitioned  the  legislatim 
to  refund  the  money  to  him,  and  in  accordance  with  the  prayer  of 
the  petition,  an  act  was  adopted  directing  that  the  township  trustaa 
should  refund  it ;  the  trustee  refused,  and  Richey  applied  for  and 
reoeiyed  a  writ  of  mandate. 

It  is  true  that  public  officers  are  bound  at  their  peril  to  safe^ 
keep  the  public  money  intrusted  to  their  custody.  Salbert  y.  SkU$, 
22  Ind.  125  ;  Ifiglis  y.  Siatey  61  id.  212.  It  may  be  true  that  the 
poliay  of  refunding  money  to  an  officer  who  has  lost  it  by  the  failure 
of  a  bank  is  a  yicious  one  and  to  be  condemned,  but  it  affords  no 
ground  for  oyertuming  a  legislative  enactment.  Courts  cannot 
overthrow  legislative  acts  upon  the  ground  that  they  are  vicious  in 
their  policy  or  evil  in  their  tendencies.  CoufUy  of  Livinggion  v. 
Darlington,  101  IT.  S.  407.  Statutes  must  stand  unless  found  ro» 
pugnant  to  some  express  provision  of  the  Constitution.  A  learned 
judge  of  this  State  has  stated  with  unusual  clearness  and  vigor  the 
rule  on  this  subject.  ''  The  legislative  authority  of  this  State,'' 
said  he,  ''is  the  right  to  exercise  supreme  and  sovereign  power, 
subject  to  no  restrictions  except  those  imposed  by  our  own  Con- 
stitution, by  the  Federal  Constitution,  and  by  the  laws  and  treaties 
made  under  if    Beauchamp  v.  State,  6  BlackL  299. 
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The  cUum  of  the  relator  could  not  have  been  enforced  bj  an  ac- 
tion prior  to  the  adoption  of  the  act  passed  for  hia  relief,  and  if  it 
be  true,  as  contended,  that  the  legislature  can  only  provide  for  the 
payment  of  claims  enforceable  by  a  civil  action,  this  appeal  must 
be  sustained.  But  this  is  not  true.  In  Tmon  of  OuUford  y.  Super- 
visors^ 13  N.  T.  143,  it  was  said :  ^The  legislature  is  not  confined 
in  its  appropriation  of  the  public  moneys,  or  of  the  sums  to  be 
raised  by  taxation  in  favor  of  individuals,  to  cases  in  which  a  legal 
demand  exists  against  the  State.  It  can  thus  recognise  claims 
founded  in  equity  and  justice  in  the  largest  sense  of  these  terms, 
or  in  gratitude  or  charity.  Independently  of  express  constitutional 
restrictions,  it  can  make  appropriations  of  money  whenever  the 
public  well-being  requires  or  will  be  promoted  by  it ;  and  it  is  the 
judge  of  what  is  for  the  public  good."  This,  although  too  broadly 
stated,  is  the  doctrine  of  the  cases  of  Thainas  v.  Ldand,  24  Wend. 
65 ;  Br&wsler  v.  CUy  of  Syracuse,  19  N.  Y.  116 ;  and  Ifsw  Orleans 
T.  Clark,  95  XT.  S.  644.  We  do  not  approve  the  doctrine  to  the 
extent  it  is  carried  in  the  extract  quoted,  but  we  do  hold,  that  in  so 
far  as  it  declares  that  the  legislature  is  not  confined  in  the  allowance 
of  claims  to  such  as  are  enforceable  by  action,  the  decision  is  correct. 
This  general  principle  is  iuvolved  in,  and  sustained  by,  the  cases  to 
be  presently  noticed. 

It  would  be  a  violation  of  the  principles  underlying  our  govern- 
mental structure  for  courts  to  sit  in  judgment  on  the  action  of  the 
legislature  allowing  relief  to  individual  claimants  against  the  State 
or  its  funds,  and  review  their  decision  solely  upon  the  ground  that 
there  was  no  legal  foundation  for  the  claims.  A  conflict  would  result 
which  would  produce  endless  confusion  and  serious  disaster. 

The  granting  of  relief  to  individual  claimants  is  not  within  the 
provision  of  our  Constitution,  which  prohibits  the  enactment  of 
special  laws.  Each  claim  stands  on  its  own  merits ;  a  general  law 
could  not  be  made  applicable,  and  when  general  laws  are  not  ap- 
plicable special  ones  may  be  enacted.  It  is  only  where  general  laws 
are  applicable  that  special  laws  are  forbidden. 

Township  business  cannot  be  regulated  by  special  or  local  laws, 
but  a  law  requiring  reimbursement  to  an  officer  is  not  a  regulation 
aifecting  township  business ;  it  is  an  act  granting  special  relief  in  a 
particular  case.  The  term  '^  business,"  as  employed  in  the  Con- 
stitution, does  not  apply  to  acts  granting  relief  in  })articular  and 
extraordinary  cases.  The  term  ''business/'  when  applied  to  a 
Vol- XL VI— 26 
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pablio  corporation,  Biguifies  the  conduct  of  the  nanal  affairs  of  the 
corporation,  and  the  oondact  of  such  aflbdrs  as  commonly  engage 
the  attention  of  township  and  connty  officers.  It  does  not  mean 
the  performance  of  an  act  which  can  be  done  only  in  a  particular 
case  and  by  authority  of  a  special  law. 

Heimbursing  a  public  officer  for  the  loss  of  public  funds,  oocur- 
ring  while  he  is  engaged  in  dischaiging  public  official  duties,  cannot 
be  deemed  an  appropriation  to  private  purposes.  It  was  decided  in 
Board  of  Ed.  v.  McLafuMoroughy  36  Ohio  St  227,  that  the  legishi- 
ture  may  exonerate  from  responsibUity  a  public  officer  who  has  lost 
public  money,  and  that  there  is  no  constitutional  provision  infringed 
in  the  adoption  of  such  an  act  The  court  declared  that  such  a 
power  was  a  purely  legislative  one,  and  added,  that  ^*  Indeed,  it  is 
difficult  to  fix  any  limit  to  the  power  of  the  general  assembly  in 
this  rc8i)ect,  where  the  funds  so  lost  were  raised  by  taxation,  which, 
as  we  have  said,  is  clearly  a  legislative  power/'  It  is  perhaps  true 
that  the  legislature  cannot  authorize  the  assessment  of  a  tax  for  a 
mere  private  pui*pose,  but  that  is  not  the  case  before  us.  It  is  quite 
clear  that  the  legislature  might  have  provided  in  what  case  town- 
ship officers  should  not  be  responsible,  and  if  this  be  so  it  must 
necessarily  follow  that  the  matter  is  a  public  one. 

Township  officers  are  agents  of  the  sovereign  power,  and  the 
money  in  their  hands  is,  for  public  purposes  at  least,  in  the  control 
of  the  sovereign.  It  is  a  mistake  to  suppose  that  money  derived 
from  the  taxation  of  the  citizens  of  a  township  or  county  is  beyond 
legislative  control.  In  the  case  of  Lticas  v.  Board,  44  Ind.  524,  it 
was  decided  that  funds  derived  from  taxation  are  under  legislative 
control,  and  the  court  approved  the  case  of  Dennis  v.  Mayfiardy 
15  111.  477,  where  it  was  said :  *^  The  State  does  not  allow  itself  to 
be  sued,  but  it  may  hear,  investigate  and  determine  its  own  indebt- 
edness, and  assume  the  debts  due  to,  or  from  othera.  So  it  may  direct 
the  county  authorities  to  ascertain  and  allow  just  claims  upon  the 
public  treasury,  or  may  ascertain  and  fix  that  amount,"  and  direct 
the  raising  of  means,  by  taxation,  for  its  payment.  The  public, 
county,  and  township  funds  are  under  legislative  control,  and  so 
decided  in  County  of  Pike  v.  Siaiey  11  111.  202  ;  and  County  of 
Richland  v.  County  of  Latorence,  12  id.  1.  Another  case,  approved 
and  adopted  in  Lucas  v.  Boardy  holds  this  doctrine  :  ''  The  general 
assembly,  having  the  legislative  power  of  the  State,  determines  to 
what  local  uses  the  county  funds  shall  be  applied.   Its  determination 
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and  direction  may  operate  on  wisely,  harshly  and  an  justly,  but  that 
is  no  argument  against  its  power  to  direcf  This  general  doctrine 
is  carried  very  far  in  the  case  of  CUy  of  Indianapolis  t.  Indianapolis 
Hotne,  eiCf  50  Ind.  215,  wherein  it  is  held  that  funds  of  the  city 
may  be  directed  to  be  paid  to  a  charitable  corpcNration.  The  subject 
here  under  discussion  was  considered  in  the  case  of  Ifina  Orleans  w 
Clarhy  95  TT.  S.  644,  and  it  was  said  :  ^  A  city  is  only  a  political 
Bubdiyision  of  the  State,  made  for  the  conyenient  administration 
of  the  goyemment  It  is  an  instrumentality,  with  powers  more  or 
less  enlarged,  according  to  the  requirements  of  the  public,  and 
which  may  be  increased  or  repealed  at  the  will  of  the  legislature. 
In  directing  therefore  a  particular  tax  by  such  corporation,  and  the 
appropriation  of  the  proceeds  to  some  special  municipal  purpose, 
the  legislature  only  exercises  a  power  through  its  subordinate  agent 
which  it  could  exercise  directly ;  and  it  does  this  only  in  another 
way  when  it  directs  such  corporation  to  assume  and  pay  a  particular 
daim  not  legally  binding  for  want  of  some  formality  in  its  creation, 
but  for  which  the  corporation  has  receiyed  an  equiyalent.'' 

This  case  presents  no  question  as  to  the  right  of  the  legislature 
to  divert  township  funds  to  any  other  than  local  or  township  pur- 
poses, and  although  some  of  the  opinions  quoted  in  Liicas  y.  Hoards 
eic.y  seem  to  hold  that  such  funds  may  be  directed  to  any  pui*ix)6e, 
general  or  local,  we,  in  referring  to  them,  do  not  mean  to  be 
nnderstood  as  approving  them,  to  that  extent ;  we  do  no  moi*e  than 
decide  that  the  legislature  has  power  to  direct  the  application  of 
township  funds  to  the  payment  of  claims  growing  out  of  the  dis- 
chaige  of  oflScial  duties  by  the  trustee,  where  the  claims  are  of  a 

public  nature. 

Judgtnent  affirmed. 


Ohio  Falls  Oak  Company  y.  Kekzibs. 

(00  Ind.  88.) 

Sale  —  waiter  of  condition. 

A  eoniimci  provided  that  tlie  plaintitT  pliould  deliver  a  certain  quanlitj  of 
lunber,  at  a  certain  rate  montliljr;  commendng  at  a  specified  date,  to  be 
paid  for  on  arrival  witli  bill  of  lading.    One  Bhipinent  only  was  made,  three 
niffnt^ff  after  the  appointed  time,  with  no  bill  of  lading,  and  was  accepted 
withoat  objection,     lleld^  that  the  plaintiff  could  recover  therefor. 
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ACTION  lor  ^ce  of  hunber.     ISie  opinion  states  the  case.   The 
plaintiff  kad  judgment  below. 


J.  O.  Hofoardf  J.  F.  RaeJL, Stawiard  and  A.  Dtnoling^  for 

iq^eilauL 

xL  K.  Monk  and  A.  P.  Hovey^  for  appellee. 

MoRRifl^  CL  The  a^peUee  saed  tlie  appellant  for  the  prioe 
of  a  quantity  of  lumber,  which  he  claims  to  have  sold  and  deliv- 
ered to  the  af^lhtfit,  nnd^r  and  pursuant  to  the  terms  of  a  written 
contiuot  between  the  parties,  a  copy  of  which  is  filed  with  and  made 
a  part  el  the  complaint. 

The  afppeUant  aawwored  in  two  paragraphs,  the  first  being  the 
general  denial  and  the  second  payment 

The  suit  was  conuaenoed  in  Clark  county  and  taken  by  change 
of  venue  to  Floyd. 

The  case  was  submitted  to  the  oourt  for  trial ;  the  finding  of 
the  court  was  in  favor  of  the  apj)ellee  ;  the  appellant  moved  for  a 
new  trialy  on  the  gponnils  that  the  finding  of  the  oourt  was  contrary 
to  law  and  not  supported  by  sufficient  evidence.  The  court  over- 
ruled  the  motion  and  rendered  judgment  for  the  appellee.  The 
overruling  of  the  motion  is  assigned  as  error. 

Tlie  appellant  insists  that  the  evidence  does  not  tend  to  show  a 
right  on  the  part  of  tlie  ai>pellee  to  recover  on  the  written  contract 
upon  which  the  aotion  is  hrougliL  This  is  the  only  question  in  the 
case.     The  counsel  for  the  appellant  say  : 

"  By  the  special  contract,  which  is  the  foundation  of  the  action, 
the  appellee  agrees  and  binds  himself  to  furnish  and  deliver  at  the 
wharf,  at  the  city  of  Jefferaonville,  1,000,000  feet  of  white  ash 
lumber  (of  the  dimensions  and  at  the  iirices  therein  mentioned),  to 
be  delivered  at  the  rate  of  150,000  feet  })er  month,  commencing  on 
or  before  the  Ist  day  of  August,  1881,  and  on  arrival  of  said  lumber 
at  said  city  of  Jeffersonville,  and  receix^t  of  bill  of  lading  with  in- 
voice attached,  the  ap^^ellant  agi*ees  to  forward  two-thirds  the 
amount  of  invoice  to  ap2)cllee,  the  balance  to  be  paid  on  the  15th 
of  the  following  month." 

Tlie  aj)pellant  contends,  correctly  we  think,  that  tlie  testimony 
shows  that  the  lumber  sued  for  was  the  only  shipment  of  lumber 
made  by  tlie  appellee,  and  that  it  arrived  at  Jeffersonville  on  the 
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18ih  of  Norember,  1881 ;  that  the  barges  on  which  the  kimber 
was  loaded  for  shipment  to  Jeffersonyille  were  driren  from  the 
wharf  where  loaded  by  a  storm,  for  which  reason  no  bill  of  lading 
was  made  out  before  the  barges  left,  but  thai  upon  ihrn  arrival  at 
Jeffersonyille  an  estimated  bill  of  lading  of  the  quantitf  of  lumber 
was  made  out.  No  invoice  of  the  lumber  or  other  bill  of  lading 
was  made  or  delivered  to  the  appellant.  The  teetimonj  in  the  case 
showed,  or  tended  to  show,  tiiat  the  appellant  receiived  aad  took 
possession  of  the  lumber,  without  having  reoeiTed  an  inroioe  and 
bill  of  lading ;  that  it  was  satisfied  as  to  the  quality  of  the  himber^ 
and  did  not  object  to  it  on  the  ground  that  it  had  not  been  deliv* 
ered  in  time,  or  tiiat  the  appellee  had  failed  to  deliver  lumber 
during  the  previous  months  as  provided  for  in  the  eontniet.  Theie 
was  some  dispute  between  the  parties  as  to  the  quality  of  lumber 
delivered,  and  the  appdlant  contended  that  the  proper  evidence  ot 
Ihe  quantity  had  not  been  furnished ;  that  no  bill  of  lading,  with 
an  invoice  of  the  quantity  of  lumber,  had  been  furnished  it.  The 
appellant  paid  the  freight  and  also  paid  the  appellee  1^,560,  being 
two-thirds  of  the  price  on  the  estimated  quantity  of  lumber,  the 
estimate  having  been  made  for  the  purpose  at  200,000  feet.  This 
estimate  was  not  to  be  conclusive.  The  appellant  produced  testi- 
mony tending  to  show  an  offer  on  its  part  to  cancel  the  contract. 
The  notice  of  this  offer  did  not  reach  the  appellee  until  after  the 
lumber  had  arrived  at  Jeffersonville. 

The  appellant  insists  that  the  appellee  cannot,  upon  the  fact» 
proved,  recover  upon  the  contract,  for  two  reasons : 

First.  Because  the  evidence  shows  that  the  appellee  had  not  per* 
formed  the  contract  on  his  part  by  furnishing  lumber  as  therein 
provided,  during  the  previous  months  of  August,  September  and 
October. 

Secondly.  Because  the  appellee  had  failed  to  furnish  the  appel* 
laiit  a  bill  of  lading  with  an  invoice  of  the  quantity  of  lumber  at- 
tached, as  provided  for  in  the  contract. 

Perhaps  the  appellant  might,  though  we  do  not  decide  the  ques- 
tion, have  refused  to  receive  the  lumber  in  question  on  the  ground 
that  the  appellee  had  failed  to  fui^nish  lumber  during  the  thi*ce 
preceding  months  as  agreed.  But  it  did  not  refuse  to  accept  the 
lumber  on  the  contract  for  any  such  reason.  No  such  objection  is 
shown  to  have  been  made,  and  the  appellant  did  accept  and  take 
into  its  possession  the  lumber  sued  for.     It  was  quite  competent 
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for  the  appellnnt  to  waive  the  time  of  performanoe,  and  that  too 
without  rescinding  or  doing  away  with  the  contract. 

In  the  case  of  Willimns  v.  Banh^  2  Pet.  96,  the  court  sajB : 
'^  If  a  party  to  a  conti'uct,  who  is  entitled  to  the  benefit  of  a  con- 
dition upon  the  performance  of  which  his  responsibility  is  to  arise, 
dispense  with,  or  by  any  act  of  his  own,  prevent  the  performance, 
the  opposite  party  is  excused  from  proving  a  strict  compliance  with 
tlic  condition."    See  also  Aitix  v.  Pelatiy  5  lowai,  336. 

''  If,"  says  Addison,  "  it  is  covenanted  by  the  ship  owner  that 
the  shij)  shall  be  at  a  particular  port  by  a  day  named,  ready  to  take 
a  cargo  on  boai*d,  the  charterer  or  freighter  may  not  be  bound  by 
his  covenant  or  agreement  to  ship  a  cargo  on  board  and  pay  freight, 
if  the  vessel  is  not  ready  at  the  place  appointed  by  the  day  named ; 
but  if  after  the  day  has  passed,  the  cargo  is  shipped  on  board  pur- 
suant to  the  covenant,  the  time  of  shipment  cannot  be  relied  upon 
\\a  a  condition  precedent  to  the  payment  of  the  freight"  Addison 
Cent.,  §  947. 

In  the  case  of  Simpson  v.  Orippeuy  L.  B.,  8  Q.  B.  14,  the  defend- 
ants had  agreed  to  supply  the  plaintiff  6,000  to  8,000  tons  of  coal, 
to  be  delivered  in  the  plaintiff's  wagons  at  the  defendant's  colliery, 
'^  ill  equal  monthly  quantities  during  the  jieriod  of  twelve  months 
from  the  1st  of  July  next."  During  the  firat  month,  July,  the 
plaintiff  sent  wagons  for  about  158  tons  only,  and  on  the  1st  of 
August  the  defendant  wrote  that  the  contnict  was  cancelled  on 
account  of  the  {plaintiff's  failure  to  send  for  the  full  monthly  quan- 
tity in  the  preceding  month.  The  plaintiff  refused  to  allow  the 
contnict  to  be  cancelled,  and  the  action  was  for  the  defendant's 
refusal  to  go  on  with  the  contract.  The  court  held,  that  although 
the  plaintiff  had  committed  a  breach  of  the  contract  by  failing  to 
send  wagons  in  sufficient  numbera  the  firat  month,  the  breach  was 
a  good  ground  for  comi^ensation,  but  did  not  justify  the  defendant 
in  i-escinding  the  conti*act.  To  the  same  effect  is  the  case  of 
Haines  v.  Tticker,  50  N.  H.  307.  See  also  Masonic^  etc.,  Ass*n  v. 
Beck,  77  Ind.  203,  207;  s.  c,  40  Am.  Rep.  295;  Blair  r.  Ham- 
ilton,  48  Ind.  32. 

We  think  the  court  did  not  err  in  overruling  the  motion  for  a 
new  trial  on  the  gi'ound  that  the  appellee  had  not  delivered  lumber 
at  the  time  stated  in  the  contract.  The  acceptance  of  the  lumber 
was  a  waiver  of  this  objection.  The  appellant,  by  taking  posses- 
sion of  the  lumber,  also  waived  the  pi-oduction  of  the  invoice  and 
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bill  of  lading.  Had  the  appellee  famished  the  inroioe  and  bill  of 
lading,  as  required  by  the  contract,  they  would  not  have  been  oon- 
clusiye  upon  the  appellant  as  to  the  quantity  of  lumber.  It  would 
still  have  had  the  right  to  resort  to  other  means  for  determining 
the  quantity  of  lumber  shipped.  It  is  fairly  inferable,  from  the 
evidence,. that  the  appellant  took  possession  of  the  lumber  with 
knowledge  of  the  fact  that  no  bill  of  lading  had  been  made,  and  of 
the  circumstances  which  had  prevented  the  appellee  from  procuring 
iu  By  taking  possession  of  the  Inmber,  to  which  the  appellee  was 
assenting,  the  appellant  must  be  held  to  have  assumed  the  burden 
of  ascertaining  the  quantity  of  lumber  shipped,  and  to  have  waived 
its  right  to  an  invoice  and  bill  of  lading,  which  enabled  the  appel- 
lee to  sue  upon  the  contract  as  fully  as  if  an  invoice  had  been 
furnished.  There  was  no  error  in  overruling  the  motion  for  a  new 
trial. 

Feb  Ccjbiam.  It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  appel- 
lant. 

Judgment  affiirmed. 


HXBBOK  O&AVEL  BOAD  OOXPAKY  Y.  HaBVBY. 

(90   Ind.  198.) 
WaUt'^miTU — viken  lake  it. 

▲  lak«,  fed  by  streams  and  having  a  natand  cliannel,  and  whose  waters  find 
exit  by  percolation  in  a  perceptible  current  through  a  bed  of  grayel,  is  a  run- 
ning stream,  and  may  not  be  oixitructed  so  as  to  set  back  upon  the  lands  of 
another. 

ACTION  for  obstruction  of  stream.   T]io  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

X.  O.  Gregory  and  W.  B.  Oregary,  for  appelhmt. 

R.  P.  Davidsofi  and  J,  0.  Davidson,  for  appellee. 

BiCKiTELL,  C.  C.   This  was  an  action  by  the  appellee  against  the 
appellant  to  recorer  damages. 
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Tbe  oomplaint  averred^  iu  sabatanoe,  thafc  the  plaintiff  owned 
land  adjacent  to  a  large  stream  of  running  water  called  Headly's 
lake^  which  had  its  outlet  over  low  grounds  and  through  a  gorge 
eastward  to  Burnett's  creek,  and  did  not  OYerflow  the  pkintiff's 
land ;  that  in  1868  a  former  company  built  a  gravel  road^  and  made 
an  embankment  across  said  low  groundfl  and  gorge,  and  put  under 
it  an  insufficient  culyert ;  that  afterward  the  defendant  became  the 
owner  of  said  gravel  road,  and  removed  the  culvert  and  raised  the 
embankment,  so  that  it  confined  the  waters  of  said  lake,  whereby 
the  waters  were  thrown  back  upon  ten  acres  of  the  plaintifiPs  arable 
land  in  times  of  heavy  rainfalls,  and  the  plaintiff's  crops  were  de- 
stroyed, to  his  dam^e,  (600. 

A  demurrer  to  this  complaint,  for  want  of  &ct8  sufficient,  wss 
overruled. 

The  defendant  answered  by  a  general  denial.  The  issue  was  tried 
by  a  jury,  who  found  for  the  plaintiff,  with  (220  damages.  Judg- 
ment was  rendered  upon  the  verdict  over  a  motion  for  a  new  trial 
by  the  defendant,  and  the  defendant  appealed. 

The  errors  assigned  are  the  following : 

1.  Overniling  the  demurrer  to  the  complaint. 

2.  Overruling  the  motion  for  a  new  trial. 
The  reasons  alleged  for  the  new  trial  were  : 

1.  That  the  verdict  is  not  sustained  by  sufficient  evidence. 

2.  That  the  verdict  is  contrary  to  law. 

3.  Error  in  giving  instructions  asked  by  the  plaintiff,  numbered 
1,  2,  3,  6,  7,  8  and  9,  and  in  giving  instructions  Nos.  5  and  II  as 
modified,  and  in  refusing  to  give  instructions  asked  by  the  defendant 
numbered  I  and  IV. 

The  appellant  in  his  brief  does  not  discuss  separately  any  of  the 
en'ora  assigned.  He  says  :  **  The  three  questions  presented,  1st, 
the  want  of  facts  sufficient  iu  the  complaint ;  2d,  the  want  of 
sufficient  evidence ;  3d,  error  of  the  coui*t  in  the  charge  to  the 
jury,  will  be  presented  together. 

But  he  points  out  no  particular  defect  in  the  complaint,  nor  does 
he  call  our  attention  to  any  specific  error  in  the  instructions,  and 
although  he  refers  to  certain  testimony  as  tending  to  show  that  the 
water  thrown  back  upon  the  plaintiff's  land  was  merely  surface 
water,  he  does  not  show  that  there  was  no  testimony  tending  to 
sustain  the  verdict.  The  real  question  in  controversy  is  this  :  Was 
the  body  of  water  called  Lake  Headly  a  running  stream,  or  was  it 
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Biere  surface  water  ?  The  law  is  well  settled  in  Indiana  that  for 
obstructing  a  natural  water^eourae  an  action  will  lie  (  W^  t.  City  of 
Madison,  75  Ind.  241 ;  8.  c,  39  Am.  Bep.  135),  but  a  land-owner 
lias  a  right  to  ward  off  surfsce  water  from  his  own  land.  Cairo^ 
9i€^Ii.Oo.Y.  Stevens,  73  Ind.  1^78 ;  s.  c,  38  Am.  Rep.  139 ;  Tayhr 
T.  Fiekasy  64  Ind.  167  ;  &  c.»  31  Am.  Rep.  114 ;  Benthatt  t.  Seifert^ 
77  Ind.  302 ;  Cairo,  etc,  R.  Co.  t.  Hoary,  id.  364.  The  complaint 
does  not  show  that  the  body  of  water  obstructed  was  mere  surface 
water.  It  states  that  it  was  a  large  stream  of  running  water^  hav- 
ing its  outlet  over  low  grounds  and  through  a  gorge  eastward  to 
Burnett's  creek,  and  that  such  outlet  was  obstructed  by  an  embank- 
ment built  across  said  low  grounds  and  gorge. 

There  was  no  error  in  overruling  the  demurrer  to  the  complaint 
In  the  case  of  Taylor  v.  Fickas,  supra,  this  court  said  :  **  The 
true  doctrine  in  such  a  case,  we  believe,  was  expressed  by  the 
chancellor  in  the  case  of  Farl  v.  Do  Hart,  1  Beasley,  280  :  '  If  the 
face  of  the  country  is  such  as  necessarily  collects  in  one  body  so  large 
a  quantity  of  water,  after  heavy  rains  and  the  meltmg  of  large 
bodies  of  snow,  as  to  require  an  outlet  to  some  common  reservoir, 
and  if  such  water  is  regularly  discharged  through  a  well-defined 
channel,  which  the  force  of  the  water  has  made  for  itself,  and  which 
is  the  accustomed  channel  through  which  it  flows,  and  has  flowed 
from  time  immemorial,  such  channel  is  an  ancient  natural  water* 
course."'  This  language  was  also  quoted  with  approval  in  the  sub- 
sequent case  of  Scfilichter  v.  PhiUipy,  67  Ind.  201. 

Upon  this  subject  the  court  instructed  the  jury  as  follows :  ^*  If 
you  find  from  the  evidence  that  the  so-caUed  Lake  Headly  is  and 
was  from  time  immemorial  a  natural  body  of  water,  fed  and  sup- 
plied by  natural  water-courses  flowing  into  it  upon  its  sides  ;  that 
like  other  streams,  it  had  its  stages  of  high  and  low  water  ;  that 
in  its  stage  of  ordinary  high  water  it  extended,  by  its  natural  flow, 
considerably  beyond  and  to  the  northward  of  what  is  now  the  em- 
bankment of  the  gravel  road ;  that  by  reason  of  its  such  extension 
north-eastward,  its  waters,  before  the  erection  of  the  embankment, 
rapidly  subsided,  and  thereby  the  plaintiff's  lands  were  saved  from 
injurious  inundation,  then,  upon  such  facts  (if  so  found),  it  was 
the  right  of  the  plaintiff  as  against  the  defendant  (whatever  may 
have  been  the  rights  of  others),  to  have  the  waters  of  said  lake  con- 
tinue to  flow  in  tlieir  natural  course,  and  the  builders  of  the  gravel 
rood,  whether  the  defendant  or  a  former  company,  had  no  right  to 
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obstruct  the  said  flow,  to  the  plauttiflTs  damage,  without  first  bar- 
ing obtained  from  him  the  right  to  do  so." 

The  oourt  also  gave  the  jury  the  following  instruction :  ^*  If  you 
find  from  the  evidence  that  the  so-called  Lake  Headly,  at  and  be- 
fore the  time  of  the  building  of  the  embankment  complained  of, 
was  a  natural  body  of  water,  about  a  mile  long  by  a  quarter  of  a 
mile  or  so  wide,  commencing  with  a  point  or  apex  at  its  west  end 
adjacent  to  the  north-west  comer  of  the  plaintiffs  land,  and  extend- 
ing first  in  an  easterly  and  then  in  a  north-easterly  course,  and 
terminating  north  of  the  embankment  in  question ;  that  it  was 
supplied  and  fed  by  several  streams  putting  into  it  from  its  north 
and  south  sides;  that  its  waters  were  rapidly  changed  and  drawn 
off  by  percolation  ;  that  the  percolation  or  passage  of  the  waters  at 
its  north-east  end,  througli  an  extensive  field  of  sand  and  gravel, 
was  so  great  as  in  times  of  fullness  to  reduce  its  waters  with  un- 
usual rapidity ;  and  if  you  find  that  the  percolation  of  the  waters 
at  its  north-east  end  was  so  great  as  to  create  a  drawing  or  move- 
ment of  the  waters  to  that  end,  though  imperceptibly  to  ordinary 
observation,  then  npon  such  a  state  of  facts,  if  so  found  to  have 
existed,  the  said  lake  was  within  the  meaning  of  the  law  a  water- 
course. A  water-course  usually  empties  or  debouches  into  some 
other  stream  or  body  of  water,  but  not  necessarily  so.  It  may  sink 
into  a  cavity  or  be  taken  down  by  rapid  percolation." 

The  court  also  gave  the  jury  the  following  instruction  :  "  If 
Lake  Headly  was  a  natural  body  of  water  lying  in  a  natural  basin, 
extending  over  the  lands  of  others,  but  not  extending  over  the  land 
of  the  plaintiff,  being  constantly  fed  and  supplied  by  living  streams, 
the  owners  of  the  lands  upon  which  it  was  might  (so  far  as  any 
question  here  appears)  have  drained  or  abated  the  lake,  if  they 
could  have  done  so  without  injury  to  others,  but  they  could  not 
get  clear  of  it  upon  their  own  lands,  by  diverting  it  u}K>n  the  lands 
adjacent  of  others,  and  what  they  could  not  do  the  defendant 
could  not  do.  If  they  could  not  abate  it  without  injury  to  others, 
then  the  law  requires  them  to  endure  what  the  arrrangements  of 
nature  have  made  remediless." 

The  court,  at  the  request  of  the  defendant,  gave  the  jury- the  fol- 
lowing instruction,  after  reciting  the  allegations  of  the  complaint : 
^'  This  complaint  is  for  obstructing  the  flow  of  a  running  stream  of 
water ;  to  constitute  such  a  running  stream  or  water-course  for  the 
obstruction  of  which  an  action  will  lie,  there  must  be  a  stream 
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usually  flowing  in  » iiarticnlar  direction,  though  it  need  not  flow 
continually  ;  it  may  sometimes  be  dry ;  it  must  flow  in  a  definite 
channely  hairing  a  bed,  sides  or  banks,  and  must  usually  discharge 
itself  into  some  other  stream  or  body  of  water ;  it  must  be  some- 
thing more  than  a  mere  surface  drainage  over  the  entire  face  of  a 
tract  of  land,  occasioned  by  unusual  freshets  or  other  extraordinary 
cause ;  it  does  not  include  the  water  flowing  in  hollows  or  ravines 
in  land,  which  is  the  mere  surface  water  from  rain  or  melting  snow, 
smd  is  discharged  through  them  from  higher  to  lower  land,  but 
wliich  at  other  times  are  destitute  of  water,  such  hollows  or  ravines 
sire  not,  in  Jegal  contemplation, '  water-courses,'  for  the  obstruction 
of  which  an  action  will  lie,  and  if  you  believe  from  the  evidence  in 
this  cause  that  the  only  overflow  of  the  waters  of  Lake  Headly  in 
a  north-easterly  direction  was  occasioned  by  extraordinary  freshets, 
causing  the  water  to  flow  over  the  high  ground  at  the  north-east 
end  of  the  lake,  then  that  was  not  a  water-course  within  the  mean- 
ing of  the  law,  and  then  it  would  be  your  duty  to  find  for  the 
defendant. '^ 

These  instructions  were  appropriate  to  the  evidence,  and  fairly 
pointed  out  the  distinction  between  a  permanent  water-course  and 
mere  surface  water. 

There  was  evidence  tending  to  show  that  the  northern  part  of  the 
bottom  of  Lake  Headly  was  a  bed  of  porous  gravel  and  sand  extend- 
ing beyond  the  site  of  the  present  embankment,  at  ordinary  high 
water,  and  that  through  this  bed  the  water  passed  down  with  such 
rapidity  as  to  create  a  continual  current  from  the  south-west  to  the 
north-east,  and  that  this  was  always  so  until  the  making  of  the 
embankment  preyented  the  waters  from  flowing  in  their  accustomed 
course,  and  threw  them  back  upon  the  plaintiff's  land.  The  evi- 
dence showed  that  the  lake  was  fed  by  living  streams,  and  whetlicr 
the  water  passed  away  by  an  outlet  on  the  surface  of  the  ground,  or. 
fell  into  a  cavern  at  the  north  end,  or  went  downward  more  slowly 
through  a  bed  of  gravel  at  the  north  end,  such  passage  would  still 
be  the  natural  channel  of  the  current,  which  the  defendant  would 
have  no  right  to  obstruct. 

As  already  stated,  the  appellant  has  pointed  out  no  specific  defect 
in  any  of  the  instructions  ;  the  general  objection  seems  to  be  that 
iiere  was  a  case  of  mere  surface  water,  and  therefore  the  instructions 
given  and  refused  were  wrongly  given  or  refused.  Under  such  a 
general  presentation,  we  are  not  required  to  repeat  hero  the  remain- 
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jng  inBtructions.  We  think  tlicre  was  no  error  in  giving  or  refusing 
the  instructions ;  and  wc  think  there  was  eyidence  fairly  tending 
to  sustain  the  verdict  of  the  jury.  We  find  no  error  in  the  record* 
The  judgment  ought  to  be  afi&rmed. 

Per  Curiam. — It  is  therefore  ordered^  on  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be  and  it  is  hereby  in  all 
things  affirmed,  at  the  costs  of  the  appellant 

Ok  Petition  for  a  Rehxariko. 

BiCKKELL,  G.  C.  The  petition  states  that  Lake  Headly  '^  is  in 
no  sense  a  running  stream,  and  is  without  known  channel  or  course 
on  the  land  on  whicli  the  appellant's  road  is  built,"  and  that  'Mt  is 
a  collection  of  water  supplied  by  surface  water  and  the  overflow  of 
Indian  ci*eck."  But  the  question  as  to  Lake  Headly  was  fairly 
submitted  to  the  juiy. 

The  difference  between  a  permanent  water-course  and  mere  surface 
water  was  distinctly  pointeil  out  by  the  court  below,  in  its  instruc- 
tions copied  in  the  principal  opinion,  and  the  jury  were  plainly 
told  that  they  should  not  return  a  verdict  for  the  plaintiff  unless 
they  should  find  from  the  evidence  that  the  so-called  Lake  Headly 
was  not  mere  surface  water,  but  was,  and  hail  been  from  time  im- 
memorial, a  permanent  water-course  such  as  the  court  in  its  in- 
structions described. 

There  was  evidence  tending  to  show  that  Lake  Headly  was  a 
permanent  water-course,  fed  by  several  streams,  with  a  natural 
channel,  which  its  waters,  when  high,  always  took,  and  by  which 
they  passed  away,  so  that  the  appellee  was  able  to  raise  crops  on 
his  land  for  twenty-five  years  in  succession,  and  that  the  waters  of 
the  lake  were  not  mere  surface  waters,  nor  overflow,  and  that  such 
natural  channel  was  so  obstructed  by  the  appellant's  road,  built 
across  it,  that  the  waters  of  the  lake,  instead  of  flowing  in  their 
accustomed  course,  were  thrown  back  upon  the  appellee's  land  to 
his  damage. 

A  verdict  cannot  be  set  aside  where  there  is  evidence  tending  to 
support  it,  merely  because  there  is  a  conflict  in  the  testimony. 
Carmichad  v.  Cox,  86  Ind.  161. 

The  petition  for  a  i*ehearing  ought  to  be  overruled. 

The  petition  far  a  rehearing  is  overruled. 
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(90Iad.  «».) 
J^egUffenee  —  dang&roua  prtmUe$, 

A  warehooBeiiukzi  is  bound  to  keep  the  approaches  on  his  premises  safe  lor 
the  use  of  his  costomen.  Unless  he  does  so»  he  is  liable  for  an  injarj, 
although  no  one  maj  ever  liaye  been  hurt  before.  And  even  if  the  cus- 
tomer knows  the  approach  to  be  dangerous,  it  is  not  neeessarilf  negligent  im 
him  to  use  it. 

ACTION  for  peraoDal  injury  by  defect  in  premises.     The  opin- 
ion states  the  case.     The  plaintiff  had  judgment  below. 

M.  MUfordi  R.  C.  Gregory^  W.  B.  Gregory ^  J.  E.  Ooffroth, 
T.  A.  SUwariy  J.  E.  McDonald^  J.  M.  Buihr,  A.  L,  Mason,  and 
Jl  j^.  Sckoonover,  for  appellants. 

TF.  0.  Wilson  and  J.  ff,  Adams,  for  appellee. 

Eluott^  J.  The  appellee's  complaint  alleges  that  the  appellants 
were  dealers  in  grain ;  that  for  the  purpose  of  carrying  on  their 
business  they  had  constructed  scales  for  weighing  wagons  loaded 
with  grain,  a  warehouse  for  receiving  and  storing  grain,  and  had 
prepared  approaches  to  their  scales  and  warehouse  ;  that  they  in- 
Tited  persons  to  sell  them  grain,  and  held  out  this  invitation  to  the 
public  generally ;  that  the  appellants  carelessly  and  negligently 
permitted  to  be  constructed  and  used  an  insecure  drive-way,  and 
failed  to  light  the  same,  although  it  was  the  only  way  in  which  the 
scales  and  warehouse  could  be  reached  with  wagons  and  teams, 
and  afforded  the  only  mode  of  access  for  })ersons  delivering  grain  to 
the  appellants ;  that  on  the  23d  day  of  September,  1878,  appellee 
brought  to  the  appellants  a  wagon  loaded  with  com,  drawn  by  two 
horses ;  that  the  grain  was  bought  by  them,  and  that  by  the  dii-ec- 
tion  of  the  appellants  the  appellee  drove  his  team  and  wagon  upon 
and  along  the  drive-way  for  the  purpose  of  unloading  the  com; 
that  being  ignorant  of  the  dangerous  condition  of  the  drive- way, 
and  being  directed  to  go  on  by  the  appellant's  agent,  he  drove 
along  the  way  ;  that  it  was  dark,  narrow  and  with  but  little  space 
between  the  floor  and  ceiling ;  that  after  passing  partly  along  the 
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drire-way  thcro  was  an  eleTation  in  the  floor,  bringing  nearer  to- 
gether the  floor  and  ceiling ;  that  the  change  in  the  lerel  of  the 
way  was  not  visible  or  easily  disooTerable,  for  the  reason  that  the 
way  was  dark ;  that  in  passing  over  said  way,  and  without  fault  on 
his  part,  but  wholly  through  the  negligence  of  appellants,  appeUeo 
was  caught  between  the  timbers  of  the  ceiling  of  the  warehouse  and 
drive- way  and  seriously  injured. 

Wo  have  no  doubt  of  the  sufiiciency  of  this  complaint 

A  man  who  invites  others  to  deal  with  him,  and  provides  a 
place  where  persons  may  deliver  articles  bought  by  him,  is  bound 
to  use  reasonable  care  to  make  and  keep  the  approach  to  such  place 
in  a  reasonably  safe  condition  for  use  for  the  purposes  for  which 
it  was  intended.  1  Thomp.  Neg.  307.  A  dealer  owes  a  duty  to 
make  i*casonably  safe  all  the  approaches  to  his  premises  which  are 
intended  for  use  by  his  customers,  and  a  breach  of  this  duty  will 
supply  one  who  is  injured,  without  his  n^ligence  contributing, 
with  a  cause  of  action.  This  duty  is  however  owing  only  to  those 
who  go  upon  the  premises  by  express  or  implied  invitation,  and 
does  not  extend  to  mere  intruders.  Lary  v.  Cleveland^  ele.^  R.  Cr,^ 
78  Ind.  323  ;  s.  0.,  41  Am.  Eep.  672  ;  Everhart  v.  Ihrre  Haute, 
etc.,  R.  Co.,  78  Ind.  292 ;  s.  c,  41  Am.  Rep.  567. 

A  man  is  not  guilty  of  contributory  negligence  who  acts  upon 
the  direction  of  the  servants  of  the  owner  of  the  premises,  and  pro- 
ceeds along  a  way  which  is  maintained  as  an  approach  to  the  prem- 
ises, unless  he  knows  or  ha&s  reason  to  believe  that  the  way  is  un- 
safe. It  is  aven'od  in  the  complaint  before  us  that  the  pliiintiff 
had  no  knowledge  of  the  unsafe  condition  of  the  drive- way,  and 
that  he  proceeded  upon  it  under  the  direction  of  appellants'  servant, 
and  as  under  these  circumstances  he  was  warranted  in  acting  u^ion 
the  directions  given  him,  he  was  not  guilty  of  negligence.  Lake 
Brie,  etc,  R.  Co.,  v.  Fix,  88  Ind.  381,  and  authorities  cited ; 
Whart.  Neg.,  §352. 

In  cases  where  there  is  nothing  to  warn  of  danger,  and  nothing 
to  indicate  that  a  duty  has  not  been  discharged,  a  person  to  whom  the 
duty  is  owing  has  a  right  to  act  upon  the  presumption  that  it  has 
been  performed.  Of  course,  persons  must  always  make  use  of  their 
natural  faculties,  and  not  go  carelessly  or  heedlessly  into  danger ; 
but  while  this  is  true,  it  is  also  true  that  they  are  not  bound  to  do 
more  than  exercise  ordinary  care,  and  ordinary  care  does  not  re- 
quire that  one  should  anticipate  a  violation  of  duty  and  provide 
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against  its  oonseqnenoes.  In  this  instance,  the  duty  of  the  appel- 
lants was  to  maintain  the  approach  provided  by  them  for  the  Qse^ 
of  their  customers  in  a  reasonably  safe  condition  for  use  for  the 
purpose  for  which  customers  were  giren,  either  expressly  or  im- 
pliedly, to  understand  it  was  intended,  and  as  there  were  no  appear-^ 
ances  of  danger  and  no  indications  of  n^lect  of  duty,  the  appellee 
was  justified  in  presuming  that  the  duty  had  not  been  n^leoted^ 
and  that  the  drive-way  might  be  safely  used. 

It  is  not  only  common  carriers  and  persons  engaged  in  business 
of  a  kindred  nature  that  are  bound  to  provide  safe  means  of  ingress 
and  egress  to  the  places  to  which  they  invite,  either  by  express 
words  or  fair  implication,  persons  to  come  a|nd  deal  with  them,  but 
this  duty  extends  to  persons  engaged  in  general  mercantile  business, 
as  merchants,  grain  dealers,  and  the  like.  There  has  been  some 
discussion  as  to  whether  this  duty  is  owing  to  mere  guests,  but 
there  seems  to  be  no  difference  of  opinion  upon  the  proposition  that 
this  duty  is  owing  to  all  who  are  invited  to  come  to  the  premises 
on  business.  It  would  be  a  reproach  to  the  law,  if  it  permitted  a 
business  man  to  invite  others  to  come  to  his  premises  for  his  own 
benefit  and  yet  permit  him  to  maintain  the  way  by  which  the  cus- 
tomer must  come  and  go,  in  an  unsafe  condition.  Shearm.  &  Bedf . 
Neg.,  §4d9a;  Stoeeny  v.  Old  Colony,  eic,  R.  Co.,  10  Allen,  368  ; 
1  Thomp.  Neg.  283 ;  Wharton  Neg.,  §§  824a,  826 ;  Bennett  v. 
Railroad  Co.,  102  TJ.  S.  677. 

In  the  twelfth  instruction  given  by  the  court,  the  jury  were  fully 
instructed  that  they  were  to  determine  as  questions  of  fact  whether 
the  place  where  the  injury  occurred  was  or  was  not  dangerous, 
and  whether  appellants  had  or  had  not  notice  of  the  dangerous 
condition  of  the  place,  and  that  the  fact  that  others  had  passed  it 
in  safety  did  not  tend  to  disprove  the  fact,  should  the  evidence 
show  it  to  be  the  fact,  that  the  place  was  actually  dangerous.  Wo 
approve  this  instruction.  If  the  place  was  actually  dangerous,  then 
the  fact  that  others  had  used  it  and  escaped  unhurt  would  not 
relieve  the  appellants  from  liability.  The  ruling  question  was 
whether  the  place  was  in  truth  dangerous,  and  if  it  was  shown  ta 
be  so  then  the  fact  that  others  had  used  it  in  safety  would  not 
change  its  character,  nor  deprive  the  appellee  of  his  right  to  re- 
dress. A  place  proved  to  be  unsafe  may  have  been  used  without 
harm,  but  that  this  has  been  done  does  not  alter  its  actual  con- 
dition*     Menmay  and  do  use  unsafe  places  without  receiving  injury,. 
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bnt  this  does  not  show  that  a  place  proTed  to  be  iBally  dangraoui 
is  not  BO. 
The  third  iii0tniction  asked  by  the  appellants  is  as  follows : 
**  If  the  jury  find  from  the  evidenoe  that  the  place  where  the 
l^aintiff  received  the  injury  he  complains  of  had  been  used  by  the  d&> 
fendant  for  many  years  as  a  drire-way  to  reoeiire  wagon  loads  of  com 
containing  as  large  and  larger  quantities  of  com  than  the  load  on 
which  the  plaintiff  was  hurt,  and  that  se^ral  hundreds  of  thousands 
of  bushels  of  com  had  been  hauled  into  the  defendants'  warehouse 
through  said  drire-way,  and  nobody  was  injured,  and  that  no  com- 
plaint had  eyer  been  made  to  defendants  or  either  of  them,  nor  had 
they,  <tf  either  of  them,.eyer  heard  said  drire-way  called  of  not  suffi- 
cient height  by  anybody,  nor  had  potice  thereof,  and  plaintiff  was 
hurt  in  said  driye-way  in  the  manner  he  complains  of  in  his  com- 
plaint, by  accident,  then  the  plaintiff  cannot  recoyer/' 

The  court  did  right  in  refusing  this  instruction.  If  the  plaoa 
was  in  reality  dangerous,  and  the  appellants  were  negligent,  th^ 
are  liable  although  the  dangerous  place  may  haye  been  much  used. 
The  instruction  makes  the  case  turn  upon  the  safe  use  by  others, 
not  upon  the  actual  condition,  and  in  this  is  erroneous. 

It  is  contended  that  the  word  ''  accident "  qualifies  the  instruo- 
tion  and  makes  it  correctly  express  the  law.    We  do  not  think  sa 
A  pure  accident,  where  there  is  an  absence  of  negligence,  will  not 
supply  a  cause  of  action,  but  where  the  accident  is  attributable  t» 
the  negligence  of  the  defendant,  it  is  otherwise.     Shearm.  ft  Rodf. 
Neg.,  §  5.     The  poverty  of  language  compels  the  use  of  words  ia 
different  meanings,  and  this  is  notably  true  of  the  word  **  accident.* 
Strictly  speaking,  an  accident  is  an  occurrence  to  which  human 
fault  does  not  contribute ;  but  this  is  a  restricted  meaning,  for 
accidents  are  recognized  as  occurrences  arising  from  the  careless- 
ness of  men.      Browne    Jud.    Interp.   4.     The  use  of  the  word 
**  accident ''  does  not  saye  the  instructions  before  us. 
The  fourteenth  instruction  giyen  by  the  court  is  as  follows : 
'^  Mere  contribution  to  the  injury  does  not  necessarily  preclude 
the  right  to  recover  for  it.     It  was  not  contributory  negligence  for 
the  plaintiff  to  drive  upon  the  drive-way,  unless  he  then  had  actual 
knowledge  of  its  alleged  dangerous  or  defective  condition,  or  migki 
have  had  such  knowledge  by  the  use  of  due  care  and  prudence,  and 
by  the  exercise  of  his  senses  and  faculties.    He  had  a  right,  if  lie 
was  without  &ult  contributing  to  the  injury,  to  act  upon  the  pre- 
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flumption  that  the  defendants  had  done  their  duty  and  provided  a 
safe  and  secare  drive-way.'' 

The  chief  point  of  assaalt  is  the  first  sentence  of  this  instmction. 
This  is  singled  out  and  its  fault  asserted  to  be  unanswerably 
proved.  But  an  instruction  is.not  to  be  disposed  of  by  dissection  ; 
if  good  as  a  whole  it  will  stand.  Few  rules  arc  better  settled  than 
that  an  instruction  is  to  be  taken  as  an  entirety.  ]mie  v.  Been, 
80  Ind.  239 ;  Bransieiter  v.  Dorrmighy  81  id.  527 ;  Eggleeton  v. 
Caslhy  42  id.  531 ;  Mitchell  v.  Allison,  29  id.  43  ;  Shaw  v.  8aum, 
9  id.  517. 

If  however  the  sentence  objected  to  so  strenuously  stood  alonC; 
we  could  not  reverse.  A  contribution  to  an  injury  does  not  pre- 
clude a  recovery  unless  it  was  a  wrongful  or  negligent  contribution. 
Shearm.  &  Redf.  Keg.^  §28  ;  Lcmisvilley  etc,  JL  Co.  v.  Richardson, 
C6  Ind.  43,  48;  s.  c,  32  Ajn-Eep.  94.  Even  a  negligent  contribution 
does  not  necessarily  bar  a  recovery.  Unless  it  proximately  contrib- 
utes, mere  negligence  does  not  defeat  a  plaintiff's  action.  Wharton 
says:  "Hence  we  may  state  as  a  general  principle  that  in  order  to 
defeat  recovery  of  damages  arising  from  the  defendant's  negligence, 
the  plaintiffs  negligence  must  have  been  the  proximate  and  not  the 
remote  cause  of  the  injury."  Whart.  Neg.,  §303.  Another 
author  states  the  rule  somewhat  stronger,  saying  of  the  plaintiff 
in  an  action  like  this,  that  '^  His  negligence  must  not  only  concur 
in  the  transaction,  but  must  co-operate  in  causing  the  injury  or  in 
exposing  him  or  his  property  to  it."  Again  it  is  said  :  '^The 
plaintiffs  fault  must  also  proximately  contribute  to' his  injury,  in 
order  to  constitute  any  ground  of  defense."  Shearm.  &  Redf. 
Keg.,  §§32,  33.  Judge  Cooley  says  :  '''The  negligence  that 
will  defeat  a  recovery  must  be  such  as  proximately  contributed  to 
the  injury."  Oooley  Torts,  C79.  In  an  instruction  asked  by  the 
appellants  and  given  by  the  court,  the  jury  were  plainly  directed 
that  if  the  appellee  was  guilty  of  contributory  negligence,  there 
oottld  be  no  recovery.  The  definition  of  contributory  negligence 
stated  by  appellants  in  the  instruction  given  at  their  request  is, 
we  may  remark  in  passing,  directly  opposed  to  the  position  now 
taken  by  them.  In  other  instructions,  the  subject  is  clearly  and 
correctly  presented  to  the  jury,  and  it  is  quite  plain  that  appellants 
have  no  just  cause  of  complaint  upon  this  point. 

The  mere  fact  that  one  who  has  a  right  to  use  a  way  knows  that 
there  is  a  dangerous  place  in  it,  it  will  not  of  itself  preclude  a  re- 
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covery  for  injiuiea  received  in  attempting  to  use  the  way  in  t 
proper  manner.  Knowledge  is  always  an  important  matter  for 
considerationt  but  it  does  not  always  establish  contributory  neg- 
ligence. If  one  undertakes  to  pass  a  known  danger  so  great  that 
no  person  of  ordinary  prudence  would  Toluntarily  encounter  it,  then 
be  is  guilty  of  contributory  negligence,  for  no  one  possessing  knowl- 
edge of  danger  has  a  right  to  go  upon  a  way  which  ordinarily  pru- 
dent men  would  avoid.  If  however  the  danger  is  known,  bnt  it  is 
not  of  such  a  character  as  that  a  prudent  man  would  not  decline  to 
encounter  it,  then  the  attempt  to  pass  it  is  not,  in  and  of  itself, 
such  negligence  as  will  defeat  an  action.  Where  there  is  a  known 
danger  of  the  character  just  indicated,  one  who  attempts  to  pass  it 
must  show  that  he  used  a  degree  of  care  proportioned  to  the  danger 
which  he  knew  was  before  him.  If  he  fails  to  show  a  degree  of  care 
commensurate  with  the  magnitude  of  the  danger,  he  cannot  recover 
for  injuries  received  in  attempting  to  pass  it.  These  propositions 
are  fully  sustained  by  our  later  cases,  and  elsewhere  the  adjudged 
cases  sustain  them  with  scarcely  a  breath  of  dissent.  ToIsdOj  etc., 
Hy.  Co.  v.  Brannagan^  76  Ini  490  ;  City  of  Huntington  v.  Bmn, 
77  id.  29  ;  Murphy  v.  City  of  Indianapolis,  83  id.  76. 

Applying  the  law  as  declared  in  the  cases  cited  to  the  evidence  in 
this  case,  it  clearly  appears  that  the  yerdict  is  well  supported  by  the 
evidence,  and  is  not  in  any  respect  contrary  to  law. 

Jiulgmetit  affirmod.     Petition  for  rehearing  denied. 


GARysR  y.  Smith. 

(BO  Ind.  S».) 
Marriage  —  tenancy  hy  entirety  —  implied  repeal  qf  eUUfOe, 

Tenancy  by  entirety  has  not  been  abolished  by  the  statutes  enabling  mar« 
ried  women  to  hold  property  independent  of  their  husbands.* 

A  statute  is  not  impliedly  repealed  by  a  later  statute  unless  there  is  an  iirO' 
concilable  repugnancy  between  theoL 

fTlHE  opinion  states  the  point 


•  To  game  effect,  BerUw  ▼.  Nunan  (80  N.  Y.  Ifid),  44  Am.  itep.  SSI. 
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0.  D.   Hurley,  B.    Oram  and  A.   B.   Anderson,  for  appel- 
lants. 

B.    T.   Bietine,   T.   H.   BMine  and  ff.   H.   Bistine,  for  ap- 
pell( 


BiCKNELLy  0.  C.  The  question  presented  by  the  demarrer  to 
the  complaint  is,  what  is  the  title  of  husband  and  wife  to  land  con- 
yeyed  to  them  jointly  ? 

The  appellees  held  such  land  iinder  a  deed  dated  January  5, 
1882.  The  appellants  levied  thereon  an  execution  against  the 
husband.  The  complaint  of  the  appellees  sought  to  enjoin  the 
appellants.  They  separately  demurred  to  the  complaint  for  want 
of  facts  sufficient,  and  their  demurrers  were  overruled.  They  ap- 
peal, assigning  as  errors  the  overruling  of  their  demurrera. 

The  appellants  concede,  that  in  Indiana,  prior  to  1881,  a  hus- 
band and  wife,  upon  a  deed  made  to  both,  became  neither  joint 
tenants  nor  tenants  in  common,  but  were  seised  of  the  entirety,  so 
that  on  the  death  of  either,  the  survivor  took  the  whole,  and 
during  their  joint  lives  neither  could  convey  without  the  consent 
of  the  other,  nor  could  any  part  of  the  land  be  taken  in  execution 
for  the  separate  debt  of  either ;  but  the  appellants  claim,  that  as  a 
necessary  consequence  of  the  legislation  of  1881  upon  the  rights  of 
married  women,  a  husband  and  wife  became  separate  persons,  and 
that  as  their  legal  unity  was  the  basis  of  the  law  under  which  they 
took  the  entirety,  therefore  as  such  legal  unity  no  longer  exists^ 
the  law  founded  thereon  no  longer  exists  because  when  the  reason 
of  a  law  ceases  the  law  itself  ceases.  Go.  Litt.  70  bj  7  Go. 
Bep.  69. 

The  appellants'  proposition  is  as  follows  :  Under  the  former 
law  of  Indiana  a  husband  and  wife  took  by  entireties,  because  they 
were  legally  one  jierson,  but  under  the  statutes  of  1881  they  are 
not  legally  one  person,  therefore  they  can  no  longer  take  by  entire- 
ties. The  rule  that  husband  and  wife  take  by  entireties  was  a  part 
of  the  common  law,  but  it  has  been  in  force  by  statute,  in  Indiana, 
ever  since  1807.  Section  236,  R.  S.,  1881,  which  adopts  part  of 
the  common  law,  including  the  rule  aforesaid,  was  in  substance 
first  enacted  in  Indiana  in  1807,  and  has  been  repeated  in  each 
succeeding  revision  of  our  statutes.  The  effect  is  the  same  as  if 
tor  seventy-four  years  the  statute  had  expressly  declared  that  hus- 
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band  and  wife,  under  a  deed  to  them  jointly,  shall  take  by  entire- 
ties and  not  as  joint  tenants  or  tenants  in  common.  It  is  the  same 
in  effect  as  if  such  a  statate  had  been  re-enacted  in  1881. 

But  this  is  not  alL  The  existence  of  this  statutory  rule  has  been 
recognized  by  other  legislation.  Section  18,  R  S.,  1843,  p.  417, 
provides  that  conyeyances  of  land  to  two  or  more  persons,  except 
as  provided  in  the  next  following  section,  shall  be  construed  to 
create  estates  in  common  and  not  in  joint  tenancy,  and  section  19, 
next  following,  provides  that  the  preceding  section  shall  not  apply 
to  conveyances  made  to  husband  and  wife,  and  these  provisions  of 
the  law  of  1843  are  repeated  in  the  Revised  Statutes  of  1852,  voL 
1,  p.  233,  §g  7  and  8,  and  in  the  Revised  Statutes  of  1881,  sections 
2922,  2923  ;  and  the  existence  of  the  said  statutory  rule  has 
been  judicially  recognized.  This  court  has  always  held  that  upon 
a  deed  to  husband  and  wife  they  take  by  entireties,  and  that  during 
their  joint  lives  there  can  be  no  sale  of  any  part  on  an  execution 
against  either.  Bevins  v.  CZme,  in  1868,  21  Ind.  37,  41 ;  Davis 
V.  Clark,  1866,  26  id«  424,  428 ;  Arnold  v.  Arnold,  1868,  30  id. 
305 ;  Simpson  v.  Pearson,  1869,  31  id.  1,  4 ;  Chandler  v.  Cheney, 
1871,  37  id.  391 ;  Jones  r.  Chandler,  1872,  40  id.  588  ;  Ander- 
son T.  Tannehm,  1873,  42  id.  141 ;  McConneU  v.  Mariin,  1876, 
52  id.  434 ;  Huleii  v.  Inloto,  1877,  57  id.  412 ;  s.  c,  26  Am. 
Bep.  64 ;  Lash  v.  Lash,  1877,  58  Ind.  526 ;  Paiton  v.  Bankin, 
1879,  68  id.  245  ;  s.  a,  34  Am.  Rep.  254 ;  JSdwards  v.  Beatt, 
1881,  75  Ind»  401.  Here  is  an  unbroken  line  of  decisions  from 
1863  to  1881,  all  of  them  recognizing  the  validity  of  the  statutory 
law  as  to  entireties,  and  none  of  then!  intimating  that  said  law  had 
been'  in  any  degree  impaired  by  the  legislation  of  1852  and  later 
years  enlarging  woman's  rights. 

By  chapter  52  of  the  Revised  Statutes  of  1852,  vol.  1,  p.  320,  the 
common-law  rights  of  a  married  woman  as  to  her  separate  real 
estate  were  substantially  enlarged ;  they  were  again  extended  re- 
peatedly. See  Acts  1857,  p.  92 ;  Acts  1861,  p.  182  ;  Acts  1866, 
Spec.  Sess.,  p.  184 ;  AcU  1875,  p.  178 ;  Acts  1877,  p.  94;  Acts 
1879,  p.  160,  and  R.  S.,  1881,  §5115. 

Sections  5  and  6,  1  R  S.,  1852,  p.  321,  declared  that  the  lands 
of  a  married  woman  should  be  her  separate  property  as  fully  as  if 
she  were  unmarried,  provided  that  she  should  have  no  power  to 
encumber  or  convey  such  lands,  except  by  deed,  in  which  her  hus- 
band should  join,  fuid  that  the  separate  deed  of  the  husband  should 
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conrej  no  interest  in  his  wife's  lands  ;  but  althoagh  these  statutes 
recognized  the  separate  existence  of  the  wife  as  a  pesson,  with  in- 
terests distinct  from  those  of  her  husband,  and  to  that  extent  de- 
stroyed the  old  legal  unity  of  the  parties,  yet  it  was  ihewer  olainied 
that  they  by  implication  repealed  the  statu^  as  to  entireties,  and 
all  the  cases  above  cited  were  decided  while  the  statutes  aforesaid 
of  1852  were  in  force. 

The  act  of  1881,  B.  S.  1881,  section  5117,  is  as  follows : 

''  A  married  woman  may  take,  acquire,  and  hold  property,  real 
or  personal,  by  conveyance,  gift,  devise,  or  descent,  or  by  purohase 
with  her  separate  means  or  money ;  and  the  same,  together  with 
aU  the  rents,  issues,  income,  and  profits  thereof,  shall  be  and  re- 
main her  own  separate  property,  and  under  her  own  control,  the 
same  as  if  she  were  unmarried.  *  *  But  she  skali  not  enter 
into  any  executory  contract  to  sell  or  convey  or  mortg;^  her  real 
estate,  nor  shall  she  convey  or  mortgage  the  same,  unless  her  hus- 
band join  in  such  contract,  conveyance,  or  mortgage:  Provided 
however  that  she  shall  be  bound  by  an  estoppel  t^jMits,  like  any 
other  person.'' 

The  wife's  right  to  her  separate  real  estate,  as  a  distinct  person, 
is  just  as  fully  established  by  the  aforesaid  legislation  of  1852  as  by 
the  legislation  of  1881,  and  it  is  coupled  with  the  same  limitation 
in  both  the  statutes,  to-wit,  that  she  shall  not  convey  or  incumber 
the  property  except  by  deed,  in  which  her  husband  shall  join.  The 
iq>pellaut8  recite  the  provisions  of  said  acts  of  1881  and  ask  **  how 
€an  these  provisions  be  reconciled  with  the  idea  of  unity?  " 

Conceding  that  they  cannot  be,  and  admitting  that  the  old  com- 
mon law  upon  entireties  was  founded  originally  upon  the  legal 
unity  of  husband  and  wife,  yet  it  does  not  follow  that  the  statute 
of  Indiana  was  enacted  in  1807,  and  re-enacted  in  1843  and  in 
1852,  for  any  such  technical  reason.  It  was  probably  re-enacted 
in  1852  for  sound  reasons  of  public  policy.  See  Chaiidkr  v.  Cheney, 
supra,  410.  And  it  certainly  does  not  follow  that  a  long  estab- 
lished rule  of  property,  declared  by  the  legislature,  is  abrogated  by 
the  mere  fact  that  the  reason  alleged  for  the  common-law  rule  ex* 
isting  before  the  statute  has  failed. 

Where  there  are  several  statutes  co-existing,  and  the  last  of  them 
is  repugnant  to  the  others,  it  impliedly  repeals  the  others ;  that  is, 
where  they  cannot  all  stand  and  be  enforced.  Ibrmers',  etc.,  his. 
Ok  r.  Harrahy  47  Ind.  236 ;  State  v.  Ftyrhwr,  70  id.  241.     But 


214  INDIANA, 

Currer  t.  Smith* 


repeab  by  implication  are  not  favored  in  law.  Crus$  v.  AxiM^  50 
Ind.  49 ;  LiMensiein  v.  State,  5  id.  162. 

There  is  no  such  repugnancy  between  the  statutes  now  under 
consideration. 

A  married  woman  inay  well  have  all  the  personal  rights  conferred 
by  the  act  of  ISdl^  as  to  her  separate  property,  without  any  inter- 
ference or  collision  with  the  statutes  as  to  entireties. 

When  husband  and  wife  take  by  entireties,  neither  of  them  holds 
any  of  the  property  separately ;  in  tliat  respect  they  are  equal,  al- 
though in  some  respects  he  has  personal  rights  of  property  which 
she  has  lost  by  her  marriage. 

Where  a  rule  of  property  has  existed  for  seventy  years  and  is  sua> 
tained  by  a  strong  and  uniform  line  of  judicial  decisions,  there  is 
but  little  room  for  the  court  to  exercise  its  judgment  on  the  rea- 
sons on  which  the  rule  was  founded.  Chafidler  v.  Ckefuy,  ^uprfi, 
414.  Such  a  rule  of  property  will  be  overruled  only  for  the  most 
cogent  reasons  and  upon  the  strongest  convictions  of  its  incorrect- 
ness.    Ram  Judg.  237. 

It  is  evident  that  the  legislature  of  1881  did  not  intend  to  repeal 
the  statutes  establishmg  tenancies  by  entireties.  They  simply  in- 
tended to  enlarge  in  some  particulars  the  separate  power  of  the 
wife,  which  already  existed  under  tlie  acts  of  1852  and  the  yean 
following.  In  Cliandler  v.  Cheneif^  supra,  this  oourt,  after  citing 
the  many  changes  as  to  woman's  rights  introduced  by  the  legisla- 
ture of  1852,  says:  ''  But  it  did  not  abolish  estates  by  entireties  as 
between  husband  and  wife,  but  provided  that  when  a  joint  deed 
was  made  to  husband  and  wife,  they  should  hold  by  entireties,  and 
not  as  tenants  in  common  or  as  joint  tenants.  The  legislature 
evidently  had  some  purpose  in  continuing  this  peculiar  estate. 
What  was  the  purpose?  In  ascertaining  the  legislative  intention 
wc  are  raquirod  to  take  into  consideration  the  entire  scope  of  I^ps- 
lation  during  that  session.  There  was  a  strong  and  determined 
purpose  manifested  to  guard  and  protect  the  rights  of  married 
women.  It  is  quite  obvious  to  us,  that  the  evident  and  manifest 
intention  of  the  legislature  in  providing  for  the  continuance  of  es- 
tates by  entireties,  as  between  husband  and  wife,  when  joint  ten- 
ancies between  persons  who  were  not  married  had  been  virtually 
abolished,  was  to  provide  a  mode  in  which  a  safe  and  suitable  pro- 
vision could  be  made  for  married  women.'*  Again,  after  mention- 
in?  some  of  the  difficulties  connected  with  deeds  of  trust  in  fiivor 
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of  married  women  and  with  deeds  made  directly  to  the  wif  e,  the 
eourt  says:  ''To  remedy  this  condition  of  things  the  legislature 
continued  this  estate.  It  is  true  that  it  had  existed  at  common 
law,  bat  was  not  very  clearly  defined  or  understood,  *  *  and  as 
the  virtual  abolition  of  this  tenancy  would  have  destroyed  estates 
by  entireties,  unless  expressly  saved  by  the  statute,  it  was  so  saved 
and  perpetuated.  *  *  *  An  estate  by  entireties  is  better  cal- 
culated to  produce  an  unity  of  feeling  and  interest  than  any 
other.'' 

As  we  have  seen,  the  same  provisions  as  to  entireties  which  were 
thus  ''  saved  and  perpetuated  "  in  the  revision  of  1852,  and  were 
not  impliedly  repealed  by  the  legislation  of  1852  upon  woman's 
rights,  were  again  repeated  in  the  revision  of  1881.  They  were 
not  repealed  by  the  legislation  of  1881  enlarging  woman's  rights  to 
her  separate  property,  and  are  not  repugnant  thereto.  Gases  are 
referred  to  by  the  appellants  by  which  in  New  York,  New  Hamp- 
shire, Illinois  and  Iowa,  it  has  been  held  that  the  recent  legislation 
of  those  States  upon  woman's  rights  has,  in  effect,  abolished  estates 
by  entireties.  The  statutes  of  those  States  are  not  the  same  as 
ours,  but,  if  they  were,  we  could  not,  under  our  legislative  and 
judicial  history  above  referred  to,  follow  those  decisions.  We  think 
the  statutes  of  this  State  authorizing  estates  by  entireties  have  not 
yet  been  repealed,  either  expressly  or  by  impb'cation.  On  the  con* 
traiy,  the  continued  existence  of  such  statutes  is  as  fuUy  recognized 
by  the  legislation  of  1881  as  it  was  by  the  legislation  of  1852.  There 
was  therefore  no  error  in  overruling  the  demurrer  to  the  com- 
plaint 

The  judgment  ought  to  be  affirmed. 

Feb  Gubiam.  It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  aflbmed,  at  the  costs  of  the 
•ppellaiits. 

Judgmmit  affirmed. 
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Smith  v.  Ferousok. 

(90  iDd.  »J 

Qiift. 

A.  deliveied  notes,  which  she  owned,  to  B.,  directing  him  to  om  them  and 
support  her  oat  of  the  proceeds,  and  on  her  death  to  paj  her  debts,  erect  a 
monument  to  her  and  give  the  balance  to  his  wife.  Eight  months  later  B. 
executed  to  A.  a  receipt  that  he  held  the  note  in  trost.  A.  reiterated  her 
instructions  the  daj  before  her  death,  about  two  years  later.    MM,  no  gift. 

ACTION  for  conversion  of  notes.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

J.  M.  La  Sue,  F.  B.  Everett,  W.  C.  Wilson  and  /.  ff.  Adams,  for 
appellant. 

£.  W.  Laugdon,  for  appellee. 

HowK,  J.  In  his  complaint  in  this  action,  the  appellant,  the* 
plaintiff  below,  alleged  in  substance,  that  as  the  administrator  of 
the  estate  of  Mahala  T,  Shaw,  deceased,  he  was  the  owner  and 
entitled  to  the  possession  of  eight  promissory  notes,  each  particularly 
described,  and  all  of  the  value  of  12,500 ;  and  that  the  appellee 
had  possession  of  said  notes  without  right,  and  unlawfully  detained 
the  same  from  the  appellant,  at  Tippecanoe  county ;  wherefore,  etc 
The  cause  was  put  at  issue  and  tried  by  the  court,  and  a  finding^ 
W2is  made  for  the  appellee,  the  defendant  below;  and  over  the 
appellant's  motion  for  a  new  trial,  and  his  exception  saved,  the 
court  rendered  judgment  on  its  finding. 

In  this  court  the  appellant  has  assigned  as  errors  the  following 
decisions  of  the  trial  court : 

1.  In  overruling  his  demurrer  to  the  third  paragraph  of  appellee's 
answer;  and, 

2.  In  overruling  his  motion  for  a  new  trial. 

In  the  third  paragraph  of  his  answer,  the  appellee  alleged  in 
substance,  that  Mahala  T.  Shaw,  the  appellant's  decedent,  on  and 

before  the day  of  July,  1875,  was  the  owner  and  holder  of 

eight  promissory  notes,  particularly  describing  them  ;  that  on  said 
last  named  day  the  said  Mahala  T.  Shaw  delivered  and  intrusted 
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all  of  said  notes  into  the  hands  and  possession  of  the  appellee ; 
that  contemporaneously  with  her  deliyery  of  said  notes  to  him,  the 
«aid  Mahala  declared  to  and  directed  the  appellee  to  take  the  said 
notes  and  do  the  hest  he  could  with  them,  and  furnish  her,  the  said 
Mahala,  witli  what  means  she  needed  to  live  on,  and  after  her  death 
pay  what  debts  he  knew  she  owed,  and  erect  a  monument  for  her 
like  the  one  that  had  been  ordered  for  ]ier  brother  Solomon,  and 
what  was  left  was  Glarinda  Y.  Ferguson's  who  was  then  and  since 
the  wife  of  the  appellee,  and  that  the  appellee  should  give  what  was 
left  to  her,  the  said  Glarinda. 

The  appellee  said  that  he  then  and  there  received  and  took  pos- 
session of  said  notes  from  said  Mahala,  under  tlie  said  declaration 
«nd  terms ;  that  afterward,  in  March,  1876,  the  appellee  exchanged 
one  of  the  notes  for  five  other  notes  particularly  described  ;  and 
that  in  January,  1877,  appellee  surrendered  Carres  note  for  190  to 
said  Carr  on  account  of  a  debt  due  him  from  said  Mahala. 

The  appellee  further  said  that  the  notes  described  in  the  com- 
plaint were  the  notes  described  in  his  answer ;  that  afterward,  on 
the  7th  day  of  October,  1877,  the  appellee  was  holding,  and  in  the 
pOBsession  of,  the  notes  described  in  the  complaint,  and  the  said 
Mahala  T.  Shaw  being  then  dangerously  sick  and  ailing,  and  in  the 
apprehension  of  her  death,  said  to  and  charged  the  appellee  to  do 
with  what  was  left  of  the  notes,  or  the  proceeds  thereof,  as  she  had 
told  him  when  she  delivered  the  notes  to  him  as  aforesaid,  on  the 

day  of  July,  1875,  as  thereinbefore  alleged,  and  the  appellee 

then  and  there  promised  the  said  Mahala  that  he  would  do  so ;  that 
afterward,  on  the  8th  day  of  October,  1877,  the  said  Mahala  died 
cxf  said  sickness.  The  appellee  charged,  that  by  reason  of  the 
premises,  he  was  entitled  to  said  notes  to  deal  with  them  as  best  he 
could,  to  pay  the  decedent's  lawful  debts,  and  after  building  the 
Bionument,  as  thereinbefore  described,  to  give  and  deliver  what 
might  be  left  of  such  notes,  or  their  proceeds,  to  the  said  Glarinda. 
The  appellee  said  that  the  note  first  described  in  the  complaint,  he 
did  not  have  or  hold  at  tho  commencement  of  this  action,  nor  at 
any  time  since ;  and  that  the  estate  of  said  Mahala  T.  Shaw, 
deceased,  was  solvent.  Wherefore  the  appellee  said  that  the  ap> 
peilant  was  not  entitled  to  said  notes,  and  he  prayed  judgment  for 
Ilia  costs  herein. 

We  are  of  opinion  that  the  facts  stated  in  this  paragraph  of 
answer  are  not  sufScient  to  constitute  a  cause  of  defense  to  the  ap- 
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pellant's  action.    It  is  admitted  in  the  paragraph  that  the  notes  in 

controTerBy  were,  on  the day  of  July,  1876,  the  notes  of 

Mahala  T.  Shaw,  at  the  time  she  deliyered  and  intrusted  them  to 
the  appellee ;  and  it  is  not  shown  by  any  averment  therein,  that 
she  ever  parted  with  her  title  to  any  of  the  notes  during  her  natural 
life.  She  made  him  her  agent,  with  directions  to  do  the  best  he 
could  for  her  with  the  notes,  and  to  furnish  her  with  what  means 
she  needed  to  live  on  during  her  life .  Her  declaration  and  direction 
to  the  appellee,  which  must  be  assumed  to  have  been  verbal  or  oral, 
because  they  were  not  alleged  to  have  been  in  writing,  went  further 
and  provided  that  after  her  death  he  was  to  pay  what  debts  he 
knew  she  owed,  and  erect  a  monument  for  her  like  the  one  that 
had  been  ordered  for  her  brother  Solomon,  and  what  was  left  was 
ClarindaV.  Ferguson's,  the  wife  of  the  appellee,  and  that  he  should 
give  what  was  left  to  his  wife,  the  said  Clarinda.  This  is  the  sub- 
stance of  what  transpired  between  the  appellee  and  Mahala  T.  Shaw, 
her  declaration  and  direction,  in  relation  to  the  notes  in  controversy, 

on  the day  of  July,  1875.   It  is  not  shown  thereby,  as  it  Beems 

to  us,  that  on  that  day  there  was  any  gift,  by  or  on  the  part  of 
Mahala  T.  Shaw,  during  her  life,  of  the  notes  or  any  part  thereof 
to  the  appellee,  or  his  wife,  or  to  any  one  else.  There  was  no  gift 
inter  vivos  of  any  of  the  notes  or  of  any  part  of  the  proceeds 
thereof.  The  declaration  and  directions  of  Mahala  T.  Shaw  to  the 
appellee  in  July,  1875,  as  stated  in  the  answer,  did  not  constitute 
or  show  a  gift  in  prasenit,  or  during  her  life,  of  the  notes  in  con- 
troversy ;  but  they  were  testamentary  in  their  terms,  and  without 
the  form  or  solemnity  of  a  will,  attempted  to  make  a  gift  of  what- 
ever might  bo  left,  after  certain  things  had  been  done,  to  take  efFect 
as  a  gift  only  after  her  death. 

In  Smith  V.  Dorseyy  38  Ind.  451 ;  8.  c,  10  Am.  Rep.  118,  this 
€Ourt  said  :  ''To  constitute  a  valid  gift  inter  vivos  it  is  essential 
that  the  article  given  should  be  delivered  absolutely  and  uncondi- 
tionally. The  gift  must  take  effect  at  once  and  completely,  and 
when  it  is  made  perfect  and  complete  by  delivery  and  acceptance, 
it  then  becomes  iiTevocable  by  the  donor.  Oifts  inier  vivos  have  no 
reference  to  the  future,  but  go  into  immediate  and  absolute  effect. 
A  court  of  equity  will  not  interfere  and  give  effect  to  a  gift  that  is 
inchoate  and  incomplete.''  In  Sessions  v.  Mosehy,  4  Gush.  87,  the 
Supreme  Court  of  Massachusetts  held  that  a  gift  inter  vivos  must 
be  delivered  in  the  life-time  of  the  donor,  because  if  delivered  to  a 
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third  person,  with  instructions  to  deliver  to  the  donee,  the  authority 
to  deliver  may  be  revoked,  and  until  delivery  the  donor  retains 
dominion.  1  Pars.  Cont  234 ;  2  Kent  Com.  438 ;  Bouv.  Law  Diet, 
tit  Gifts  ifU&r  vivos;  Bedell  v.  Carll,  33  N.  Y.  681;  Irish  v. 
Nutting,  47  Barb.  370 ;  DexJieini^r  v.  Oautier,  34  How.  Pr.  472. 

It  follows  from  what  we  have  said,  that  the  averments  of  appellee's 
answer  in  reference  to  what  was  said  and  done  by  and  between  him 
and  MahalaT.  Shaw  on  the day  of  July,  1875,  of  and  con- 
cerning the  notes  in  controversy,  utterly  fail  to  show  a  valid  gift 
inter  vivos  of  the  notes,  or  of  any  of  them,  or  of  any  part  of  the 
proceeds  thereof,  to  the  appellee's  wife  or  to  any  other  person.  They 
fail  to  show  that  she  parted  or  intended  to  part  during  her  life  with 
her  title  to  or  ownership  of  any  such  notes.  If  the  title  to  the  notes 
remained  in  her,  if  she  continued  to  be  the  owner  thereof,  and  if 
she  might  have  asserted  and  maintained  against  the  appellee  or  the 
appellee's  wife,  her  right  to  the  possession  thereof  during  her 
natural  life,  it  must  be  that  upon  her  death  her  title  to  and  owner- 
ship of  the  notes,  and  her  right  to  the  possession  thereof,  passed  to 
and  vested  in  the  appellant,  as  the  administrator  of  her  estate. 
We  have  hitherto  considered  only  the  averments  of  the  answer  in 
regard  to  what  transpired  between  the  appellee  and  Mahala  T.  8haw, 
oonceming  the  notes  in  controversy  in  July,  1875.  At  that  time^ 
it  must  be  assumed,  as  nothing  was  alleged  to  the  contrary,  Mahala 
T.  Shaw  was  in  good  health,  and  we  have  reached  the  conclusion 
that  the  allegations  of  the  answer  did  not  show  that  she  then 
made  a  valid  gift  inter  vivos  of  the  notes  to  appellee's  wife  or  to 
any  one  else. 

The  question  remaining  for  consideration  is  this  :  Do  the  aver- 
ments of  the  answer  show  a  valid  gift  causa  mortis  of  the  notes  in 
oontroveny  ?  A  gift  causa  mortis  is  thus  defined :  A  donatio 
causa  mortis  is  a  gift  of  a  chattel  made  by  a  person  in  his  last  ill- 
ness, or  inpericulo  mortis,  subject  to  the  implied  conditions  that 
if  the  donor  recovers,  or  if  the  donee  die  first,  the  gift  shall  be  void. 
2  Schoul.  Pen.  Prop.  122,  note  1.  In  3  Redf.  Wills,  326,  it  is 
said,  inter  alia,  that  there  must  be  an  actual  delivery  of  the  chattel 
to  the  donee,  so  as  to  transfer  the  possession  to  him,  in  order  to 
constitate  a  good  gift  mortis  causa.  In  the  third  paragraph  of 
appellee's  answer  in  the  case  in  hand,  it  was  not  alleged  that  on 
October  7,  1876,  there  was  any  actual  delivery  of  the  notes  to  the 
dcfoee,  or  any  transfer  of  the  possession  thereof.     In  the  close  of 


230  INDIANA, 


Smith  T.  Ferguson. 


his  answer,  the  appellee  alleged  that  on  the  7th  day  of  October, 
1877,  tlie  said  Mahala  T.  Shaw  being  then  dangeroxiBly  sick,  and 
in  the  apprehension  of  her  death,  charged  the  appellee  to  do  with 
what  was  left  of  the  notes,  or  the  proceeds  thereof,  as  she  had  told 
him  when  she  delivered  the  notes  to  him  in  Jnlj,  1875,  which 
notes  he  was  still  holding  and  in  the  possession  of,  and  the  appellee 
then  and  there  promised  the  said  Mahala  that  he  would  do  so.  We 
do  not  think  that  these  allegations  were  sufficient  to  show  a  gift 
then  made,  causa  tnariisy  of  what  was  left  of  the  notes  or  of  the 
proceeds  thereof.  They  show  rather,  as  it  seems  tons,  an  unwritten 
will,  whereby  she  attempted  to  dispose  of  whateyer  might  be  left 
after  her  death  of  the  notes  or  the  proceeds  thereof. 

The  charge  of  Mahala  T.  Shaw  to  the  appellee  on  October  7, 1877, 
in  her  last  illness  and  in  apprehension  of  her  death,  did  not  con- 
stitute a  gift,  either  inter  trivos  or  causa  mortis,  of  the  notes  or  of 
what  might  be  left  of  the  proceeds  thereof,  to  the  appellee's  wife. 
It  was  simply  an  injunction  or  direction,  that  after  her  death,  the 
appellee,  as  her  agent  and  the  custodian  of  her  notes,  should  cany 
out  her  wishes  in  relation  thereto  and  dispose  of  the  same,  as  she 
had  directed  in  July,  1875  ;  that  is,  he  should  pay  whatever  debts 
he  knew  she  owed,  and  erect  a  monument  for  her  like  the  one  or- 
dered for  her  brother  Solomon,  and  then  he  should  give  whatever 
might  be  left  of  the  notes,  or  of  their  proceeds,  to  his  wife,  Clarinda 
V.  Ferguson.  In  2  Schouler  on  Personal  Property,  page  82,  it  is 
said  :  "  An  agency  is  revoked  by  the  principal's  death  ;  therefore 
the  agent  of  one  who  intends  a  gift  inter  vivos  must  have  per- 
formed what  was  incumbent  upon  him  to  make  the  transfer  com- 
plete during  the  donor's  life-time ;  otherwise  the  gift  fails,  as 
though  the  donor  himself  had  failed  to  make  a  reasonable  delivery. 
Nor  can  a  gift  inter  vivos  be  sustained  which  contemplates  a  post- 
ponement of  delivery  by  the  agent  or  trustee  until  the  donor's 
decease;  for  a  gift  of  personalty  made  after  this  fashion  must 
stand,  if  at  all,  as  a  gift  causa  mortis,  or  else  on  the  footing  of  a 
testamentary  disposition,  with  all  the  formal  ties  of  a  will."  Ses^ 
sions  V.  Moseley,  supra  ;  Allen  v.  Polereczhy,  31  Me.  838  ;  Phipps 
V.  Hope,  16  Ohio  St.  586. 

Construing  together  all  the  allegations  of  the  third  paragraph  of 
appellee's  answer,  we  are  of  opinion  they  wholly  fail  to  show  that 
Mahala  T.  Shaw  parted,  or  intended  to  part,  during  her  life-time, 
by  gift  inter  vivos  or  causa  mortis,  with  her  title  to  or  right  to  the 
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possesfiion  of  the  notes  iu  controversy  or  the  proceeds  thereof. 
Notwithstanding  all  that  was  said  or  done  by  or  between  her  and 
the  appellee,  of  and  concerning  such  notes  or  their  proceeds,  they 
remained  her  property  and  estate,  we  think,  until  and  at  the  mo* 
ment  of  her  death,  and  as  such  the  title  thereto  and  the  right  to 
the  possession  thereof  passed  to  the  appellant  as  the  administrator 
of  her  estate,  to  be  administered  according  to  law.  The  alleged 
solyency  of  her  estate  furnishes  no  reason  whatever  for  the  appellee's 
detention  of  the  notes  as  against  her  administrator.  It  seems  to  us 
therefore  that  the  court  erred  in  overruling  the  demunrer  to  the 
third  paragraph  of  the  appellee's  answer. 

This  conclusion  renders  it  unnecessary  for  us  to  consider  or  decide 
any  of  the  questions  arising  under  the  alleged  error  of  the  court  in 
overruling  the  appellant's  motion  for  a  new  trial.  We  may  properly 
remark  however  that  the  evidence  in  tlie  record  does  not,  in  our 
opinion,  sustain  the  averments  and  theory  of  the  third  paragraph 
of  appellee's  answer.  The  appellant  gave  in  evidence  a  written 
receipt,  executed  by  the  appellee  to  Mahala  T.  Shaw,  in  substance, 
as  follows : 

*•  Battle  Grouni),  Ind.,  March  22,  1876. 

**  fieceived  of  Mahala  T.  Shaw  the  following  notes,  to  be  held 
in  trust  for  her  : "  (Here  follows  a  description  of  the  notes  in 
controTersy  in  this  action.) 

(Signed)  «  W.  R  Pbkouson." 

It  will  be  observed  that  this  receipt,  from  its  date,  was  executed 
by  appellee  to  Mahala  T.  Shaw,  about  eight  months  after  her  dec- 
laration and  direction  to  him,  in  July,  1875,  upon  which  the  appellee 
founded  the  third  paragraph  of  his  answer.  If,  by  this  receipt, 
the  appellee  became  the  trustee  of  Mahala  T.  Shaw,  and  so  held 
the  notes,  by  the  terms  of  the  receipt  he  held  them  ''  in  trust  for 
her,"  as  the  sole  cestui  que  trusty  from  and  after  the  date  thereof, 
and  any  prior  parol  trust,  in  relation  to  the  notes,  was  thereby 
abrogated.  It  was  shown  by  the  evidence  that  this  receipt  was  in 
the  pocket-book  of  Mahala  T.  Shaw,  which  pocket-book  was  found 
under  her  pillow  immediately  after  her  death.  It  may  be  assumed 
therefore  as  it  seems  to  us,  that  the  notes  were  held  by  the  appellee 
under  such  receipt,  at  the  time  of  the  death  of  Mahala  T.  Shaw, 
and  the  consequent  determination  of  the  trust  thereby  created. 
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This  being  so,  the  appellant  as  her  administrator  was  entitled  to 
the  notes  and  the  ]x)88ession  thereof^  as  against  the  appellee. 

The  judgment  is  reversed  with  costs^  and  the  cause  is  remanded 
with  instructions  to  sustain  the  demurrer  to  the  third  paragraph 
of  appellee's  answer,  and  for  further  proceedings  not  inconsistent 
with  ^his  opinion. 

Petition  for  a  rehearing  overruled. 


GOMMEBOIAL  NaTIOKAL  BaXTK  V.  GiLLBTTB. 

<90Ind.a8B.) 
8cde  —  goods  in  bulk — depa^ratitm. 

On  tale  of  part  of  a  quantity  of  goods  of  the  same  kind,  no  title  pnaooo  with- 

oat  separation  or  particular  designation.* 

ACTION  to  recover  personal  property.     The  opinion  states  the 
])oints.    The  plaintiff  had  judgment  below. 

J.  3f.  Vanfleet,  for  appellant. 

J,  If.  Baker  and  «/.  A.  S.  Mitcliett,  for  appellee. 

Elliott,  J.  The  Elkhart  Car  Company,  by  a  written  contract, 
sold  to  the  appellant  510  car  wheels,  constituting  a  part  of  1,100 
wheels  ;  at  the  time  of  the  sale  the  wheels  were  in  one  common 
mass,  and  there  was  no  separation  nor  any  designation  of  the  wheels 
sold  to  the  appellant ;  after  the  execution  of  the  contract  the  en- 
tire lot  of  wheels  were  seized  upon  executions  issued  at  the  suit  of 
appellee,  and  this  action  was  brought  for  the  possession  of  those 
sold. 

The  contention  of  appellee  is  that  appellant  acquired  no  title, 
because  the  articles  sold  were  not  designated  or  separated  from  the 
common  lot  of  which  they  formed  a  pai*t,  and  this  contention  pre- 
vailed in  the  court  below. 

Thei*e  is  much  strife  in  the  American  cases  upon  this  question, 
but  none  in  the  English.     The  weight  of  the  former  is,  perhaps, 

*  To  same  effect,  Hubler  y .  QasUm  (9  Orag.  08),  42  Am.  Bep.  7M.  ^ 
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iritli  the  theory  of  appellant,  bat  the  text-writers  are,  so  far  as  we 
have  examined,  all  with  the  English  decisions.  Our  own  cases  ai*e 
in  harmony  with  the  long  established  rule  of  the  common  law.  In 
the  case  of  Bricker  y.  Htyhes,  4  Ind.  146,  the  English  rule  was 
approyed  and  enforced.  In  Murphy  y.  StcUe,  1  id.  366,  the  court 
said  :  ''To  render  a  sale  of  goods  yalid,  the  specific,  indiyidual 
goods  mnst  be  agreed  on  by  the  parties.  It  is  not  enough  *  *■ 
that  they  are  to  be  taken  from  some  specified  larger  stock,  because 
there  still  remains  something  to  be  done  to  designate  the  portion 
sold,  which  portion,  before  the  sale  can  be  completed,  must  be 
separated  from  the  mass.''  This  doctrine  found  appi*oyal  in  Scott 
y.  King,  12  Ind.  203,  and  there  are  other  cases  recognizing  it  as 
the  correct  one,  among  them  Moffatt  y.  Oreen,  9  id.  198;  Indian- 
apoliSy  eic,  Ry,  Co.  y.  Maguire,  62  id.  140  ;  Bertehon  y.  Bower,  81 
id.  512 ;  LesUr  y.  Bast,  49  id.  588,  vide  opinion,  p.  594.  The 
rule  which  our  court  has  adopted  is  upheld  by  the  American  cases 
of  Hutchinson  y.  Hunter,  7  Penn.  St.  140 ;  Haldeman  v.  Duncan, 
61  id.  66  ;  Futter  y.  Bean,  34  N.  H.  290  ;  Ockington  y.  Richey,  41 
id.  275 ;  Morrison  y.  Woodley,  84  111.  192 ;  Woods  v.  McOee,  7 
Ohio,  467;  McLaughlin  v.  Piaiti,  27  Cal.  463;  Courtright  y. 
Leonard,  11  Iowa,  32  ;  Ropes  y.  Lane,  9  Allen,  502  ;  Ferguson  y. 
Northern  Bank,  14  Bush,  555 ;  s.  c,  29  Am.  Hep.  418.  In 
Michigan,  the  rule  seems  not  to  be  definitely  settled,  but  in  a  late 
case  it  was  said  :  ''  To  the  elaborate  argument  made  for  the  de- 
fense to  show  that  there  can  be  neither  a  sale  nor  a  pledge  of  prop- 
erty without  in  some  manner  specially  distinguishing  it,  we  fully 
assent,  and  we  haye  no  purpose  to  qualify  or  weaken  the  authority 
of  Anderson  y.  Brennenian,  44  Mich.  198."  MercMnt^,  etc.  Bank 
y.  Hibbard,  48  id.  118 ;  8.  c,  42  Am.  Rep.  465. 

The  ciyil-law  rule  is  the  same  as  that  of  the  common  law,  and 
our  great  lawyers  haye  giyen  it  unhesitating  appi-oval.  2  Kent 
Com.  639 ;  Story  Sales,  §  296. 

The  American  cases  which  haye  departed  from  the  long  settled  rule 
are  built  on  the  cases  of  Kimberly  v.  Patchin,  19  N.  Y.  330;  Pleasants 
T.  Pendleton,  6  Rand.  473;  18  Am.  Dec.  726,  and  these  cases  proceed 
upon  the  theory  that  commercial  interests  demand  a  modification  of 
the  nile.  In  our  judgment,  commercial  interests  are  best  promoted 
by  a  rigid  adherence  to  the  rule  which  the  sages  of  the  law  haye  so 
long  and  so  strongly  approved.  The  rule  secures  real  transactions 
sod  actual  sales,  and  thus  checks  the  wild  spirit  of  speculation.   It 
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prerents^  in  no  small  measure^  the  making  of  mere  wagering  con- 
tracts ;  it  puts  business  on  a  stable  basis,  and  makes  it  essential 
that  there  should  be  real,  and  not  sham>  transfers  of  property ;  it 
makes  titles  secure,  protects  creditors  and  purchasers  and  repressea 
fraud.  If  it  were  granted  that  the  rule  does  somewhat  interfere 
with  the  freedom  of  business  transfers,  still  the  good  it  producea 
fsi  outweighs  this  inconvenience.  But  we  do  not  believe  it  does 
interfere  with  actual  business  transfers,  for  common  experience 
informs  us  that  real  sales  are  seldom,  if  ever,  made  without  a 
specific  designation  of  the  thing  bought.  The  rule  may  interfere 
with  dealers  in  '^  margins,''  makers  of  ''  comers,"  and  framers  of 
^'  options,"  and  to  affirm  that  it  does  do  this  is  to  give  it  no  faint 
praise.  In  principle  the  rule  is  sound,  and  in  practical  operation 
salutary. 

The  efforts  made  by  the  courts  that  have  departed  from  it  to 
make  exceptions,  to  manufacture  distinctions  and  point  out  differ- 
ences in  order  to  escape  disastrous  consequences,  affords  strong  evi- 
dence of  the  wisdom  of  the  rule.  The  line  of  decisions  in  some  of 
the  States,  where  a  departure  has  been  taken,  is  a  devious  and  tor< 
tuous  one,  and  this  is  to  be  expected  when  once  sound  principle  ia 
turned  from  and  new  rules  sought  and  adopted  which  have  no  sap* 
port  in  fundamental  principles. 

We  have  no  disposition  to  depart  from  the  rule  which  has  so  long 
prevailed  in  this  State  and  elsewhere. 

Judgment  affirmed* 

Petition  for  a  rehearing  overruled. 


LiTTLB  V.  Statb. 

(90  Ind.  8880 
Contempt — r^Mfri  that  a  furor  can  hohribed. 

To  report,  for  gain,  thAt  a  Juror  can  be  bribed  Is  a  eontempt  of  oonrt,  Uida^ 

pendent  of  statute,  punishable  bj  indictment.* 

CRIMINAL  conviction  of  contempt    The  opinion  states  tha 
case. 

*Oompftre  In  re  Oldham  (BO  N.  0.  S8)f  46  Am.  Bep.  878. 
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J.  27.  Sban,  for  ap|)el]ant. 

F,  7!  ffbrd^  attorney-general,  W.  T.  BrowUf  proBocutihg  attor- 
ney^ and  C.  F.  Rdtdins,  for  State. 

EUiRrrr,  J.  Rudolph  E.  Jeter  was  in  attendance  at  the  trial  of 
Ui  soflt  upon  a  charge  of  marder,  and  while  visiting  his  0on  at  the 
jail  d«ring  a  recess  of  the  eoart.  Little  approached  him,  inquired 
if  he  was  the  father  of  the  young  man  on  trial,  and,  receiving  an 
affinnative  answer,  said  :  "  I  am  a  friend  of  yonn  and  wonld  like 
to  do  you  all  tho  good  I  can,  and  think  I  can  be  of  some  assistance 
to  yon*  I  am  well  acqnainted  with  the  prosecnting  attorney ;  I 
need  to  work  with  him  at  the  rolling-mill,  and  I  think  I  can  influ- 
ence him.''  He  also  inquired  of  Jeter  if  he  knew  that  money  could 
be  used  on  the  jury,  to  which  Jeter  responded  that  he  did  not,  and 
would  not  use  money  if  he  oould>  whereupon  Little  left  him,  saying 
he  would  sec  him  again.  A  few  days  after  this  conversation  took 
place,  Little  met  Jeter  and  said  to  him  :  "  There  are  two  or  three 
of  those  jurymen  who  live  here,  and  I  know  I  can  have  a  great  deal 
of  influence  over  them,  and  if  yea  will  furnish  (200  I  can  assure 
you  of  the  acquittal  of  your  son.''  Jeter  again  refused  to  attempt 
to  corrupt  the  jury,  and  Little  then  said  :  "  If  you  cimnot  get 
MOO,  cannot  yon  get  $100 ;  I  can  do  a  great  deal  of  good  with 
$100."  For  a  second  time,  Jeter  met  him  with  a  refusal.  A  third 
time  the  proposition  was  renewed  and  a  third  time  rejected.  In 
the  testimony  given  by  the  appellant,  he  admitted  that  he  had  en- 
deavored to  secure  money  from  Jeter ;  denied  that  he  had  attempted 
or  expected  to  corrupt  any  juror  or  officer ;  asserted  that  his  pur- 
pose was  not  to  secure  money  to  corrupt  the  jury,  but  that  he  in- 
tended to  swindle  Jeter  out  of  his  money  by  false  pretenses  of 
ability  to  corruptly  influence  the  jurors.  Appellant  was  adjudged 
guitty  of  contempt^  and  from  th»t  judgment  prosecutes  this  ap- 
peaL 

Courts  of  justice  possess  powers  which  were  not  given  by  legisla- 
tion, and  which  no  legicdation  can  take  from  them.  Judicial 
power  exists  only  in  the  courts ;  it  cannot  live  elsewhere.  Uiukr^ 
wood  V.  McDuffoe,  15  Mich.  361 ;  Chandlor  v.  Ifash,  5  id.  409 ; 
SdUntlis  V.  McPh$$Uri,  79  Ind.  373.  There  are  inherent  powers 
resident  in  all  courts  of  superior  jurisdiction.  These  powers  spring, 
not  from  legislation,  but  from  the  nature  and  constitution  of  the 
tribonale  themselves.  UmUod  8kUe$  v.  Hudsony  7  Oranch,  82; 
Vol.  XLVI  —29 
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8ander$  y.  JXate,  85  Ind.  318 ;  s.  c,  44  Am.  Bep.  29 ;  GanafUMffh 
T.  3nUh,  84  IncL  880  ;  Jiealis  v.  Dicks,  72  id.  874  The  judiciaiy 
is  a  co-ordinate  department  of  the  goTemment,  and  is  not  a  mere 
subordinate  branch,  dependent  for  existence  and  power  upon  the 
legislative  will.  Purely  judicial  powers,  inherent  in  courts  aa 
of  the  essence  of  their  existence,  are  not  the  creatures  of 
legislation,  and  these  powers  are  inalienable  and  indestructi- 
ble. 

Among  the  inherent  powers  of  a  court  of  superior  jurisdiction  ia 
that  of  maintaining  its  dignity,  securing  obedience  to  its  process 
and  rules,  protecting  its  officers  and  jurors  from  indignity  and 
wrong,  rebuking  interference  with  the  conduct  of  business,  and 
punishing  unseemly  behavior.  This  power  is  essential  to  the  exist- 
ence of  the  court.  Without  the  power  to  punish  for  contempt,  no 
others  could,  as  decided  in  United  States  v.  Hudeotiy  supra,  be 
effectively  exercised.  There  is  no  doubt  that  the  power  to  punish 
for  contempt  is  an  inherent  one,  for  independent  of  legislation,  it 
exists,  and  has  always  existed,  in  the  courts  of  England  and 
America.  It  is,  in  truth,  impossible  to  conceive  a  superior  court  as 
existing  without  such  a  power. 

The  legislature  may  regulate  the  exercise  of  this  power  — may 
prescribe  rules  of  practice  and  procedure,  but  it  can  neither  take 
it  away  nor  materially  impair  it  In  the  case  of  Neel  v.  State^  9 
Ark.  259,  the  court  said:  ** The  right  to  punish  for  contempts  in  a 
summary  manner,  has  been  long  admitted  as  inherent  in  all  courts 
of  justice  and  in  legislative  assemblies,  founded  upon  great  princi- 
ples, which  are  co-eval,  and  must  be  co-existent,  with  the  adminis- 
tration of  justice  in  every  country  —  the  power  of  self  protection. 
*  *  *  *  It  is  a  branch  of  the  common  law  brought  from  the 
mother  country  and  sanctioned  by  our  Constitution."  In  another 
opinion  by  the  same  court  it  is  said  :  ''  The  legislature  may  regu- 
late the  exercise  of,  but  cannot  abridge  the  express  or  necessarily 
implied  powers,  granted  to  this  court  by  the  Constitution.  If  it 
could,  it  might  encroach  upon  both  the  judicial  and  executive  de- 
partments, and  draw  to  itself  all  the  powers  of  government ;  and 
thereby  destroy  that  admirable  system  of  checks  and  balances  to  be 
found  in  the  organic  framework  of  both  the  Federal  and  State  in- 
stitutions, and  a  favorite  theory  in  the  governments  of  the  Ameri- 
can people."  State  v.  Morrilly  16  Ark.  384.  In  that  case  the 
whole  subject  is  well  discussed,  and  it  was  held  that  the  legislature 
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oould  not  restriot  the  power  to  punish  for  contempt  to  acts  defined 
and  enumerated  in  a  statute.  The  Supreme  Oourt  of  Illinois,  in 
People  T.  Wiieeny  64  111.  195,  declare  a  like  doctrine,  the  court  say- 
ing :  ''This  court  held,  in  an  early  case,  that  the  power  to  punish 
for  contempts  was  an  incident  to  all  courts  of  justice,  independent 
of  statutory  proYisions.  Clarh  t.  People,  Breese,  840.  Courts  in 
other  States  have  also  announced  the  doctrine  that  this  power  is 
inherent  in  all  courts  of  justice  —  necessary  fur  self-protection,  and 
an  essential  auxiliary  to  the  pure  administration  of  the  law.''  In 
our  own  reports,  we  have  cases  emphatically  asserting  the  doctrine 
that  the  power  to  punish  for  contempt  is  inherent  in  courts  of  jus- 
tice, and  exists  without  and  independent  of  legislative  enactment. 
Ec  parte  Smith,  28  Ind.  47 ;  Brown  v.  Brown,  4  id.  627.  There 
are  many  cases  sustaining  this  doctrine,  luid  we  cite  a  few  of  the 
many :  State  v.  Maithewe,  87  N.  H.  450 ;  Com.  v.  Dandridge,  2 
Vir.  Cases,  408 ;  JSx  parte  Bigge,  64  N.  C.  202. 

As  the  oourt  possessed  the  inherent  power  to  punish  contempts 
independently  of  legislation,  it  is  not  material  that  acts  such  as 
tiiat  committed  by  the  appellant  are  not  defined  in  our  statute 
concerning  contempts  of  court  The  fact  that  the  act  is  not  cm- 
braced  In  any  of  the  statutory  definitions  of  a  contempt  docs  not 
deprive  the  court  of  the  power  to  treat  and  punish  it  as  a  contempt, 
if  it  be  really  such.  Where  the  act  constitutes  a  contempt,  then 
the  courts  may  so  adjudge  it,  although  it  is  not  within  the  statu- 
tory provisions  upon  the  subject.  It  is  not  the  legislative  declara- 
tion that  constitutes  an  act  a  contempt ;  it  may  be  such  although 
there  is  no  statute  so  declaring.  It  is,  indeed,  not  for  the  legisla- 
ture to  declare  what  the  courts  shall  or  shall  not  consider  to  be  a 
contempt ;  that  powei:  rests  with  the  judiciaiy ;  for  to  hold  differ- 
ently would  result  in  placing  the  whole  subject  within  the  absolute 
control  of  the  legislative  department,  and  would  thus  withdraw  from 
the  courts  one  of  the  primary  and  essential  elements  of  their  con- 
stitution and  existence. 

One  who  does  a  wrongful  act  for  the  purpose  of  bringing  un- 
merited disgrace  upon  the  ofi&cers  of  the  court,  or  the  members  of 
the  jury,  is  guilty  of  a  contempt.  One  who,  for  the  purpose  of 
securing  money  for  himself,  falsely  pretends  to  another  interested 
in  the  result  of  a  cause,  that  he  can  corruptly  influence  with  money 
the  jurors  trying  the  cause  to  i*etum  such  a  verdict  as  he  desires,  is 
guilty  of  a  contempt.     Such  an  act  tends  to  disgrace  and  degrade 
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th«  jniy  in  the  mind  of  the  person  to  whom  the  corropt  proporitioB 
is  snbmitted.  No  man  has  a  rig^t  to  tabely  insinuate  that  he  can, 
bj  cerrapt  means,  inlhieiiee  jurors  in  the  performance  of  their  duty. 
It  wouM  be  a  reproach  to  the  law^  if  shameleBs  men  were  permit- 
ted to  sfander  honest  oflScers  and  jurors  hj  Tile  insinuations ;  but 
the  hw  18  not  subject  to  this  reproach,  for  it  lodges  in  the  courts 
ample  aut^ritj  to  punish  such  men,  and  to  fully  protect  jurors 
and  oiBcers  fimn  such  calumniators.  It  is  the  purpose  of  the  law 
to  secure  a  pure  and  unobstructed  administration  of  justice,  to  pre- 
serve the  jaren  from  temptation  and  eyil,  and  to  banish  from  the 
court-rooms  aO  who  am  base  enough  to  suggest  tbe  bribery  of  oflft> 
cers  or  juron.  It  is  also  the  purpose  of  the  law  that  honest  officers 
and  jurors  sfaalt  not  be  degraded  or  disgraced  by  unprincipled 
shmdererc^  irho,  for  seMah  purposes,  make  Mse  charges  against 
them.  It  is  likewise  the  intention  of  the  law  that  courts  shall  have 
the  means  of  commanding  merited  respect  not  only  for  themseWes 
but  also  for  all  who  are  engaged  in  the  administration  of  the  law  as 
officers  or  jurors  of  tte  court. 

It  is  not  e^ery  fight  remark  made  of  a  juror  or  an  officer,  criti- 
cising bis  condtict  or  questi(ming  his  motiyes,  that  will  constitute 
a  contempt  within  the  meaning  of  the  law  ;  but  where,  for  the 
purpose  fk  securing  money,  a  charge  is  made  against  a  juror  in  a 
pending-  trial  that  he  can  be  corruptly  influenced  with  money, 
there  is  a  contempt,  and  one  deserving  prompt  punishment  This 
was  in  effect  the  statement  made  by  the  appellant ;  it  was  not,  as 
counsel  ingeniously  argue,  like  a  light  remark  hastily  dropped,  or 
one  made  in  angry  criticism,  but  it  was  an  insinuation  deliberately 
made  for  a  corrupt  purpose,  and  one  which  tended  to  disgrace  and 
degrade  jurors  then  engaged  in  the  dischai^  of  their  duties  in  a 
cause  of  great  importance.  The  deliberate  purpose  in  making  the 
statement  was  to  create  in  the  mind  of  the  hearer  a  belief  that  the 
jurors  were  dishonest  and  could  be  bribed,  and  this  is  very  differ- 
ent from  cases  put  by  counsel  of  merely  disparaging  renmrks 
made  by  persons  of  courts,  officois  and  jurors.  In  the  one 
case,  there  is  the  deliberate  and  corrupt  purpose  to  creale 
a  belief  of  the  dishonesty  of  the  jury ;  in  the  other^  these  elo- 
ments  are  absent. 

Judg}nefd  qfirmsd. 
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NioHOLSOK  y.  Combs. 

(90lDd.SlS.) 

Where  the  payee  proenree  an  additional  signatore  to  a  note  after  dellTaiy^ 
withoat  the  knowledge  of  the  original  maker,  the  note  ie  avoided  as  to  the 
latter* 

ACTION  on  a  promiBBOTj  note.    The  opinion  states  the  fiicts* 
The  defendant  had  judgment  below. 

«r.  H.  Stoisenburg,  for  appellant. 

Jf.  CI  Hester,  for  appellees 

Elliott,  J.  To  the  complaint  of  appellant^  charging  that  the 
appellees  William  C.  Combs,  Bichard  F.  Nugent  and  David  SL 
Koons  executed  to  him  the  promissorj  note  sued  on,  the  appellees 
Combs  and  Nugent  answered  separately.  The  answer  of  the  former 
is,  omitting  formal  parts,  as  foUows  :  ''That  after  he  and  his  co- 
defendant  Bichard  F.  Nugent  had  executed  and  delivered  the  note 
sued  on  herein,  and  without  the  knowledge  or  consent  of  this 
defendant,  the  plaintiff  procured  David  S.  Koons  to  subscribe  the 
said  note  as  one  of  the  makers  thei'eof/' 

It  is  urged  that  the  answer  is  bad,  for  the  reason  that  it  does  not 
aver  that  the  name  of  Koons  was  added  after  the  note  was  com- 
pleted. This  position  is  not  tenable.  The  word  executed  implies 
both  a  signing  and  a  delivery,  and  a  signed  note  duly  delivered  is  a 
complete  contract.  In  a  legal  sense  the  word  ''exeoite"  includes 
delivery  and  implies  a  complete  contract.  Oraham  v.  Graham,  55 
Ind.  23,  vide  p.  28;  Praiher  v.  Zulauf,  38  id.  155. 

It  is  settled  law  in  this  State  that  the  material  alteration  of  a 
promissory  note,  made  at  the  instance  of  the  payee,  and  without 
the  knowledge  of  the  maker,  releases  the  latter  from  all  liability  on 
the  note.  Berl  v.  Oehler,  80  Ind.  83  ;  Botvman  t.  Miidhett,  79  id. 
84 ;  Monroe  v.  Paddock,  75  id.  422.  It  is  also  firmly  settled  that 
the  addition  of  the  name  of  a  party  as  maker  is  a  material  altera- 

•See  W0rd  ▼.  HaekeU  (90  Mbm.  IfiO),  44  Am.  Rep.  187.  and  note,  191. 
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tion  of  the  instrument.  Harper  y.  StaUy  7  Blaokf.  61 ;  Hmwry  y. 
CoatSy  17  Ind.  161 ;  Botaen  y.  BriggSy  20  id.  189 ;  Bigelow  Billi 
and  Notes,  579. 

The  answer  was  unqaestionably  good. 

The  answer  of  Nugent  is  the  same  as  that  of  Combs,  with  the 
exception  of  a  change  in  names,  and  the  questions  arising  upon  it 
ni-o  therefore  disposed  of  by  what  has  been  said  in  considering  the 
hitter's  answer. 

There  was  testimony  showing  that  the  note  sued  on  was  signed 
and  deliyered  by  the  appellees,  that  it  was  accepted  by  the  appellant, 
and  that  after  this  had  taken  place,  the  latter,  without  the  knowledge 
of  the  former,  procured  Eoons  to  sign  as  a  maker ;  it  cannot  there- 
fore be  said  that  the  finding  of  the  trial  court  is  not  sustained  by 
the  evidence. 

After  the  signing  and  deliyery  of  the  note,  the  appellees  could 
not  recall  it  nor  the  appellant  change  it.  From  that  time  it  became 
a  complete  and  perfect  contract.  The  silence  of  the  makers  yested 
no  authority  in  the  payee  to  procure  an  additional  signature  to  the 
note.  The  delivery  of  the  note  closed  the  contract,  and  it  was  the 
duty  of  the  appellant  to  have  kept  it  unchanged. 

JudgfPimt  termed. 

HowK,  J.,  took  no  part  in  the  decision  of  this  case. 


TowK  OF  Albiok  t.  Hrriok. 

(90  Ind.  Mft.) 
Neifiigmioe'^eowtrUnUofy — eoneuTr§iU'^0MmM€ — itpMim. 

IX  is  not  neeeoBaril J  negligent  to  try  to  drive  on  a  defeetlye  road,  ftlthoogh  the 

driver  knows  the  defect,  if  be  believes  it  reuonablj  safe,  and  there  Is  no 

otber  safe  roed. 
Opinions  as  to  the  prudence  of  trjing  to  drive  on  a  defective  road  are  ia- 

competent. 
One  wbo  Is  injured  while  riding,  bj  reason  of  a  defect  in  the  road»  maj 

recover  against  the  town  although  the  negligence  of  the  person  driving,  wbo 

was  not  his  servant,  contributed.* 

«  See  mUKMA,  eCe.,  R*[/  Co.  ▼.  Shadaetl  (106  TU.  864),  44  Am.  Bep.  m. 
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ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below.  . 

A.  A.  Chapin  and  R.  F.  Barr,  for  appdlant 
H.  0.  Zimmerman^  for  appellee. 

BicKKKLi.,  G.  C.  This  was  an  action  by  the  appellee  against  the 
appellant.  The  complaint  averred  that  the  defendant,  after  notice, 
wrongfully  permitted  one  of  its  streets  to  remain  in  an  unsafe  and 
dangerous  condition ;  that  a  gully,  from  one  to  three  feet  deep,  ran 
diagonally  across  the  whole  width  of  the  street,  and  that  the 
plaintiff,  iu  attempting  to  cross  said  gully  with  his  wagon  and  team 
and  a  load  of  hay,  on  which  he  was  riding  with  a  driver,  was  upset 
and  injured,  without  any  fault  of  the  plaintiff,  and  that  although 
he  saw  the  gully  before  he  undertook  to  cross  it,  yet  he  believed  it 
was  reasonably  safe  to  attempt  to  cross  it,  and  believes  he  would 
have  crossed  it  safely,  but  that  his  driver  was  compelled,  by  a  ditch 
on  the  right  side  of  the  road,  to  turn  the  team  to  the  left  and 
toward  the  gully  after  the  hinder  wheels  of  the  wagon  were  in 
the  gully ;  that  there  was  no  other  practicable  road,  street  or  high- 
way. A  demurrer  to  this  complaint  for  want  of  facts  sufficient 
was  overruled,  and  this  ruling  was  one  of  the  errors  assigned  by  the 
appellant. 

[Omitting  question  of  pleading.] 

It  is  urged,  also,  that  because  it  appears  upon  the  complaint 
that  the  plaintiff  saw  the  gully,  it  was  contributory  negligence  to 
undertake  to  cross  it  with  a  load  of  hay  ;  but  the  complaint  avers 
that  he  believed  it  reasonably  safe  to  make  the  attempt,  and  used 
due  and  ordinary  care,  and  was  without  fault,  and  that  there  was 
no  other  safe  road. 

The  question  whether,  in  attempting  to  cross  the  gully,  the 
plaintiff  was  in  fault,  or  was  chargeable  with  want  of  ordinary  pru- 
dence, was  a  question  of  fact  for  the  jury.  It  might  depend  upon 
several  circumstances,  such  as  the  slope  of  the  sides  of  the  gully 
and  the  condition  of  the  soil,  etc.  It  is  only  when  the  standard  of 
duty  is  fixed  and  certain,  or  where  the  measure  of  duty  is  defined 
by  law,  and  is  the  same  under  all  circumstances,  or  when  the  neg- 
ligence is  so  clear  and  palpable  that  no  verdict  could  make  it  other- 
wise, that  the  question  of  negligence  becomes  one  of  law  and  not 
of  fact.     Pennsylvania  Co.  v.  Henail,  70  Ind.  569 ;  s.  c,  36  Am. 
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■e^  188;  <»t^ «^  JTy  Oi.  t«  (UterM,  73  IncL  Ml  ^  a.  a,  38  Abi. 
Bep.  lU;  City  €f  Hmmlmgton  t.  £m%  77  Ind.  S9 ;  fFOsm  y. 
Trafalgar t  dc,  Co.,  83  id.  326.  In  both  the  caaee  last  dted^  the 
following  language  fipom  Thompson  on  Negligence,  page  1203,  sec- 
tion 52,  is  quoted  with  approbation:  ^Knowledge  of  a  defect 
existing  in  the  highway  is  not,  in  general,  conclusiye  eTidence  of 
aegl^l^feoe  in  attempting  to  pass  it.  One  injured  uix>n  a  street  he 
Jmew  to  be  dangerous  need  not  show  that  he  exercised  extraordinarj 
care  while  upon  such  street.  A  fariiori,  he  is  not  obliged  to  keep 
off  from  such  a  street  altogether.  One  may  proceed  if  it  is  con* 
aistent  with  reasonable  care  to  do  so  ;  and  this  is  i^nerally  a  ques- 
tion for  the  juty,  depending  upon  the  nature  of  the  obstruction  or 
insuflSciency  of  the  highway,  and  all  the  surrounding  circumstanoes.'' 
See  also,  Hmnry  Couniy  I\tmpik$  Cb.T.  Jackson,  86  Ind.  Ill ;  s.  o^ 
44  Am.  Bep.  274. 

[Omitting  minor  matters.] 

The  second  and  third  reasons  for  a  new  trial  are,  that  the  court 
erred  in  refusing  to  permit  the  witnesses,  Henry  Franks  and  Dayid 
Matthews,  to  answer  the  foUowii^  question  :  **  Was  not  the  street, 
At-  and  about  the  time  the  injury  was  received  by  the  appellee,  in 
such  a  dangerous  condition  that  a  prudent  man  would  not  have 
ventured  to  ride  over  the  same  upon  a  load  of  hay,  at  the  plaoe 
where  he  was  injured  ? '' 

Franks  had  testified  that  he  had  lived  in  Albion  many  years  and 
was  well- acquainted  with  the  street,  and  had  passed  over  it  with  a 
horse  and  buggy  throe  or  four  days  before  the  plaintiff  was  hurt, 
and  had  come  very  near  upsetting,  and  he  had  described  the  rela- 
tive situation  of  the  gully  and  the  ditch  on  the  right  side  of  the 
road. 

Matthews  had  testified  to  the  same  effect,  and  that  he  had  seon 
the  place  a  day  or  two  before  the  accident,  and  had  examined  it 
since  the  accident,  and  did  not  find  any  change  in  its  condition, 
and  that  he  was  a  farmer  with  considentble  experience  in  loading 
and  hauling  hay.  The  appellant  claims  that  these  witnesses  had 
sufficient  knowledge  of  the  facts  to  make  their  opinions  admissible 
that  the  place  was  so  dangerous  that  a  prudent  man  would  not  have 
ventured  to  cross  it  with  a  load  of  hay.  Greenleaf  on  Evidence 
says  :  ''  Non-experts  may  give  their  opinions  on  questions  of  iden- 
tity, resemblance,  apparent  condition  of  body  or  mind,  intoxica- 
tion, insanity,  sickness,  health,  value,  conduct  and  bearing,  whether 
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Criendljor  hostile,  and  the  like."  See  1  OreenL  Er.  (13th  ed.), 
note  to  §  440,  p.  496.  Thu  court,  in  Johnson  y.  Thompsotif 
72  Ind.  167 ;  8.  c,  37  Am.  Bep.  152,  said  ?  "*  The  role  as  thus 
stated  by  €hreenleaf  is  weU  sustained  by  other  decided  cases,  and 
is  one  by  which  we  feel  it  our  daty  to  be  goremed.'*  Bnt  the 
questions  put  to  the  witnesses  in  this  case  are  not  confined  to  a 
jD^e  inquiry  as  to  the  opinions  of  the  witnesses  whether  the  road 
was  <jmt  of  rqMir  er  in  a  dangerous  condition.  They  go  further  : 
they  ask  the  opinion  of  the  witness  whether  a  prudent  man  would 
ha^e  TeBtmed  "to  eroes  the  road  with  a  load  of  hay ;  that  is  equiv- 
alent to  asking  the  opinions  of  the  witnesses,  whether  the  plaint- 
iff was  guilty  of  contributory  n^ligence.  We  know  of  no  case 
which  will  authorize  the  admission  of  such  opinions,  and  we  think 
there  was  no  error  in  excluding  them« 

[Omitting  minor  matters.] 

The  refusal  of  the  court  to  give  to  the  jury  instructions  Nos.  8, 
10,  11  and  16,  asked  for  by  the  appellant,  is  claimed  as  error.  In- 
struction No.  8  is  as  follows  :  *^  If  the  evidence  shows  that  another 
person  was  driving  the  team,  which  was  hauling  the  wagon  in 
which  the  plaintiff  was  riding,  at  the  time  the  injury  was  received, 
and  that  it  was  a  private  carriage  or  wagon,  and  that  the  plaintiff 
was  voluntarily  riding  with  the  person  who  was  driving  the  team, 
and  the  negligence  of  such  driver  contributed  to  such  injury,  then 
the  plaintiff  cannot  recover.  " 

The  theory  of  this  instruction  is  that  where  a  defendant  has  been 
guilty  of  wrongful  negligence,  the  plaintiff  injured  thereby  can- 
not recover  therefor  if  the  negligence  of  some  independent  third 
X)erson,  for  whom  the  plaintiff  is  not  responsible,  contributed 
thereto.  But  there  is  no  case  decided  in  Indiana  which  goes  to 
that  extent.  It  is  held  here  that  the  plaintiff  cannot  recover  if  his 
own  negUgenoe  or  the  negligence  of  his  servant,  or  anybody  for 
whom  he  is  responsible,  contributed  to  the  injury ;  bnt  to  hold 
that  the  plaintiff's  right  of  action  can  be  defeated  by  the  negligence 
of  some  stranger  would  be  in  effect  making  him  responsible  for  the 
stranger  the  same  as  he  would  be  for  his  own  servant  See  upon 
this  point,  Robinson  v.  New  Torh,  eic^  R.  Oo.,  66  N.  Y.  11,  13 ; 
&.  c,  23  Am.  Bep.  1.  We  therefore  think  that  there  was  no  error 
in  refusing  to  give  the  eighth  instruction  asked  for  by  defendant .  An 
intervening  agency  does  not  always  shield  the  wrong-doer  where  the 

injury  flows  from  his  wrongful  act.     BiUman  v.  Indianapolis,  eic, 
V01..XLVI— 30 
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Banknipteif  ^'* fiduciary  ekaraeler**^J^ud  (^  poftmr. 


The  phraae    "  fidudaTy  chmimcter*'   in  the  bAnkmpt  act  does  not  inelade  a 

banker. 
One  member  of  a  firm  Ib  not  debarred  from  difchaige  in  bankmpt^  becanae 

of  the  f  rand  of  hie  copartner. 

ACTION  for  conversion  of  secnrities.     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

D.  H.  MaxtoM  and  8.  /).  Pueit,  for  appellant. 

B,  S.  TmfiatU  and  L.  D.  Thonuu^  for  appellees. 

Elliott^  J.  The  complaint  of  the  appellant  charges  that  the 
appellees  were  private  bankers  ;  that  she  deposited  with  them  bonds 
of  the  United  States  for  safe-keeping ;  that  they  agreed  with  her 
to  keep  the  bonds  safely,  to  detach  and  collect  for  her  the  coupons ; 
that  they  fraudulently  appropriated  the  bonds  and  coupons  to 
their  own  use.  To  this  complaint  Evans  answered,  admitting 
that  his  co-defendants  were  his  partners  as  charged,  and  averring 
that  the  bonds  were  left  in  charge  of  the  defendant  William  S. 
Magill ;  that  of  the  possession  or  sale  of  the  bonds  by  Magill  he, 
Evans,  had  no  knowledge  whatever  ;  that  there  were  no  entries  on 
the  partnership  books  showing  the  receipt  or  sale  of  the  bonds ; 
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R.  Co.y  76  Ind.  166  ;  s.  c,  40  Am.  Sep.  280  ;  Oitff  of  Cfram/MU-  i 

mlk  y.  Smith,  79  Ind.  808  ;  8.  c,  41  Aql  Sep.  61S.  | 

[Minor  matters  omitted.  J  J 

We  have  now  disposed  of  all  the  reasons  for  anew  trial  which  the 
appellant's  counsel,  in  their  brief,  have  discussed.  We  find  no 
ciTor  in  the  record.     The  judgment  ought  to  be  aflSrmed. 

Per  Curiam.  It  is  therefore  ordered,  on  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be  and  the  same  is  hereby  in 
all  things  affirmed,  at  the  costs  of  the  appellant. 

Jt$dgtMnt  aeoordimgU/. 
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that  in  December,  1874,  the  members  of  the  partnership  were 
adjudged  bankrupts ;  that  appellant's  claim  existed  on  and  prior 
to  that  time ;  that  she  filed  it  against  the  bankrupt's  estate  and 
rcceiyed  a  diyidend  ;  that  afterward  the  appellee  was  duly  awarded 
ai  dischai^ 

It  is  no  doubt  true  that  where  an  exception  is  contained  in  the 
enacting  clause  of  a  statute,  it  must  be  negatived  by  the  pleader 
who  seeks  to  bring  his  case  within  the  statute,  but  it  is  not  necessary 
that  this  should  be  done  in  express  words ;  it  is  suflQcient  if  the 
facte  pleaded  clearly  negatiye  the  exception. 

The  phrase  ^  fiduciary  character,"  as  used  in  section  5117  of  the 
bankrupt  law  of  1867,  means  only  technical  trusts ;  it  does  not 
apply  to  the  cases  of  agents,  bailees  or  factors.  Du  Pant  v.  Beck, 
81  Ind.  271 ;  Pdlnwr  v.  Hussey,  87  N.  Y.  803 ;  Scott  v.  Porter, 
93  Penn.  St.  38 ;  s.  c,  39  Am.  Bep.  719,  reporter's  note. 

Tlie  proYision  in  section  5117  of  the  bankrupt  law,  which  declares 
tliat  "No  debt  created  by  the  fraud  or  embezzlement  of  the  bank- 
rupt sliall  be  discharged  by  the  bankruptcy  proceedings,"  does 
not  apply  to  one  who  is  himself  guilty  of  no  wrong,  although  he 
may  be  liable  for  loss  resulting  from  the  fraud  because  of  his  rela- 
tions to  the  person  by  whom  it  was  i^erpetrated.  That  provision 
operates  upon  the  guilty  and  not  upon  the  innocent.  It  was  not 
the  intention  of  Congress  to  deny  to  honest  men  the  benefit  of  the 
law,  but  to  prevent  dishonest  men  from  escaping  the  consequences 
of  their  own  corrupt  acts,  by  securing  a  discharge  under  its  pro- 
visions. A  man  may  be  liable  to  an  action  for  the  fraud  of  his 
agent  or  partner,  and  yet  be  himself  free  from  any  participation  in 
the  fraud.  One  partner  may  be  an  embezzler  and  amenable  to 
punishment,  and  the  other  be  guiltless  of  wrong,  but  yet  liable  in  a 
civil  action  for  loss  resulting  from  his  partner's  crime.  It  by  no 
means  follows  that  because  a  man  is  liable  to  a  civil  action  for  the 
fraud  of  his  partner,  he  is  also  liable  to  suffer  punishment  for  that 
fraud,  or  that  he  is  to  be  denied  rights  accorded  to  honest  men 
because  of  the  partner's  guilt.  The  courts  ai*e  well  agreed  that  the 
provision  under  immediate  mention  is  to  be  restricted  to  cases  of 
actual  and  positive  fraud.  In  Neal  v.  Clarke  95  U.  S.  704,  the 
court,  after  speaking  of  the  association  of  the  word  '^fmud  "  with 
the  word  ^embezzlement,"  said  :  "Such  association  justifies,  if  it 
does  not  imperatively  require,  the  conclusion  that  the  'fraud' 
referred  to  in  that  section  means  positive  fraud,  or  fraud  in  fact, 
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inyolying  moral  turpitude  or  intentional  wrong,  as  does  embezzle* 
ment ;  and  not  implied  frand,  or  fraud  in  law,  which  may  exist 
without  the  imputation  of  bad  faith  or  immorality."  To  the  same 
effect  is  our  own  case  of  Samitton  t.  Reynolds,  88  Ind.  191,  where 
it  was  held  that  the  fraud  meant  by  the  bankrupt  law  is  such  as 
inTolves  intentional  wrong.  These  oases  illustrate  the  current  of 
judicial  thought,  and  to  them  we  add  Shattuck  t.  HawoHh,  91  Penn. 
St.  449 ;  Palmer  v.  Huesey,  supra ;  Hennequin  v.  GlewSy  77  N.  Y. 
427 ;  8.  c,  33  Am.  Rep.  641.  It  cannot  be  justly  held  of  one  who 
is  bound  to  respond  in  damages  because  he  is  the  partner  of  another, 
that  he  must,  for  that  reason,  su£Per  all  the  consequences  of  that 
other's  fraud.  Still  less  reason  is  there  for  aflSrming  that  one  who 
has  done  no  corrupt  act,  but  has  had  the  misfortune  to  become 
associated  with  a  dishonest  partner,  is  guilty  of  fraud  inyolying 
moral  turpitude  and  intentional  wrong,  because  an  act  involying 
these  elements  has  been  done  by  the  partners.  So  far  as  concerns 
the  character  of  the  fraudulent  act,  it  affects  solely  the  person  by 
whom  it  was  done ;  it  does  not  affect  the  mind  or  morals  of  the 
person  whose  only  relation  to  the  act  is  that  he  is  the  business 
partner  of  the  wrong-doer. 

The  debt  is  created  by  a  fraud  in  cases  where  one  partner,  with- 
out the  knowledge  of  his  copartners,  fraudulently  appropriates 
money  intrusted  to  the  keeping  of  the  firm  ;  but  the  moral  wrong 
is  solely  on  the  part  of  the  partner  who  makes  the  fraudulent  ap- 
propriation ;  for  there  can  be  no  moral  turpitude  on  the  part  of  the 
partner  who  is  entirely  ignorant  of  the  receipt  and  appropriation  of 
the  money.  If  then  the  law  excludes  only  those  who  are  guilty  of 
moral  wrong,  it  cannot  reach  a  partner  entirely  innocent  of  the 
fraud  of  his  copartner.  A  debt  may  be  created  by  fraud,  or  arise 
out  of  a  technical  trust,  and  yet  persons  liable  for  the  debt  may 
nevertheless  receiye  the  benefit  of  the  bankrupt  law.  McDonald  y. 
State,  77  Ind.  26. 

We  regard  the  answer  as  sufficient,  and  as  that  of  Samuel  Magill 
is  in  legal  effect  the  same,  it  is  also  held  good. 

There  is  no  showing  that  the  bill  of  exceptions  was  filed  within 
the  time  given  by  the  court,  and  consequently  it  cannot  be  re- 
gai'ded  as  foiming  a  part  of  the  record. 

Judgment  affirmed. 
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MMmiI  km^^homicide — ivSdenee  qf  vM&nt  eharaeter  nf  d^oeoied. 

On  atrial  for  homicide*  If  It  appears  that  the  aeeaaed  was  actlag^in  self-defenso, 
or  under  a  reasonable  apprehension  of  danger*  or  in  sadden  passion  withooi 
deliberatkNi,  evidenbe  that  the  deoeased  was  of  violent  and  dangeioos  char- 
acter Is  competent. 

rtONVIOTIGN  of  miiider.    The  opinion  states  the  ease. 

McOormtci  if  Logfte,  for  appellant* 

/•  H.  Burts,  assistant  attorney-general,  for  State. 

WiLLSOH,  J.  In  this  case  there  is  no  dispute  as  to  the  proof  of 
ilie  corpus  Midi.  It  was  proved,  and  not  denied,  that  defendant 
oommitted  the  homicide,  bnt  it  was  claimed  by  defendant  upon  the 
trial  Uiat  in  committing  the  deed  he  acted  in  self-defense.  This 
was  the  vital  issue  in  the  casa  There  was  no  witness  to  the  killing, 
the  defendant  and  deceased  being  alone  at  the  time.    Soon  after 
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the  killing  tlie  defendant  informed  peraons  of  it*  and  stated  that 
he  had  shot  the  deceased  ;  that  he  did  not  want  to  shoot  him,  but 
was  compelled  to  do  so  to  save  his  own  life,  as  the  deceased  was  at 
the  time  rushing  upon  him  with  a  drawn  knife,  and.  was  in  the  act 
of  cutting  him.  This  being  the  defense,  the  defendant  offered 
witnesses  to  prove  that  the  deceased  was  a  man  of  violeut  temper 
and  disposition,  and  known  in  his  neighborhood  as  being  quarrel- 
some and  fi*cqucntlf  engaged  in  fights  and  broils,  and  that  such 
was  the  general  character  of  the  deceased.  Upon  objection  made 
by  the  prosecution,  this  proposed  evidence  was  rejected  by  the 
court,  and  this  action  of  the  court  is  presented  by  a  bill  of  excep- 
tions, and  assigned  as  error. 

In  Creswell  v.  Skite,  14  Tex.  Ct  App.  1,  decided  by  this  court  at 
its  present  term,  it  was  said:  '' Threats  made  by  deceased,  and 
the  dangerous  character  of  the  deceased,  are  only  admissible  where 
it  is  shown  that  at  the  time  of  the  homicide  the  deceased  did  some 
act  indicating  his  purpose  then  to  take  the  life  of  the  defendant, 
or  do  liim  some  serious  bodily  harm,  or  when  the  circumstances  of 
the  case  raise  a  doubt  in  regai'd  to  the  question  whether  the  accused 
committed  the  homicide  in  self-defense."  In  that  case  it  was  held 
that  there  was  nothing  in  the  evidence  which  rendered  the  testimony 
of!ei*ed  to  prove  the  violent  and  dangerous  character  of  the  deceased 
admissible,  and  the  ruling  of  the  trial  court  in  rejecting  such  evi- 
dence was  held  by  this  court  to  be  correct  This  decision  however 
was  based  upon  the  sole  gi*ound  that  the  facts  and  circumstances 
of  the  case  did  not  show  'Hhat  at  the  time  of  the  homicide  the 
deceased  was  doing  any  act  indicating  a  purpose  to  kill  or  injure 
the  defendant,  or  tending  to  show  that  the  homicide  was  committed 
in  self-defense." 

In  the  case  now  before  us  the  facts  j)roved  are  different.  Here 
there  is  testimony  which,  if  believed,  establishes  justifiable  homicide, 
or  ut  least  reduces  the  homicide  to  a  lower  grade  than  murder  in 
the  fii'st  degree.  It  is  not  for  us,  and  it  was  not  for  the  trial  judge, 
to  consider  the  weight  of  this  testimony.  That  was  a  matter  solely 
and  exclusively  within  the  province  of  the  jury.  Being  the  state 
ment  of  the  defendant,  it  might  be  entitled,  standing  alone,  to  but 
little  weight,  if  any  whatever.  On  the  other  hand,  if  it  were  cor- 
roborated by  other  facts  and  ciroumstances  in  evidence,  it  might  be 
entitled  to  much  weight.  Be  this  as  it  may,  the  evidence  was  before 
the  jury  for  their  consideration,  and  they  alone  conld  pass  upon  its 


AUSTIN  TERM,  1883.  239 

Williams  ▼.  State. 

eredibility  and  probative  force.  Sach  being  the  state  of  the  case^  the 
defendant,  in  support  of  hia  plea  of  aelf-defense,  proposed  to  prore 
the  violent  and  diuigeroos  character  of  the  deceased*  He  offered 
this  as  a  circnmstance  in  corroboration  of  his  own  statement 
already  in  evidence,  that  he  had  committed  the  homicide  to  save 
himself  from  a  dangerous  and  deadly  attack  then  being  made  upon 
him  by  the  deceased.  Was  he  entitled  to  place  this  evidence  before 
the  jury  ? 

We  think  this  question  is  settled  in  the  affirmative  by  the  leading- 

case  of  Horbaek  v.  FiiaUf  43  Tex.  242,  wherein  the  authorities  are 

elaborately  reviewed,  and  the  conclusions  to  which  they  lead  stated 

as  follows :  **  It  may  be  deduced  from  these  authorities  that  the 

general  charcter  of  the  deceased  for  violence  may  be  proved  when 

it  would  serve  to  explain  the  actions  of  the  deceased  at  the  time  of 

the  killing ;  that  the  actions  which  it  would  serve  to  explain  must 

first  be  proved  before  it  would  be  admissible  as  evidence  ;  that  if  no 

such  acts  were  proved  as  it  would  serve  to  explain,  its  rejection, 

when  offered  in  evidence,  would  not  be  error ;  and  that  if  rejected 

when  a  proper  predicate  has  been  established  for  its  admission,  it  is 

held  to  be  error.     This  results  in  what  has  previously  attempted  to 

be  developed,  that  the  general  character  of  the  deceased  for  violence 

should  be  allowed  to  be  proved,  not  as  a  substantive  fact,  in  whole 

or  in  part  abstractly  constituting  a  defense,  but  as  auxiliary  to  and 

explanatory  of  some  fact  or  facts  proved  to  have  occurred  at  and  in 

connection  with  the  killing,  which  tend  to  establish  a  defense  when 

thereby  aided  by  furnishing  reasonable  ground  for  the  belief  on  the 

part  of  the  slayer  that  he  is  then  in  immediate  and  imminent  danger 

of  the  loss  of  his  life  from  the  attack  of  his  assailant.   It  is  observable 

in  most  of  these  cases  that  it  is  said  that  the  evidence  of  character 

for  violence  is  admissible  in  a  doubtful  case.     It  can  hardly  be 

meant  by  this  that  it  is  admissible  only  in  a  doubtful  case  of  guilt ; 

for  if  that  is  doubtful,  there  is  no  need  of  proof  of  character  or  any 

thing  else  to  help  out  the  defense.   The  explanation,  it  is  submitted, 

is  that  the  person  killing  is  presumed  to  have  committed  murder  by 

the  act  of  killing ;  and  in  arraying  the  facts  to  establish  that  he 

acted  in  self-defense,  if  an  act  of  the  deceased  at  the  time  of  the 

killing  is  of  doubtful  import,  or  is  otherwise  of  a  character  that  it 

would  be  explained  more  favorably  for  the  accused  by  adding  to  it 

the  proof  of  the  character  of  the  deceased  for  violence,  then  such 

proof  is  admissible.'' 
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These  eondnaiooa  announoed  in  the  Horbaek  cue  are  abandaatij 
•nsfcaiued  hj  Americii&  auduNntiea.  Mr.  Wharton,  in  his  excellent 
vork  ou  Criminal  Evidence,  treats  this  subject  exhaustiTely,  re- 
Tiewing  both  the  English  and  American  decisions,  and  concludes  aa 
ioUovs :  ^  Taking  the  authoritiea  as  a  whole,  therefore,  we  may 
kold  that  it  is  admiasible  for  the  defendant,  having  first  established 
that  he  was  assailed  by  the  deceased,  and  in  apparent  danger,  to 
prove  that  the  deceased  was  a  person  of  ferocity,  brutality,  vindict- 
iveneas,  and  of  exoessiTe  strength ;  such  evidenee  being  offered  for 
the  purpose  of  showing  dther,  1,  that  the  defendant  was  acting 
in  terror,  and  hence  inc^Mble  of  that  specific  malice  necessary  to 
eonstitute  murder  of  the  first  degree ;  or  2,  that  he  was  in  such 
i^parent  extremity  as  to  make  out  a  case  of  self-defense ;  or  3^ 
that  the  deceased's  purpose  in  encountering  the  defendant  was 
deadly/'    Whart.  Grim.  Ev.,  §§  69u^4. 

And  Mr.  Bishop  says :  ^  Where  the  defendant,  to  excuse  or 
mitigate  his  acts,  daims  that  they  were  in  self-defense  or  passion, 
the  particulars  of  the  transaction  being  thus  material,  and  the  law 
judging  him  by  the  facts  and  necessities  as  they  appeared  to  him, 
whatever  they  truly  were,  he  may  give  in  evidence  any  thing  known 
'*to  him  of  the  character,  prior  conduct,  threats,  or  other  utterances 
of  the  person  with  whom  he  was  contending,  which,  not  as  showing 
tliat  the  man  was  bad,  but  that  in  tlie  special  instance  and  circuofr* 
stances  he  was  dangerous,  might  reasonably  have  place  among  the 
considerations  guiding  his  actions."  2  Bish.  Grim.  Prac,  §  610. 

It  is  needless  to  multiply  authorities  upon  this  question.  We 
consider  it  conclusively  settled,  that  in  a  trial  for  homicide,  where 
there  is  evidence  tending  to  show  that  in  committing  the  homicids 
the  defendant  acted  in  self-defense,or  under  the  reasonable  apprehen- 
sion that  his  life  was  in  danger,  or  that  he  was  in  danger  of  serious 
bodily  harm,  by  reason  of  some  act  of  deceased  then  done  indicating 
an  intention  to  kill  or  do  serious  bodily  harm,  or  that  he  acted  und^ 
the  influence  of  passion  without  deliberation,  he  is  entitled  to  provi^ 
in  explanation,  extenuation  or  justification  of  hia  acts,  the  general 
character  of  the  deceased  as  being  that  of  a  violent  and  dangerous 
mun,  or  his  general  character  in  any  other  respect  which  would  toid 
to  determine  the  grade  of  the  homicide  by  showing  the  intent 
actuating  the  defendant  in  its  commission. 

Under  the  facts  in  this  case,  we  are  clearly  of  the  opinion  that 
the  defendant  was  entitled  to  prove  that  the  general  character  of 
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tJic  deceased  waB  that  of  a  violeut  and  dangerous  m/dx,  aud  tbat  tbt 
court  erred  in  rejecting  the  offered  evidence.  Whether  or  not  Budk 
evidence,  if  it  had  been  admitted,  wonld  have  probablj  changed 
the  rcsnlt  of  the  trial,  is  not  fortius  or  ^ly  other  court  to  determine. 
It  was  a  matter  to  be  ccmsidered  alone  by  the  jurjr,  and  it  was  the 
defendant's  right  that  it  shonld  go  to  the  jury  for  their  considera- 
tion in  connection  with  the  other  evidence,  it  being  both  pertinent 
and  material. 

[Omitting  minor  points.] 

Because  of  the  error  of  the  court  in  rejecting  the  proposed  testi* 
monj  to  prove  the  general  character  of  deceased,  and  because  of 
the  further  error  in  the  charge  of  tjie  court  which  we  have  specified^ 
the  judgment  is  reversed  and  the  cause  is  remanded. 


Dumas  v.  Statb. 

<l4'VK.Ot.App.464.) 

Orimmal  law^lngamy^evidtnes  of  fini  mmrriage. 

On  a  Xnal  for  bigamj,  the  first  mftrriage  niaj  be  sbown  prima  faeU  bj  jeptu 

tstion,  eohabHatloB  and  admlsBions. 

i^ONVICTION  of  bigamy*    The  opinion  states  the  case. 

Reaves  A  Dodd,  for  appeHant. 

J.  H.  BurUy  assistant  attorney-general,  for  State. 

Whitb,  p.  J.  Our  statute  provides  that  ^  if  any  person  who  has 
a  former  husband  or  wife  living  shall  marry  another  in  this  State, 
sach  person  shall  be  punished  by  imprjsonmevit  in  the  penitentiary 
for  a  term  not  exceeding  three  years."    Penal  Code,  art.  324. 

Again,  it  is  provided  that  in  trials  for  offenses  constituting  un- 
lawful marriage, ''  proof  of  marriage  by  mere  reputation  shall  not 
be  sufficient"  Pemd  Code,  art.  328. 

In  prosecutions  for  bigamy  or  xmlawful  marriage  the  prior  mar- 
iiage,  according  to  the  authorities,  is  in  fact  the  corpus  deltcii,  and 
Vol.  XLVI  —  31 
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the  preesnre  hi  point  of  evidence  generally  relates  to  the  first  mar- 
riage. In  Hull  y.  StaiBf  7  Tex.  Gt  App.  594,  this  court  said:  ^' A 
prosecntion  for  nnlawfal  marriage  can  be  sustained  only  by  allega- 
tion and  proof  of  a  prior  valid  marriage,  and  a  subsequent  marriage^ 
the  legal  husband  or  wife  being  still  alive.'' 

As  to  what  evidence  is  admissible,  and  what  evidence  is  sufficient, 
to  establish  a  prior  valid  marriage,  there  seems  to  exist  a  contrariety 
of  opinion  and  decision  in  the  books,  and  it  is  a  question  which 
has  never  been  directly  adjudicated  in  this  State.  A  valid  marriage 
must  be  proven,  and  our  statute  says  *'  mere  reputation  "  is  not  suffi- 
cient proof  of  the  fact.  Not  that  reputation  is  not  admissible  as 
evidence  to  be  taken  in  connection  with  other  proofs  to  establish 
the  fact,  but  that  in  and  of  itself  alone  and  without  other  evidence, 
it  is  insufficient  to  establish  the  fact. 

In  civil  actions  for  divorce  the  character  and  sufficiency  of  the 
evidence  of  former  marriage  has  been  before  our  Supreme  Court  on 
more  than  one  occasion.  Where  a  suit  for  divorce  originated  at  an 
early  day,  and  occurring  on  a  state  of  facts  at  a  time  when  the 
common  law  was  not  the  rule  of  action  as  part  of  the  law  of  the 
country,  it  was  held  that  ^'cohabitation  and  common  repute,  as 
establishing  a  foimer  maiTiage  in  countries  governed  by  the  common 
law,  cannot  be  admitted  as  evidence  in  the  courts  of  Texas  to  annul 
a  subsequent  marriage  contracted  here  while  Texas  was  a  part  of 
Mexico,  and  solemnized  according  to  the  laws  which  then  governed 
this  country.''  And  in  such  case  it  was  further  held  that  '^  the 
production  of  a  certified  copy  from  the  office  of  a  county  recorder 
in  the  State  of  Missouri  of  a  certificate  under  the  sign  manual  of  a 
justice  of  the  i)eace  that  he  had  solemnized  such  foi*mcr  marriage 
according  to  law,  cannot  be  admitted  as  competent  evidence  to 
establish  such  foreign  marriage  to  the  exclusion  of  the  domestic 
man*iago,  witliout  due  proof  of  the  laws  of  that  State  relating  to 
the  subject-matter."  Smith  v.  Smith,  1  Tex.  621 ;  Bica  v.  Rice, 
31  id.  174. 

After  tlie  common  law  became  the  rule  of  action,  it  was  held  that 
"proof  of  general  reputation,  cohabitation  of  parties,  and  general 
reception  as  man  and  wife,  was  competent  evidence  in  a  suit  for 
divorce."    Wright  v.  Wright,  6  Tex.  3. 

Our  civil  statutes  provide  for  the  celebration  of  the  rites  of 
matrimony  in  this  State,  requiring  also  a  license  therefor  to  be  is- 
sued, the  rites  to  be  performed  under  the  license  by  the  ^Millies  only 
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aatborizeil  in  the  statnte,  and  the  return  and  record  of  the  license 
in  the  ofSce  of  the  clerk  of  the  County  Court.  Rev.  Stats.,  arts. 
2838  ei  seq.  Proof  of  a  domestic  marriage,  or  one  thus  solemnized, 
may  unquestionably  be  made  by  the  record,  or  by  a  certified  copy 
thereof.  Rev.  Stats.,  art.  2252.  This  howeyer  is  nowhere  declared 
the  only,  or  even  the  best  mode  of  making  the  proof  in  domestic 
marri.ageB,  or  those  which  have  taken  place  in  our  State.  It  is 
believed  that  even  in  such  cases,  without  tlie  introduction  of  the 
record  at  all,  the  fact  may  be  fully  and  completely  established  by 
the  testimony  of  eye-witnesses  who  were  present  when  the  rites  were 
solemnized.  TVhero  no  rule  of  proof  is  expressly  prescribed  by 
statute,  the  marriage  may  be  proven  by  parol. 

Mr.  Wharton  says  :  ''It  may  happen  that  the  lex  loci  contractus 
may  prescribe  that  no  marriage  shall  be  valid  unless  solemnized 
and  recorded  in  a  particular  way,  and  it  may  happen  also  that  the 
lex  fori  may  prescribe,  that  in  this  respect,  the  Ux  loci  contractus 
must  haTC  been  shown  to  have  been  satisfied,  to  prove  a  man*iage. 
Except  in  such  cases,  which  are  not  likely  to  occur,  a  marriage 
may  be  proved  by  parol,  and  this  is  a  rule  of  international  law. 
This  parol  proof  may  be  resolved  into  several  ingredients.  It  may 
consist  of  the  testimony  of  witnesses  present  at  the  ceremony.  It 
may  consist  of  proof  of  cohabitation  and  admissions.  ^'  Whart. 
Crim.  Ev.  (8th  ed.),  §  170. 

Mr.  Bishop  says  :  "  The  common  course  of  proof  is  to  pi*e8ent 
the  reconl  evidence,  and  with  it,  evidence  to  identify  the  parties, 
and  these  are  prima  facie  sufficient.  The  testimony  of  persons 
present  at  the  marriage  is  good  evidence  without  the  record,  though 
the  absence  of  the  reconl  may,  under  some  circumstances,  ci*oate 
suspicion. ''    Bish.  Stat  Crimes,  §  610. 

Where  the  time  and  place  of  the  first  marriage  are  known,  the 
rules  thus  announced  clearly  indicate  the  character  and  sufficiency 
of  the  evidence  to  Ijc  adduced.  But  in  prosecutions  for  bigamy  it 
happens,  in  a  majority  of  instances,  perhaps  especially  whore  the 
first  marriage  took  place,  as  is  generally  the  case  with  bigamists,  in 
some  other  State  or  countiy,  that  the  prosecuting  officer  must  be 
wholly  ignorant  of,  and  that  it  is  impossible  for  him  to  find  out, 
the  time  anil  place  of  the  prisoner's  fii*st  marriage,  or  the  names 
and  residences  of  those  present  at  its  consummation.  Such  avenues 
of  information  are  generally  endeavored  to  be  concealed  by  the 
guilty  party.     Where  they  are  thus  concealed,  and  the  prosecution 
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hm  been  unable  to  find^  open  np  and  produce  them,  what  evidence 
aliwide  mnst  and  can  be  produced  to  supply  their  places  ?  We  find, 
ill  a  note  to  the  case  of  Taylor  v.  Slate,  52  Miss.  84,  reproduced  in 
2  Unwley's  American  Criminal  Reports,  the  following  apt  obserya. 
tions  on  this  subject  by  the  editor.  He  says:  ^In  some  States  it 
lias  been  held,  where  in  a  criminal  case  it  was  found  necessary  to 
prove  a  marriage  in  order  to  convict  a  defendant  of  the  crime  with 
which  he  was  charged,  that  all  the  essentiaLs  to  a  valid  marriage 
must  be  strictly  proved,  as  well  as  the  law  of  the  State  or  country 
where  the  marriage  was  celebrated ;  and  also  that  the  admissions 
of  the  defendant's  cohabitation  And  reputation  were  not  sufficient 
evidence  of  such  marriage.  But  experience  has  proven  that  such 
a  rule  in  the  United  States  amounts,  in  a  large  number  of  cases,  to 
a  denial  of  justfoc.  Our  people  are  migratory  in  their  habits,  and 
very  many  of  our  foreign  born  citizens  were  married  in  the  coun- 
tries wliere  they  were  bom.  To  prove,  in  Missouri,  a  marriage 
which  was  cdehrsted  rn  Bavaria,  or  even  in  Canada,  within  the 
rule  adopted  in  some  cases,  is  oftentimes  an  impossible  task. 
Doubtless  on  account  of  this  difficulty,  the  Tule  has  been  modified, 
and  the  better  doctrine  now  is  that  cohabitation,  reputation  and 
admissions  are  suffident  evidence  of  a  legal  marriage  to  submit  to 
a  jury."  2  Am.  Crim.  Rep.  17.  The  doctrine  and  the  opposing 
and  conflicting  authorities  are  all  fully  noted  by  the  editor  in  his 
note. 

Mr.  Bisliop  says :  ^  Record  evidence  and  evidence  of  witnesses 
present  at  the  ceremony  will  be  required  where  these  can  be  had. 
But  whei'e  tlte  circumstonces  of  the  particular  case  show  that  these 
cannot  be  had,  ainl  hi  till  cases  as  confirmatory  of  them,  and  in  the 
proper  csiscs  as  dispensing  with  them,  it  is  competent  to  show  the 
admissions  of  the  party  or  his  prior  cohabitation  under  pretense  of 
marriage,  and  various  other  things  of  like  import''  Bish.  Stat. 
Crimes,  §  009. 

In  OommonweaUh  v.  Jackson^  11  Bush,  679;  8.  c,  21  Am.  Rep. 
^5,  where  the  question  before  the  court  was  what  proof  of  nuuriage 
was  admissible  and  sufficient  in  a  case  of  bigamy,  the  court  say: 
"  The  Ciixniit  judge  seems  to  have  been  of  the  opinion  that  an 
indictment  for  bigamy  could  not  be  maintained  without  proof  of 
the  fact  of  two  marriages,  either  by  record  evidence  or  by  the  tea- 
timouy  of  one  or  more  witnesses  who  were  present  at  the  solem- 
nization  of  the  nian'iage  rites ;  or  in  other  words,  that  the  dcclani* 
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ttons  and  oofodnct  of  defendant,  admitting  hia  marriagie,  and  living 
with  and  vBcognizing  the  woman  aa  hia  wife,  were  not  aufSeient  to 
warrant  the  jury  in  finding  a  verdict  againat  him.  This  ia  a  sub- 
ject about  which  there  ia  irreconcilable  conflict  in  the  authorities. 
In  Maaaachuaetta,  New  York  and  Connecticut^  and  perhaps  in  some 
other  Statea,  it  has  been  held  that  in  proaeeutiona  for  bigamy  an 
actual  marriage  of  the  prisoner  muat  be  proven,  and  that  neither 
cohabitation,  reputation,  nor  the  coitfessiona  of  the  priaoner  aro 
admissible  for  that  purpose,  or  if  admissible,  are  not  of  thonselvea 
sufScient  to  warrant  conviction.  Oommonwealih  v.  LiUk^hn^  15> 
Masa.  163;  Baswdfs  case,  6  Conn.  446;  JPsople  v.  Humphrey  1 
Johns.  314.  On  the  other  hand,  it  has  been  held  in  South  Car- 
olina, Virginia,  Georgia,  Alabama,  Ohio,  Penni^lvania,  Maine,  and 
Illinois  that  in  prosecutions  for  bigamy  the  confeeoona  of  tixe 
prisoner  deliberately  made  are  admissible  as  evidence  to  prove  mar* 
riage  in  fact,  and  in  some  of  those  States  that  such  confesaiona  are 
of  themselves  sufficient  to  authorize  the  jury  to  convict.  BrMon^s 
case,  4  McCord,  256;  State  v.  Hilt&n,  3  Bich.  434 ;  45  Am.  Dec. 
783;  Warner  v.  OmmonwealtA,  2  Va.  Cases,  d2;  Cook  v.  State,  11 
Ga.  53 ;  Cameron  v.  State,  14  Ala.  546;  Woherton  v.  Staie,  16 
Ohio,  73;  Murtaugh's  case,  1  Ash.  272;  fbmey  v.  Hattacher,  8  S. 
ftR  159;  11  Am.  Dec.  590;  Ca^ard^s  case,  7  OreenL  57;  Harri^e 
case,  11  Me.  392;  State  v.  Hodgkine,  id.  155;  Jaekeon  v.  People,  2 
Scam.  231."  See  also  CofnmonweaUh  v.  Jackson,  1  Am.  Crim.  74. 
In  Miles  v.  United  States,  103  IT.  S.  304,  it  was  held  by  the  Su- 
preme Court  of  the  United  States,  that  "On  an  indictment  for 
bigamy  the  first  marriage  may  be  proved  by  the  admissions  of  the 
prisoner,  and  it  is  for  the  jury  to  determine  whether  wliat  he  said 
was  an  admission  that  he  was  actually  and  legally  mairied  accord- 
ing to  the  laws  of  the  country  where  the  marriage  was  solemnized.'' 
And  in  addition  to  the  cases  cited  above  in  JacketnCe  case,  this  last 
opinion  cites  Regina  v.  Simmonsto,  1  Car.  &  Kir.  164,  cited  in  1 
Knssell  on  Crimes  (Oreaves's  ed.),  218;  Duchess  of  KingsUm^s  case^ 
20  How.  St.  Trials,  355;  Tnwian's  case,  1  East  P.  C,  470;  State 
V.  LiUy,  44  Me.  469;  Norwood's  case,  1  East  P.  C.  470;  Regina  v. 
Newton,  2  Mood.  &  R.  503;  State  v.  McDonald,  25  Miss.  176;  State 
V.  Scales,  16  Ind.  352;  Brown  v.  State,  52  Ala.  338;  Willlavis  v. 
Kate,  44  id.  24.  In  Langtry  v.  State,  30  id.  536,  it  was  held 
that  in  prosecutions  for  bigamy  the  first  marriage  may  be  proved 
by  cohabitation  and  the  confessions  of  the  prisoner;  and  such  cvi- 
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dcuoe,  if  full  and  satisfactory,  is  safficient  to  aathoriie  a  coDTictk» 
without  the  prodoction  of  the  records  or  the  testimony  of  a  witnes 
who  was  present  at  the  ceremony. 

It  appears  to  ns  to  be  well  settled  from  these  aathoritieB  that 
general  reputation,  cohabitation,  and  admissions  or  confessioiis  of 
the  i)arty  are  all  admissible  evidence  of  the  &ct  of  the  first  mar- 
riage. General  reputation  alone  is  insufficient,  but  taken  in  con- 
nection with  cohabitation  anfl  admission,  is  competent  evidence  to 
estiiblish  9l  prima  facie  c^ae  sufficient  to  sustain  a  verdict  and  jndg- 
uient  of  conviction  for  bigamy.  Whenever  such  evidence  estab- 
lishes in  the  minds  of  the  jury,  beyond  a  reasonable  doobt,  tlie 
existence  of  the  fact  of  a  valid  first  marriage,  then  it  is  suflBcient  in 
that  regard  to  sustain  a  verdict  and  judgment  for  bigamy.  Bnt « 
stated  in  the  outset  of  this  opinion,  a  valid  marriage  mast  be 
proven,  and  if  such  evidence  is  relied  upon  it  must  establish  the 
existence  of  a  valid  marriage  to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt. 

In  the  case  Ix^fore  us  the  learned  judge  charged  the  juiy  that 
**  any  mutual  agreement  between  the  parties  to  be  husband  and  wife, 
e8ix)cial]y  when  it  is  followed  up  by  cohabitation  and  living  together 
as  sucli,  if  proven  to  the  satisfaction  of  the  jury  beyond  a  reason- 
able doiibt,  would  constitute  a  valid  and  binding  marriage,  whether 
there  was  issued  any  license  or  not,  or  whether  there  was  a  celebn- 
tion  of  the  rites  of  matrimony  by  a  public  marriage  ceremony  (V 
not.  The  true  criterion  is»  did  the  parties  agree  to  be  man  and 
wife,  and  was  that  agreement  carried  out  by  their  acts  and  oondoci 
toward  each  other,  by  cohabitation,  living  together  and  recognizing 
eivch  other  as  man  and  wife,  and  their  conduct  in  society  as  snch." 
This  instruction  was  error.  A  valid,  legal  marriage  is  one  which 
has  been  solemnized  according  to  the  mode  and  manner,  and  in  ac- 
cordance with  the  prerequisites,  which  the  law  of  the  place  where 
solemnized  has  required. 

As  we  have  had  occasion  heretofore  to  see,  the  laws  of  this  State 
prescribe  that  a  license  shall  be  granted,  and  the  rites  be  performed 
by  some  one  of  the  officials  named  in  the  statute  as  being  aathor- 
izcd  to  j)erform  them.  These  are  the  legal  requisites  to  a  valid 
marriage  in  this  State,  and  any  other  form,  not  in  conformity  with 
these  requii*ements  of  the  law,  would  be  illegal  and  voidinproee- 
cutions  for  unlawful  mamage. 

[Minor  point  omitted.] 
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We  deem  it  unnecefisary  to  notice  the  other  points  discussed  in 
appellant's  brief.  For  error  in  the  charge  of  the  court,  above  indi- 
cated, the  judgment  is  reversed  and  the  cause  remanded  in  order 
that  a  new  trial  may  be  had  in  conformity  with  the  hiw  as  herein 
enunciated. 

Bewrnd  and  rmnandetL 


NOLBK  y.  Statk. 

(14  Tez.  Ct.  App.  474.) 
€hrimijud  law  —  eonfuHon, 

While  the  prisoner  was  under  arrest  for  murder,  and  in  shaekles^  he  waa  taken 
to  the  place  of  the  homicide  and  was  asked  what  he  had  done  with  the  body, 
and  he  pointed  to  the  hill  where  the  dead  body  had  been  found.  He  was 
not  cautioned  as  to  the  effect  of  admiaalona.  HM,  that  evidence  of  the  torn- 
going  waa  Improperly  admitted.    (See  note,  p.  358.) 

pONVICTION  of  murder.    The  opinion  states  the  case. 

A.  P.  Bagbf/t  for  appellant. 

J.  H.  BxirtSy  assistant  attorney-general,  for  State. 

WiLLBON,  J.  Defendant  appeals  from  a  third  conviction  of 
murder  in  the  second  degree,  the  two  former  convictions  having 
been  set  aside  \\\^n  appeals  to  this  court.  8  Tex.  Ct.  App.  585; 
9  id.  419.  As  the  case  is  now  presented  there  are  but  few  questions 
necessary  to  be  considered. 

[Minor  point  omitted.] 

We  find  iu  the  record  the  following  bill  of  exceptions:  '^  Be  it 
remembered  that  on  the  trial  of  the  above  styled  cause,  and  after 
the  State  and  defendant  had  closed  their  evidence,  and  the  opening 
arguments  for  both  State  and  defendant  had  been  made,  the  State, 
through  her  district  attorney,  asked  leave  to  recall  the  witness 
Henry  Shane,  and  to  prove  the  acts  of  defendant  when  brought 
back  to  the  spot  where  the  homicide  was  committed;  to  which  pro- 
ceeding the  defendant,  by  counsel,  objected,  and  said  objection 
being  overruled  by  the  court,  said  witness  was  recalled,  and  was 
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asked  by  the  district  attorney  what  was  said  to  defendant  after  he 
was  brought  back  to  said  spot  where  the  murder  was  committed. 
Witness  replied  that  he  asked  the  defendant  what  had  been  done 
with  the  body^  to  which  defendant  replied  by  pointing  to  the  hill 
where  the  dead  body  of  deceased  had  been  previously  found.  De- 
fendant was  under  arrest  at  the  time,  and  had  been  for  two  or  three 
days  previously.  Said  defendant  and  Swift  had  been  handcuffed 
together,  and  part  of  the  time  tied  with  a  rope.  Witness  had 
talked  with  defendant  about  the  murder  of  deceased,  and  defend- 
ant was  informed  of  what  he  was  under  aurrest  for.  Defendant  was 
not  cautioned  that  his  admissions  might  be  used  against  him.  To 
all  of  wliich  proceedings,  and  to  the  testimony  of  said  recalled  wit- 
ness, defendant,  by  counsel,  excepted,"  etc. 

[Minor  consideration  omitted.] 

But  the  question  remains,  was  this  evidence  admissible  at  any 
time  ?  It  is  very  clear  that  under  the  circumstances,  if  the  defend- 
ant had  confessed  his  guilt,  such  confession  would  not  have  been 
admissible  against  hinu  It  was  so  determined  by  this  court  on  a 
former  appeal  of  this  case.  Nolen  v.  State^  8  Tex.  Ct  App.  585. 
But  does  the  role  which  excludes  conf easions  which  are  not  brought 
within  the  exceptions  of  the  statute  (Code  Grim.  Proc.,  art.  750), 
also  apply  to  and  exclude  the  acts  of  the  defendant  done  under  the 
same  circumstances  ?  This  is  the  question  directly  presented  by 
the  defendant's  bill  of  exception,  and  is  one  upon  which  wo  find 
some  conflict  of  opinion.  It  was  the  opinion  of  the  learned  judge 
who  tried  this  case,  that  while  the  statements  or  confessions  of  de- 
fendant mode  while  under  arrest  were  not  admissible  against  him» 
yet  the  acts  performed  by  him  wei*e  admissible ;  and  holding  this 
Tiew,  he  allowed  the  prosecution  to  introduce  the  evidence  objected 
to  by  defendant ;  and  set  forth  in  the  bill  of  exception  we  have 
quoted.  This  opinion  of  the  learned  judge  was  no  doubt  based 
upon  the  opinion  of  this  court  in  Rhodes  v.  StcUe^  11  Tex.  Ct.  App. 
563,  where  it  is  said  :  ''  A  distinction  has  always  been  made  between 
acts  performed  and  confessions  made  by  a  defendant  while  under 
arrest  The  former  are  admitted,  whilst  the  latter  are  not,  unless 
coming  strictly  within  the  letter  of  the  statute."  In  this  Rhodes 
case  the  defendant  was  charged  with  the  theft  of  money  and  was 
under  arrest,  and  while  under  arrest,  she  was  taken  to  the  house 
where  the  stolen  money  was  supposed  to  be  concealed,  and  there 
she  pulled  up  a  plank  in  the  floor  of  the  house  and  looked  vndei 
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Ae  floor  as  if  she  was  looking'  for  the  inonej,  but  produced  noth* 
JDg.  These  acts  of  the  defendant  were  prored  by  the  State  over 
the  objections  of  defendant^  and  this  court  held  that  such  eyidence 
WIS  admissible.  In  support  of  the  doctrine  announced  in  that  case 
the  courty  in  its  opinion,  cites  Mizabeih  t.  State,  27  Tex.  329 ; 
Walker  y.  State,  7  Tex.  Ct.  App.  245;  s.  c,  32  Am«  Bep.  595;  and 
Preston  t.  State,  8  Tex.  Ot.  App.  30 ;  and  the  first  named  case  is 
especially  referred  to  as  a  case  in  point. 

That  case,  Blixabeth  v.  State,  was  a  trial  for  the  murder  of  a  child. 
While  the  defendant  was  under  arrest  she  told  her  guard  that  she 
could  show  the  dead  body  of  the  child,  which  at  that  time  had  not 
been  discovered ;  she  then  walked  up  a  ravine  which  was  close  by, 
and  walked  into  a  hole  of  water,  saying  that  the  child  was  in  there, 
flod  brought  out  the  dead  body  of  the  child.  It  was  held,  over  the 
Ejections  of  the  def^idant,  that  the  prosecution  might  prove 
the  above  stated  facts.  We  have  no  doubt  of  the  correctness  of 
tiiat  ruling.  We  think  such  testimony  was  strictly  within  one  of 
the  exceptions  of  the  statute,  because  it  was  in  consequence  of  the 
defendant's  acts  that  the  dead  body  of  the  murdered  child  was 
discovered,  and  it  was  upon  this  ground  that  the  Supremo  Court 
held  it  to  be  admissible. 

Upon  a  careful  examination  and  thoughtful  consideration  of  l^ho 
JBlizabeth  case,  we  are  of  the  opinion  that  it  does  not  support  tho 
opinion  of  this  court  in  the  Rhodes  case.  There  is  a  marked  and 
very  material  distinction  in  the  two  cases.  In  the  Elizabeth  case 
the  acts  performed  by  tho  defendant  led  to  the  discovery  of  tho 
dead  body  of  the  child.  In  tho  Rhodes  case  tho  acts  jx^rformed  by 
tho  defendant  did  not  lead  to  the  discovery  of  the  stolen  money. 
We  will  refer  to  this  distinction  more  fully  in  a  subsequent  portion 
of  this  opinion. 

Walker  v.  State,  cited  as  supporting  the  Rhodes  decision,  is  we 
think  essentially  different  from  the  Rhodes  case,  and  does  not 
support  it.  While  under  arrest  upon  a  charge  of  murder,  and 
during  an  examining  trial  upon  the  charge  before  a  justice  of  the 
peace,  the  defendant  Walker  was  caused  by  the  magistrate  to  make 
tmcks  in  the  ashes  and  sand,  and  a  measure  was  applied  to  these 
teacks  which  fitted  exactly,  and  this  measure  was  of  tracks  found 
nt  the  place  of  the  murder.  These  facts  were  proved  over  the  ob- 
jections of  defendant  upon  his  trial  after  indictment ;  to  which  he 
•bjectod,  and  upon  appeal,  this  court  held  the  evidence  was  admis* 
Vol.  XL VI— 32 
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M\h\e,  quoting  at  length  from  the  opinion  in  StaUy.  Oraham,  74  N. 
C.  646,  where  the  identical  question  was  presented  and  determined, 
«nd  a  portion  of  which  opinion  we  here  quote  :  **  The  object  of  all 
evidence  is  to  elicit  the  truth.  Confessions  which  are  not  voluntaiy, 
but  are  made  either  under  the  fear  of  punishment  if  they  are  not 
made,  or  in  the  hope  of  escaping  punishment  if  they  are  made, 
Are  not  reoeived  as  oyidence,  because  experience  shows  that  they 
are  liable  to  be  influenced  by  those  motiyes,  and  cannot  be  relied 
on  as  guides  to  the  truth.  But  this  objection  will  not  apply  to 
evidence  of  the  sort  before  us.  No  fears  or  hopes  of  the  prisoner 
could  produce  the  resemblance  of  his  track.  This  resemblance  was 
a  fact  calculated  to  aid  the  jury,  and  fit  for  their  consideration." 

It  wiU  be  iierceived  from  the  foregoing  extract  that  the  admissi- 
bility of  the  testimony  as  to  the  tracks  was  founded  upon  the  reason 
that  no  hopes  or  fears  of  the  prisoner  could  produce  a  resemblance 
^f  his  tracks,  while  confessions  are  excluded  because  experience 
ahows  they  are  liable  to  be  influenced  by  such  motives,  and  are 
therefore  not  always  truthful. 

In  the  Preston  case,  mpra^  we  find  nothing  in  support  of  the  broad 
doctrine  laid  down  in  the  Rhodes  case,  that  the  acts  of  the  defend- 
ant are  never  to  be  treated  as  confessions  so  as  to  render  them 
inadmissible  in  evidence,  but  that  such  acts  are  admissible  under 
circumstances  which  would  exclude  confessions.  We  have  found 
110  authority  which  in  our  judgment  upholds  the  doctrine  of  the 
Rhodes  case  to  the  extent  that  it  seems  to  reach. 

Mr.  Wharton  says  that  <'  confessions  may  be  by  iicts  as  well  as 
words  *^  (Whart.  Crim.  Ev.,  §  683) ;  and  even  silence,  under  cer- 
tain circumstances,  is  taken  as  a  confession.  Id.,  §  679.  Suppose 
a  prisoner  charged  with  murder  is  asked  the  question,  •*  Are  you 
guilty  of  murder?"  and  instead  of  saying  "I  am,"  ho  makes  an 
affirmative  movement  of  his  head.  Would  this  movement  of  the  head 
be  admissible  evidence,  while  his  confession  by  words  would  be  in- 
admissible ?  Suppose  he  were  told,  "  You  murdered  the  deceased  ; 
you  crushed  in  his  head  with  an  axe  ;  you  dragged  him  into  yonder 
thicket  and  left  him,  after  having  robbed  him,"  and  in  response  to 
this  charge  the  prisoner  had  not  uttered  a  word,  but  had  nodded 
his  head  in  assent  to  the  truth  of  the  same  ;  will  it  be  contended 
that  the  act  of  nodding  his  head,  because  it  is  an  ad  and  not  a 
statement  or  declaration,  is  com}>etent  evidence  against  him,  when 
if  he  had  t^onfcssed  the  charge  by  words  such  confession  would  have 
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I>een  ezdaded  P  We  are  unable  to  perceive  the  reason  of  the  rule 
which  admits  the  ads  while  it  excludes  the  words.  Ads,  it  is  said, 
«peak  louder  than  words,  and  this  being  generally  trne,  they  should 
be  i-egarded  as  confessions,  as  much  so  as  words,  and  the  law  does 
so  regard  them.  Ads  are  but  a  kind  of  language,  expressing  the 
emotions  and  thoughts  of  the  person  performing  them,  more  forcibly 
and  convincing  sometimes  than  words,  but  still,  like  words,  only  a 
medium  through  which  the  inward  feelings,  thoughts  or  intents  of 
the  i^erson  are  outwardly  indicated. 

In  the  case  before  us,  the  prisoner  }K>inted  in  the  dii*ection  of 
where  the  body  of  deceased  had  been  found,  when  asked  what  they 
bad  done  with  deceased.    Instead  of  this  res2X)nse  to  the  question, 
suppose  ho  had  said:  '^  We  left  the  dead  body  of  deceased  on  yonder 
hillside."    Would  this  answer  have  been  admissible?    AVo  think 
not  under  the  long  line  of  decisions  in  this  State.    How   tlien  can 
it  be  said  that  his  gesture  is  competent  evidence?    Upon  what  prin- 
ciple is  this  distinction  founded?    Can  a  confession  be  indirectly 
admissible  which  would  not  be  directly  so?    Would  not  such  a  con- 
struction of  the  law  defeat  its  purposes?    Would  it  not  probably 
lead  to  great  evils?    Under  such  a  rule,  extorted  confessions  of 
guilt,  made  by  nods,  winks,  gestures,  and  other  acts  would  be  frc- 
cuently  paraded  in  cases  to  supply  the  absence  of  sufficient  evidence 
to  establish  the  guilt  of  the  accused.     Such  evidence  would  be 
caisily  attainable  in  most  cases,  and  would  be  as  unreliable  and  ob- 
jectionable in  every  respect  as  confessions  by  words.     As  said  by 
Roscoe  and  Greenleaf :  '^  The  influence  which  might  pro<lucc  a 
groundless  confession  might  also  produce  groundless  conduct." 
Jiosc.  Cr.  Ev.  51;  1  Greenl.  Ev.,  §  232.     In  this  case,  for  illustra- 
tion, the  same  influences  which  might  have  prompted  the  defend- 
ant to  confess  by  words  that  ho  had  committed  the  murder  might 
liave  also  prompted  him  to  point  in  the  direction  of  where  the  dead 
body  of  the  murdered  man  had  been  found.     Both  the  above  quoted 
standard  authors  lay  down  the  rule  that  the  acts  of  the  prisoner  are 
ill  such  cases  placed  upon  the  same  plane  with  his  words,  and  where 
the  one  is  inadmissible  so  also  is  the  other. 

We  are  of  the  opinion  that  the  rule  announced  in  the  Rhodes 
C2i£e  is  in  conflict  with  the  authorities  and  with  the  reasons  which 
support  the  law  governing  the  admissibility  of  confessions,  and  we 
must  therefore  overrule  that  case  upon  this  subject. 

Another  serious  question  here  presents  itself.     It  appears  that 
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the  defendant  pointed  in  the  direction  of  where  the  body  of  the  de- 
oeased  had  been  found.  It  was  not  in  consequence  of  any  thing 
said  or  done  by  the  defendant  that  the  dead  body  was  dificoTered,. 
or  that  any  fact  connected  with  the  homicide  was  discovered.  A 
confession  is  admissible  against  a  defendant  when  he  makes  state- 
ments of  facts  or  of  circumstances  that  arc  found  to  be  true,  which 
conduce  to  establish  his  guilt;  such  aa  the  finding  of  secreted  or 
stolen  property,  or  instrument  with  which  he  states  the  offense  was 
committed.  Go<le  Grim.  Proc.,  art  750.  Does  this  mean  facts  or 
circumstances  which  have,  prior  to  and  independent  of  tlie  confes- 
sion, been  found  to  be  true,  or  is  it  confined  to  such  facts  or  cir* 
cumstances  as  ai'e,  in  consequence  of  and  by  means  of  the  informa* 
tion  afforded  by  the  confession,  found  to  be  true? 

Upon  this  question  we  find  the  autliorities  uniform.  Mr.  Greeu* 
leaf  states  the  rule  in  the  following  language:  ''Where,  in  conae* 
quenco  of  the  information  obtained  from  the  prisoner,  the  property 
stolen,  or  the  instrument  of  the  crime,  or  the  bloody  clothes  of  the 
person  murdered,  or  any  other  material  fact  is  discoyered,  it  is  com* 
potent  to  show  that  such  discovery  was  made  conformably  to  the 
information  given  by  the  prisoner."  1  Greenl.  Ev.,  §  231.  Mr.  Phil- 
lips states  the  rule  in  substantially  the  same  words.  1  Phil.  Ev. 
554.  Mr.  Koscoe  says:  ''  Although  a  confession  obtained  by  means 
of  promises  or  threats  cannot  be  received,  yet  if  in  consequence  of 
that  confession  certain  facts  tending  to  establish  the  guilt  of  the 
prisoner  are  made  known,  evidence  of  those  facts  may  be  received.'^ 
Sosc.  Gr.  Ev.  50.  Mr.  Bishop  announces  the  same  doctrine.  1 
Bish.  Grim.  Proc.,  §  1242.  Mr.  Wharton  says:  ''Although  confes- 
sions made  by  threats  or  promises  are  not  evidence,  yet  if  they  are 
attended  by  extraneous  facts  which  show  that  they  are  true,  any 
such  facts  which  may  be  thus  developed,  and  which  go  to  prove 
the  existence  of  the  crime  of  which  the  defendant  was  suspected, 
will  be  received  as  testimony,  e.  g.y  where  the  party  thus  confessing 
points  out  or  tells  where  the  stolen  property  is,  or  where  he  states 
where  the  deceased  was  buried,  or  gives  a  clue  to  other  evidence 
which  proves  the  case.  But  if  in  consequence  of  the  confession  of 
the  prisoner  thus  improperly  drawn  out  the  search  for  the  property 
or  person  in  question  proves  ineffectual,  no  proof  of  confession  or 
searcli  will  be  received.'*    Whart.  Or.  Ev.,  §  678. 

We  believe  it  will  be  found  upon  examination  that  the  decisions 
of  tlie  courts  of  tliis  State  have  uniformly  been  in  accord  with  the 


AUSTIN  TERM,  188a  233 

Kolen  V.  State. 

rule  as  stiitcd  by  the  elementary  authors  we  have  cited.  Wo  have 
ionnd  no  case  in  wliich  a  contrary  doctrine  haa  been  adopted.  In 
Massey  y.  State^  10  Tex.  Ct.  of  App.  645,  this  coni't  said:  *'  Con- 
fessions made  under  arrest,  unless  voluntary  and  after  warnings 
may  be  used  to  the  extent  that  the  i>arty  made  statement  of  facts 
^nd  circumstances  found  to  be  true,  and  no  further.  Beyond  the 
facts  stated,  and  aB  far  as  they  furnish  information,  other  portions 
of  the  confession  would  not  be  admissible.''  In  Davis  v.  State,  8 
Tex.  CL  App.  510,  the  doctrine  we  haye  quoted  f  i*om  the  text-books 
is  fully  and  plainly  approved  and  adopted. 

We  hold  it  to  bo  settled  then,  that  the  statement  of  facts  or 
circumstances  which  are  already  known  to  exist,  and  which  statement 
<loes  not  lead  to  any  information  connecting  or  tending  to  connect 
the  defendant  with  the  crime,  will  not  be  sidmissible  in  evidence 
against  the  defendant,  if  made  while  under  an*est,  unless  it  is  made 
admissible  under  some  otlior  exception  in  the  statute. 

Applying  the  rules  wo  have  discussed  to  the  evidence  of  defend- 
ant's act  in  iK)inting  in  the  direction  of  where  the  body  of  deceased 
had  been  previously  found,  we  are  of  the  opinion  that  it  was  not 
competent  evidence,  because  it  was  a  confession  by  act  of  a  knowl- 
edge of  facts,  which  knowledge  tended  to  connect  defendant  with 
the  murder,  and  was  made  while  he  was  under  arrest,  without  his 
being  first  cautioned  that  it  might  be  used  against  him,  and  with- 
out being  accompanied  by  a  sttitement  of  any  fact  or  circumstance 
found  to  be  true  which  conduced  to  establish  his  guilt.  While  the 
Icai'ued  judge  who  tried  the  case  was  fully  authorized  by  the  opinion 
of  this  court  in  the  Rhodes  case  in  admitting  this  evidence,  we 
must  now  hold  this  court  was  mistaken  in  the  rule  laid  down  in  that 
case,  and  tiiat  tiie  admission  of  the  testimony  was  error,  for  which 
the  judgment  must  he  reversed. 

[Omitting  other  matter.] 

Because  the  court  erred  in  admitting  the  evidence  complained  of 

in  defendant's  bill  of  exception  hereinbefore  quoted,  the  judgment 

is  reversed  and  the  cause  remanded. 

Reversed  aiidrematuled. 

KoTB  BY  xn  BsFOBTUL— Bee  14  Am.  Bep.  488,  n. ;  39  Alb.  L.  J.  219 ;  81  Encr.  R.  78r. 
Before  a  confearion  caa  be  jreoeived  la  erideooe  t(  must  be  flhown  to  have  been  voluokuy. 

Altfaoii^  it  Is  competent  to  inquire  whether  the  prisoner  states  that  certain  thinipi 
would  be  found  Igr  seai^tng  a  particular  place,  and  to  prove  that  thi^  were  aooordlngly 
Jbimdi,7etit  is  not  competent  to  Inquire  whether  he  confessed  that  he  had  concealed 
them  there,  and  the  fact  that  they  were  so  found  does  not  render  admissible  a  confession 
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ondttly  obtalnecL  8taU  r,  Onrve^t  S8  La.  Ann.  9fi5;  M  Am.  Itop.  128.  In  Mamey  v. 
SiaU^  10  Tex.  App.  Rep.  ei5,  Um  court  held  that  *  *  Oonf  eerioni  made  under  arrest,  thoucH 
not  Tolunlanr  or  after  wemlac,  maf  be  used  la  evidence  to  tlie  extent  that  the  aocuaed 
made  statement  of  tacts  and  circumstances  found  to  be  true,  and  no  further.  Ontj  so 
much  of  the  confession  Is  sdmlssible  as  was  Indicative  of  verified  and  Inculpatory  disclos. 

In  StaU  V.  Pattermn^  73  Mo.  086,  the  court  held  that  it  was  **  for  the  trial  court.  In  each 
»,  to  determine,  as  a  preliminary  question,  whether  the  confession  was  made  wiih. 
that  deir<^ee  of  freedom  which  ought  to  occasion  its  admission ;  and  unless  there  Is  maul* 
fast  error  In  the  ruling,  its  admission  should  not  cause  a  reversal  of  the  judgment.  ** 

In  Redd  v.  State,  09  Ala.  255.  the  court  said:  * '  Tt  isa  well-established  maxim  of  the  law,, 
that  the  admlMlbility  of  evidence  is  always  a  question  to  be  determined  by  the  court,  and 
its  weight  or  credibility  is  for  the  determination  of  the  juiy.  It  Is  for  the  court  there- 
fore to  say  whether  the  confessions  of  a  prisoner  are  voluntary  or  involuntary,  and  thia 
question  being  Judicially  settled  cannot  be  reviewed  by  the  jury  Hence  a  charge  is 
erroneous  which  submits  to  them  the  decision  of  this  legal  question,  and  should  for  that 
reason  be  refused.  The  seventh  charge  requested  by  the  prisoner  was  liable  to  this 
objection.    Btth  v.   State,  3S  Ala.  fiOO;  Malthevo't  case,  65  Id.  63. 

"  There  is  no  conflict  whatever  between  this  principle  and  the  further  one,  which  is 
equally  well  settled,  that  after  the  oonfeseions  in  a  given  case  have  been  admitted,  the 
jury  may  consider  the  clrcumatancee  under  which  the  confessions  were  obtained,  and  the 
appliances  by  which  they  were  elicited,  including  the  situation  and  mutual  relation  of 
the  parties.  In  exercising  their  exclusive  prerogative  of  determining  the  credibility  of  the 
evidence  or  the  weight  to  which  it  Is  properiy  entitled  lu  controlling  the  formation  of 
the  verdict.    Drialer's  oaae,  28  Ala.  107;  MaUheum  v.  State,  66  id.  66. 

In  the  absence  of  timely  objections  from  the  accused,  the  court  will  not  exclude  evi- 
dence of  a  confession  made  by  him,  because  prelirainary  proof  was  not  offered  by  the 
prosecution  to  show  that  the  confession  was  made  freely  and  voluntarily,  unless  it  appears 
from  the  evidence  itself  that  the  confession  was  obtained  from  the  accused  by  means  of 
promises  or  threats.    StMe  v.  DavU,  84  La.  Ann.  851. 

The  court  said  :  *'  At  the  instance  of  the  accused,  the  court  must  exact  proof  te 
show  the  nature  and  the  circumstances  of  the  oonfeseion,  but  not  otherwise.  **  A  dUfeiw 
ent  ruling  would  have  a  tendency  to  induce  the  accused  to  take  his  chances  of  an  acquittal 
under  evidence  which  had  been  introduced  without  objectlon.and  in  case  of  conviction,  to 
obtain  a  new  trial,  on  the  ground  of  erroneous  rulings  by  the  judge  on  points  not  raised  on 
the  trial.  The  judge  who  conducts  the  trial  of  a  criminal  case  cannot  be  required  to 
champion  the  rights  of  the  accused,  and  to  anticipate  pleas  or  objections  In  his  behalf,  on 
points  which  are  not  suggested  by  his  counsel,  and  In  proceedings  which  are  not  mani- 
festly Illegal  or  clearly  injurious  to  the  accused. 

**  This  question  was  very  ably  reviewed  and  judiciously  disposed  of  In  the  case  of  £bsr^ 
hart  V.  State  of  Oetrrgia,  47  Oa.  OOB,  from  which  we  quote  the  following  language :  '  But 
oonfessions  are  not  legal  evidence  standing  alone .  They  are  received  In  criminal  cases 
on  the  same  principle  as  In  civil.  It  is  the  right  of  the  prisoner  to  object  to  their  coming 
in ;  but  If  he  or  his  counsel  fail  to  object,  and  the  confesBions  go  to  the  jury  without  any 
special  Inquiry  as  to  the  circumstances,  he  Is  not  entitlsd  to  a  new  triaL'  See  also,  Watei^ 
man's  Crim.  Digest,  No.  221,  p.  149 ;  Ro8Coe*s  Crim.  Ev.  66 ;  Wharton's  Crim.  Ev..  %  680.** 

In  the  case  of  Co.r  v.  People,  80  N.  Y.  600,  it  was  held  that  **  Evidence  of  confessions 
made  by  a  prisoner  after  his  arrest  In  another  State  to  the  police  offloer  making  tha 
arrest,  when  not  induced  by  any  promise  or  threat,  and  voluntarily  on  his  part,  is  compe> 
tent." 

The  court  said :  *'  The  confessions  of  the  prisoner  made  at  the  station-house  In  Boston 
after  his  arrest,  to  the  police  officer  who  arrested  him,  were  properiy  admitted  In  evi- 
dence. The  confession  was  not  induced  by  any  promise  or  threat,  and  so  far  as  appesrs, 
was  entirely  voluntary.  People  v  Went*,  87  N.  T.  80O.  It  Is  not  sufficient  to  exidude  a 
confession  by  a  prisoner  that  he  was  under  arrest  at  the  time,  or  that  it  was  made  to  the 
officer  In  whose  custody  he  was,  or  In  answer  to  questions  put  bjr  him,  or  that  it  was  made 
under  hope  or  promise  of  a  benefit  of  a  collateral  nature.  1  Greenl.  Sv. ,  1 880 :  Jor  on 
OonfBMlons,  1 13 ;  il«2;  V.  Llo|fd,6  0ar.  ftFe7ne,808;  ;8tolif  v.  2hlro,  00  Vt.  488.*" 
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laJfotOeMS  V.  suite,  •IiM<Teiin.)]»k  It  was  held  that  "^  T6  ny  to  tha  priaoner  that 
*«B  bonait  cnnfMrinn  to  good  for  the  woil,*  ia  not  a  promtoa  of  temporal  benefit  or  dto- 
ebifge  ftfom  ponlahmeiit  for  the  ertme  chained  as  -will  render  a  oonfeHion  Inadmtasibto.*' 

A  confeHion  obtained  Iqr  a  iiriTate  perM>n  by  mjing  to  the  aocoaed :  **  I  know  your 
father,  and  70a  bad  better  tell  me,  so  I  can  tell  him  so  that  he  eao  help  you,"  is  not  ob- 
tained by  dnreas  where  thete  is  no  reason  to  belioTe  that  the  person  obtaining  it,  or  the- 
father  of  the  aoeuaed,  eoold  inflmwoe  the  proeecntlon.    80  Mich.  M6;  M  Alb.  L.  J.  <19i. 

The  eoort  said :  **  The  only  legitimate  inferanoe  to  be  drawn  from  the  Induoement  held 
oDt  In  this  ease  would  be  that  his  father  would  aid  and  assist  him  in  any  proaeeution  that 
might  afterward  be  commenced.  Such  help  when  promised  by  a  private  indlTidnal  ia 
not,  in  my  opinion,  such  a  flattery  of  hope  as  to  destroy  the  Tolnntaiy  oharaeter  of  tba 
eoafwlon  made  In  consequence  thereof.  There  doubtless  have  been  oases  which  have- 
gone  farther  than  this,  and  whkh  if  followed  would  exclude  what  was  said  in  tUs  case ; 
but  in  my  opinion  the  better  reason  and  weight  of  authority  Is  the  other  way .  1  Oreenl. 
Br.,  1 219  et  uq.  and  note." 

In  Stole  ▼.  ulljiAoiise,  3iLa.  Ann.  0,  It  was  held  that  *'  ▲  confession,  made  by  the  accused 
whilst  tuearoarated,  to  a  police  ofllcer,  to  admissible  In  evidence  when  neither  threats  nor 
promises  were  offered  by  the  latter  to  obtain  the  said  confeasion.** 

In  IZedd  v.  SCafe,  68  Ala.  48S,  It  was  held  that  **The  confeaeions  of  the  accused,  if  made- 
▼olnntarily,  not  being  Induced  by  hope  or  fear  excited  by  others,  are  admissible  OTidence 
against  him.  That  they  were  made  while  he  was  under  arrest,  or  to  officers  of  the  law. 
or  even  elicited  by  Inquiries  addressed  to  him,  did  not  require  their  exclusion.  CbrroU  v. 
Slate,SAto.»;  Jnt»iilclinT.Aate,28id.  0;  £ift(/v.iSCa£e,  40  id.814.*' 

In  thto  caae  on  second  appeal  (00  Ala.  255),  it  was  held  that  ^  Where  a  confession  waa 
made  at  a  Ute  hour  of  the  night  to  the  sherifF  of  the  county  by  a  prisoner  who  was  con- 
fined in  Jan  CO  the  charge  of  murder,  and  who  had  been  advised  that  a  mob  was  gather- 
ingin  town  to  reacue  him  from  jail,  and  who  knew  that  a  guard  of  eight  or  ten  persona 
had  been  sununoned  to  protect  him,  one  of  whom  had  asked  him  *  whether  he  was  afraid 
of  amob,' to  which  he  replied  in  the  negative,  and  to  whom  the  sheriff  himself,  in  the- 
presenoe  of  a  half  dozen  of  the  guards,  had  stated  tluit  ho  was  *  In  a  bad  fix,'  and  in  reply 
to  a  question  put  by  the  prisoner,  had  told  him  that  '  sometimes  in  cases  of  assault  and 
battery  and  simOar  cases.  It  would  be  best  to  plead  guilty.*  That  such  confession  was  ob- 
tained under  the  combined  infiuence  of  both  hope  and  fear,  and  was  inadmissible. 

**  Another  confeasion  of  a  similar  character  made  hy  the  prisoner  on  the  following  mom- 
log  to  the  Jailor,  when  he  went  up  to  feed  the  prisoners,  which  seems  to  liave  been  elicited 
by  a  question  pat  by  him  to  the  prisoner,  asking  whether  the  prisoner  had  any  thing  to  say 
to  him,  to  preenmed  to  have  originated  from  the  same  motives,  and  is  inadmissible,  in 
the  abeence  of  evidence  showing  that  the  iniiuenoe  exerted  upon  the  mind  of  the  pria- 
oner  by  theeventa  of  the  previous  night  had  been  removed." 

The  court  said :  **  The  more  modem  rule  in  reference  to  extra  judicial  confessions  made 
\if  persons  charged  with  crime  has  never  prevailed  In  thto  State,  holding,  that  in  order 
to  Justify  their  exclusion  from  evidence,  they  must  have  been  induced  by  a  poeitive  prom- 
ise made  or  sanctioned  by  a  perK>n  In  authority  —  an  officer  of  the  law.  Whart .  (Mm.  Ev. 
m.  The  settled  rule  of  thto  court  Is,  that  all  such  confessions  are  yrinia  facU  involun- 
taiy,  and  they  can  be  rendered  admissible  only  by  shovring  that  they  are  voluntary  and 
not  constrained  —  or.  In  other  words,  free  from  the  Influence  of  fear  or  hope,  applied  to 
the  prisoners  mind  by  a  third  person.  Murphy  v.  Staltt  08  Ala.  1 ;  JohtiMton  ▼. 
SUit^  SB  id.  87;  Pivrter  v.  8iaU,  55  id.  OB:  Clark's  Man.  Crim.  Law,  {  2480;  Clark's 
Grim.  Dig.,  1 336;  1  Brick.  Dig.  509, 1 850.  It  is  not  sufficient  objection  thatthey  are  ello- 
ited  by  mere  adjurations  to  speak  the  truth,  for  thto  may  be  properly  construed  as  advice 
to  assert  Innooenoe  as  well  as  to  confess  guilt.  Aaron  v.  States  87  Ala.  106;  Kitig'i  case,  40  Id. 
SI4 ;  Whart.  CHm.  Ev.,  {$  617,  073.  Nor  are  confessions  rendered  inadmissible  by  the  mere 
fact  of  being  made  to  sheriffs,  constables.  Jailors,  or  other  officers  of  the  law  having  the 
'«gil  custody  of  the  prisoner.  Aanm^$  case,  eupra ;  Whart.  Crim.  Ev.,  M  647, 040.  Tl)e 
tme  test  is,  whether  under  all  the  surrounding  circumstances,  they  have  been  Induced  by 
a  threat  or  promise,  express  or  implied,  operating  to  produce  in  the  mind  of  the  prisoner, 
^apprehension  of  harm  or  hope  of  favor.  If  so,  whether  tme  or  false,  such  confessions 
nuit  be  exdudod  from  the  coiisidemtion  of  the  Jury  as  having  been  procured  by  undue 
tofluance.    WharU  Crim.  Cv.,  1078;  Porter  v  State,  55  Ala.  .96.    And  It  has  generallir 


256  TEXAS, 

Nolen  T.  Sute. 


•f 


heUiMmidbjlfr.WliartM,  that 'aajadTfoetDapfiMBerbjapenoiiia  anttHor- 
i»j,  ttBtnag  him  it  would  be  bettor  for  iiim  to  ooafeas,  vf Uetee a oonfearioii  induced  bj  ft,* 
and  he  dtes  numerms  aothorltlee  la  mipport  of  thia  viev.  Whait.  Cr.  St.,  H  651,  cak, 
Bez  T.  Drew,  SCStF.UB;  SiaU  r.  For*,  37  N.  H.  175 ;  Vamghan  r.  Guau,  17  Orat.  5?!. 
PeofrfeT.  Bobertmm,  1  Wheeler^ Q-.  Gteea. «7 ;  i\irCer'« case, 83  Ala.  SS,  supra :  1  OreenL 

So  wiien  a  eoof eorion  liaa  been  once  olitained  through  the  tafluenoe  of  liope  or  fear; 
of  aalmllar  Huuraeter  sabeequently  made,  as  Is  uniformly  held,  maj  lie  infer* 
red  to  liave  originated  from  tlie  same  motive,  and  in  the  absence  of  evidenoe  to  Uw  con- 
tnrj  siiowingthat  the  original  Influenoe  had  ceased  or  been  dispelled,  tboj  are  iiMMiinFt- 
•ibie.  Whart.  Cr.  1>.,  S  ^77;  Ward  r,  Stai^,  80  Ala.  1«);  Bnb  v.  £^U,  3S  id. 
800 ;  caark*B  Man.  O.  Law,  %itaO;  Fktrier's esse  imprtt),  SS.Ala.  86 ;  4  Greenl.  £v.,  8  2S1.** 

*'In  the  light  of  the  abovo  prinelplee,  the  confessions  made  by  the  prisoner  to  Ferr^ 
the  sheriff,  should  have  been  ezdoded  from  the  jurj.  They  seem  to  have  been  made  at 
a  late  hour  in  the  night,  while  the  defendant  was  in  custody,  and  to  an  officer  of  the  law. 
The  prisoner  had  been  adflsed  that  a  mob  was  gathering  in  town  for  the  purpoae  of  res- 
enfng  him  from  tiw  jail  where  he  was  confined.  He  knew  that  a  guard  of  elg^t  or  tea 
persons  had  been  siunmoned  to  protect  him,  one  of  whom  had  asked  him,  whether  he 
wasafVaidof  a  mob,*  to  wlileh  he  had  replied  in  the  negative.  The  sheriff  himself;  in  the 
presence  of  half  a  doasn  of  the  guards.  Informed  him  that  he  was  in  a  *  bad  fix.  *  and  in 
reply  to  «  question  pat  by  the  prisoner,  hsd  told  him  that  sometime*,  la  esses  of  assault 
and  battery  and  similar  cases,  it  was  beet  to  plead  guilty.  Thereupon  followod  the  omw 
fissions  to  which  objection  was  taken.  They  were  obtained,  we  thinks  under  the  com- 
bined influence  of  hope  and  fear,  and  were  improperty  admitted.        *       *       #       • 

**  Next  morning  other  confessions  of  a  similar  character  were  made  to  the  Jailer,  Tucker, 
when  he  went  up  to  feed  the  prisoners,  which  seem  to  haTo  been  alidted  by  a  queattoa 
put  by  him  to  the  prisoner,  asking  whether  he  (the  prisoner)  had  any  thing  to  say  to  him 
(Tucker).  There  Is  no  eridence  tending  to  prove  that  the  Influence  exerted  upon  the  miad 
of  the  prisoner  by  the  etents  of  the  prerious  night  had  been  removed.  Theae  Tmnfcs. 
slons  were,  in  our  Judgment,  also  improperty  admitted. 

*^  For  the  error  of  the  court  In  admitting  the  confessions,  its  Judgment  is  reversed  and 
the  cause  remanded.'* 

In  McAdory  v.  8t(Ue,  8S  Ala.  154;  it  was  held  that  *' where  a  confession  has  been  ob- 
tained by  improper  influences,  subsequent  confessions,  while  such  Influence  continues, 
are  inadmissible;  but  there  is  no  rule  that  because  one  person  applies  such  Inflnencea  and 
they  are  unavailing,  subsequent  confessions  made  to  other  peraons  will  be  preaunied  to 
have  been  induced  by  them.*' 

The  court  said  :  ''CJonfesslons  of  guilt  cannot  be  received  aa  evidence,  unless  they  sp- 
pear  to  have  been  voluntary.  Whether  they  are  voluntary,  it  is  the  duty  of  the  court  to 
detei*mlne,  after  a  careful  consideration  of  the  age,  situation  and  character  of  riie 
accused,  and  the  circumstances  under  which  they  are  made.  When  all  these  are  consfd- 
ei*ed,  if  it  satisfactorily  appears  tha^th^y  spring  trom  the  volition  of  the  accused,  and 
tliere  is  an  absence  of  evidence  tliat  any  person  had  exerted  an  influence  to  induce  them, 
it  is  not  necessary  the  witness  proving  them  should  be  inquired  of,  whether  he  or 
any  other  person  had  told  the  prisoner  it  would  be  better  for  him  to  confess,  or  vrorse  0 
he  did  not.  I  Oreenl.  Ev.,  fi  319;  Levfmm  v.  State,  64  Ala.  5e90.  The  confesskm  of  itself, 
taken  in  connection  with  the  circumstanoee  under  which  It  was  made,  may  bear  the  best 
evidence  of  its  freedom  from  all  improper  appliances  to  the  mind  of  the  prisoner.    *  •  « 

Tlie  rule  is,  tliat  when  a  confession  has  been  obtained  by  improper  Influencea,  8ubse> 
quent  coufesslons,  while  such  influences  continue,  are  Inadmissible.  It  is  not,  that  when 
one  person  applies  such  influences,  and  they  are  unavailing,  confessions  made  aubse* 
qiiently  to  other  persons,  will  be  presumed  to  have  been  induced  by  them.  Leviton  t. 
Stttte,  atiitra. 

In  State  v .  Pattersnn,  73  Ho.  095;  It  was  held  that '  *  the  law  is  now  settled  that  a  con- 
fesRion  of  crime,  to  be  iDadmissible,  must  have  been  made  to  an  oflloer  of  the  law.  In  coq- 
tH.'quence  of  improper  influence  exeited  by  him.  The  fact  that  the  prisoner^  feet  wert 
tied  at  the  time  of  making  the  confession,  does  not  render  it  inadmissible.** 
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In  this  caw  the  oonrt  dtecnsKd  the  subject  at  length  and  ssM:  **  There  is  no  braacfa  of 
the  law  of  erldence  io  such  inextricable  confusion  as  that  relaUye  to  confessions .  Cassa 
tlisre  are  in  abandanoe,  where  In  one  Instance  a  confession  has  been  held  dearly  admis- 
tfile  where  a  eonf easlon  in  lllce  circumstances  in  all  subetantial  partleulars  has  been  held 
deaiij  ioadmiaslble.  The  conflict  of  anthority  Is  absolutelTirreeonctlahle.  Wethersfbta 
shall  be  content  with  eitingsomeof  the  authorftiea  and  stating  our  reasons  for  holding 
the  confessioii,  the  details  of  which  liave  already  been  given,  as  admisalbla. 

**Oreenleaf,  to  whose  work  we  are  cited,  states :  *  Before  any  oonfbasion  can  be  re- 
saiTed  in  erldefiee  ia  a  criminal  casoi  it  must  beshown  tliat  it  was  voiuatary.*  1  Oreeol. 
Xr.,  f  23SL  This  assertion  in  all  Its  broadneas  Is  not  supported  by  the  kuthoritiea. 
Wharton  laya  down  the  rule  quite  differently:  '  In  order  to  exclude  evidence  of  a  pria- 
oeer's  confesaioii,  it  must  appear  afllrmatiTely  that  aome  inducement  to  conAsss  waa  held 
out  to  him,  by  or  in  the  presence  of  some  one  having  authority.*  I  Am.  Crini.  Law, 
1 09L  Bosooe  is  thought  to  state  the  rule  more  accurately.  He  says:  *For  the  purpose  of 
introducing  a  confession,  it  is  unnecessary  in  general,  to  negative  any  promise  or  induoe- 
ju«Dt,  uoltiss  tt&cre  is  good  reason  to  suiq;>ect  that  something  of  the  Itiud  has  taken  place.* 
fioBCoe  Crim.  £v.  61 ;  id.  1. 40;  Bex  v.  Oews^  4  C.  &  P.  ^l ;  Whart.  Crim.  Ev.,  I  889; 
GSt.Tr.  807;  Reg.  v.  Garner,  1  Den.  C.  C.  829;  Beg,  v.  WUUanm,  3  Russ.  on  Crimes, 
4J2.  In  the  case  last  ciied TAUirroN,  J.,  said  :  *  Acoufession  is  presumed  to  he  volun- 
tary- unltsss  the  contrary  is  shown,  aad  as  no  threat  or  promise  Is  proved  to  have  been 
made  by  the  constables,  it  Is  not  to  be  presumed.*  In  that  case  the  one  of  Bez  v.  Swat^ 
k'lM,  AC.  &  P.  o48,  was  commented  on,  but  there  were  suspicious  circumstances  attend- 
iujtbe  confession  which  brought  It  within  the  rule  announced  by  Rosooe." 

**In  the  case  at  bar,  as  already  seen,  express  denial  waa  made  of  any  inducement  being 
held  out  to  the  prisoner.  This  denial  would  however  avail  nothing  if  In  Introducing 
evidence  of  the  oonfeasion  it  appeared  that  Induoementa  were  really,  though  unintention- 
ally, held  out.  Com.  v.  IVivfor,  6  Cosh.  DOS.  Does  the  evidence,  then  touching  the  con- 
fession and  the  surrounding  drcumstanoas  bear  about  them  indleatlonaof  each  influenoea 
that  the  law  will  not  sanction  7  la  short,  is  there  ground  for  belieC  that  the  prisoner  iuis 
falsely  accused  himself  as  guilty  of  a  capital  crime  f  If  these  questions  be  answered  in 
the  negative,  the  confession  waa  receivable.  It  belooga  alone,  aa  was  dedded  at  an  early 
day  in  this  State,  to  the  judicial  province  to  determine  aa  a  prellminaiy  qusstfon  whether 
a  cffiBfeasloB  was  made  with  that  degree  of  freedom  which  ought  to  occasion  its  admia- 
Bion  as  evidence.  Hector  v.  SLaU,  %  Mo.  166;  fSk  Am.  Dec.  464.  This  is  the  general  doo- 
trtM.  1  Whart.  Crim.  Law,  i6BB,  and  caaeseited;  lOreenl.  Xv.,  1 219, and caaea  cited ; 
1  CtHtibf  Crfm.  Law,  f  070.  And  unless  there  was  manlfeat  error  in  admitting  the  con- 
fsssion,  its  being  admitted  should  not  cause  a  reversal  of  the  judgment.-  Fi/e  v.  CSc>nu, 
tfPenn.8t.499.** 

**We,  however,  in  the  exercise  of  our  revisory  functions,  discover  no  error 
whatever  on  this  point  by  the  trial  court.  The  law  is  aettled  now  that  a  oonfeasion  to 
be  tnadmlaslble  must  be  made  to  an  ollloer  of  the  law,  in  ooneeqnenoa  of  improper  in- 
fluenoes  exerted  by  him,  and  if  no  threat  of  harm  or  promise  of  worldly  advantage  be 
niade  by  such  official,  or  by  the  master  of  the  accused  when  directly  oonoemed,  the  con- 
fesBfcm  is  admlaBible.  1  Am.  Crim.  Lew,  Sf  6B6,  693,  and  eases  cited ;  Whart.  CHm.  Ev., 
S  651.  In  the  llxvt  Instance,  when  the  prisoner  was  searched  in  the  mayor's  office  and 
told  that  he  had  *  better  tell  the  straight  truth,'  It  does  not  appear  that  the  sheriff  waa 
present ;  it  vroold  seem  that  he  was  not.  But  even  if  he  was.  It  is  difllcult  to  see  how 
these  words  ftxxn  one  not  in  author!^  could  be  regarded  by  the  accused  in  the  light  oif 
either  a  promlee  of  benefit  or  a  threat  of  injury.  And  a  mere  adjuration  to  apeak  the 
truth  does  not  vitiate  the  eonf  eaalon,  no  threate  or  promiaea  being  employed.  Whart. 
Ortm.  Xv.,  9  647,  aad  caaes  dtled.  But  no  confeaalon  waa  made  in  Sedalia,  and  none  ua- 
tU  the  next  day  when,  perhaps,  in  another  county,  and  whea  the  party  of  citiaena  had 
shown  themaelvee  the  previous  night  ready  and  willing  to  protect  the  prisoner  from  any 
supposed  attempt  at  violence.  In  a  caae  whUdi  arose  in  Alabama,  a  confession  waa  held 
admissible,  noiwithstandiog  that  on  the  day  before  the  priaoner,  when  confined,  waa 
actuaDy  threatened  hy  third  persons  with  violence.  Ifoss  v.  SiaU,  86  Ala.  911.  Here 
the  visit  at  night  by  third  persons  to  the  mayor's  office  may  have  rsaulted  fkt>m  a  mere 
Idle  or  Impertinent  eurioalty.   At  any  rate,  we  are  not  disposed  to  regard  any  appre- 
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''Nor  doetitinafetar  tliattliefeetofthepriaoiMrwera  tiedat  thettme.  DratUiUnw. 
8l)trt«»  SB  Ala.  9.  NorcanthewordsofHonibeck,  when  conversing  with  the  priaooer,  be 
held  as  oatoitated  to  excite  either  hope  or  fear  oC  either  temporal  beneOt  or  Injuiy. 
State  ▼.  Grant,  tt  Ue,  171.  Thej  amount  to  neither  promise  nor  threat.  Bo  that  erea 
should  Hombeck  be  regarded  as  a  pereon  in  authority,  this  fact  should  not  ezchide  the 
eontosrion.  In  HawkiM  ▼.  State,  7  Mo.  190,  the  sheriff  obsenred  to  the  prisoner 
that '  It  would  be  better  In  the  long  run  to  ten  the  truth  about  the  matter,  and  not  aar 
Um,*  but  gave  no  reason  why  it  would  be  better,  and  the  confession  made  to  a  third  per- 
son In  the  presence  of  the  officer,  and  occurring  a  few  minutes  thereafter,  was  held  ad- 
missible. 8o  in  Fbute  v.  St(Ue,  8  Ohio  St.  96,  where  the  accused  being  placed  in 
custody,  waatold  by  his  custodian  :  '  If  he  was  guilty  It  would  not  put  him  In  any  worse 
condition,  and  he  had  better  tell  the  truth  at  all  times ;'  and  held  uo  ground  for  excluding 
the  confession .  So  also,  iu  New  Hampshire,  where  the  magistrate  uiged  the  prisoner  to 
mal^e  his  statement  of  his  whereabouts  on  the  day  before,  expeditiously,  and  told  him 
also :  *  You  had  better  tell  the  truth,*  thecoufesslon  was  admitted  because  there  were 
'  no  promises  of  favor  and  no  circumstances  of  intimidation.  * 

**The  general  tendency  of  modern  adjudication  is  to  disregard  any  objection  as  to  the 
admissibility  of  a  confession  not  based  upon  a  threat  or  promise  made  or  sanctioned  by 
a  person  in  authority.  Whart.  Crlm.  Ev.,  1 051.  Several  of  the  earlier  cases  in  Ekigiand 
which  went  to  an  extreme  in  rejecting  confessions,  have  been  overruled.  In  i2stf.  v. 
Baldry^  18  Eng.  Law  A  Eq.  690,  Park,  B.,  observed  :  'I  cannot  loolc  at  some  of  the 
decisions  without  some  shame,  when  I  consider  what  objections  have  prevailed  to  prevent 
the  reception  of  confessions  in  evidence ;  and  1  agree  with  the  observation  *  *  that 
the  rule  has  been  extended  quite  too  far,  and  that  justice  and  common  sense  have  too 
frequently  been  sacrificed  at  the  shrine  of  merqy.* 

'*  For  the  reasons  aforesaid,  the  confession  in  the  case  at  bar  must  be  held  properly  sd- 
mitted.** 

In  State  v.  Fhelpe^  H  Mo.  Ii8,  it  was  held  that  a  confession  not  induced  by  promises  or 
threats  is  admissible  in  evidence,  notwithstanding  it  wss  obtained  by  artlAoe  practiced 
upon  the  prisoner  by  the  officer  having  him  in  charge,  and  when  properly  corroborated 
will  sustain  a  conviction. 

The  court  said  :  **  There  is  one  particular  however  wherein  this  case  differs  fjrom  Bat* 
tenon**  case,  and  that  is,  here  the  officers  In  charge  of  the  prisoner  asked  questions  and 
used  artifloe,  cunning,  falsehood  and  deception  to  obtain  a  disclosure  from  the  prisoner. 
But  no  law  Is  better  settled  than  that  such  practices  will  not  render  inadmiasible  a  confes- 
sion obtained  by  such  means.  SttMte  v.  Jbiied,  54  Mo.  478,  and  cases  cited ;  State  v.  Staleih 
U  Minn.  103  {loc,  eit.  113);  People  v.  WenU,  87  N.  Y.  803;  Kingy,  fifa(e,40AU.  314; 
People  V.  McMahoHy  15  N.  T.  391.  In  cases  of  this  sort,  *The  real  question  (as  said  by 
KsATiKo,  J.,  In  Reg.  v.  Beamn,  U  Cox  Cr.  Gas.  SS8;  4 Eng.  II.  517),  is  whether  there 
has  been  any  threat  or  promise  of  such  a  nature  that  the  prisoner  would  be  likely  to 
tell  an  untruth  from  fear  of  the  threat,  or  hope  of  profit  from  the  promise.*  *' 

In  Bdlbo*«  case,  80  N.  Y.  484,  the  court  held  that  *'  Where  the  confession  of  *  prisoner 
to  an  officer  is  voluntarily  made,  evidence  thereof  cannot  be  rejected,  because  of  the  fact 
that  the  officer  held  the  prisoner  in  custody  at  the  time  upon  an  invalid  process,  or  with- 
out any  process  or  lawful  right.*'  Axdbbws,  J.,  said :  .  *^The  prisoner  on  the  night  of  the 
murder  left  the  city  of  New  York,  where  he  resided  and  where  the  murder  was  com' 
mitted  and  went  to  Wheeling,  West  Virginia,  and  was  followed  there  by  police  officers 
who  arrested  him  at  that  place  on  the  seoond  dsy  after  the  homicide,  without  warrant, 
and  started  with  him  by  rail  for  New  York.  While  upon  the  oars  and  before  reaching  this 
State  the  prisoner  made  a  confession  to  one  of  the  officers  having  him  in  chargo  to  the 
effect  that  he  killed  his  wife,  '  that  she  did  not  like  him,  and  that  he  gave  her  only  one 
stab.*  The  officer  to  whom  the  confession  was  made  was  called  for  the  people  to  prove 
the  confession,  and  the  evidence  was  objected  to  by  the  prisoner  on  the  ground  that  at 
the  time  it  was  made  he  was  under  Illegal  arrest,  and  that  the  confession  was  for  this  rea- 
mn  Inadrolaslble.    The  objection  was,  we  think,  properly  overruled.    It  was  afflnnatlvslj 
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iiiowii  thai  no  promlMS  wero  made,  or  Ihreats  or  meiiAcet  uied  to  indiioe  tlio  eopfewtop. 
If  the  prlaooer  was  In  legal  cuatody  at  tlie  timo  the  con/eaalon  was  made  it  to  not  denied 
that  it  would  have  been  admtoBlbie.  IthaabeenheldiBaeTeralcasaatntlito  court,  that  a 
iiunfinanlnn  by  a  prisoner  is  not  to  be  deemeed  Inrolnntaiy,  or  made  under  dureaa,  became 
made  when  he  was  in  custody,  or  to  the  officer  who  has  faJm  In  charge  FtopU^.  Boffent, 
IS  N.  Y.  9 ;  Peripto  ▼.  WttUz,  37  Id.  a03.  We  peroeiTe  no  principle  upon  which  It  can  be 
bold  that  the  confeaslon  if  otherwise  admissible  can  be  r^ected  for  the  reason  that  the 
odBoer  to  whom  it  was  made  held  the  prisoner  in  cuatody  upon  an  invalid  process,  or  with> 
out  any  process  or  lawful  right.  The  confession,  if  Toluntary,  Is  admissible,  whether  made 
to  an  ofBcer  or  private  person .  The  fact  that  the  arrest  was  illegal  has  no  relevancy,  if 
the  confession  was  voluntary.  The  people  are  not  precluded  from  availing  themaelves  of 
A  voluntary  confession  because  the  officer  or  person  to  whom  it  was  made  was  exercising 
an  illegal  restraint  over  the  prisoner  at  the  time. 

*'  We  have  assumed  in  considering  this  question  that  the  arrest  of  the  prisoner  under 
the  circumstances  disclosed  was  technically  illegal,  but  we  do  not  decide  thto  question. 
Conceding  that  the  removal  of  the  prisoner  from  West  Virginia  was  an  act  in  violation  of 
the  sovereignty  of  that  State,  the  consideration  would  still  remain  that  a  felon  may  be 
Arrested  without  warrant,  either  by  an  officer  or  private  person,  for  the  purpose  of  brings 
log  him  to  Justice.  HnUey  v.  Af/j?,  3  Wend.  2S0 ;  20  Am.  Dec.  708 ;  Aims  v.  Erben,  40  N. 
Y.  4G3.  And  It  has  been  held  in  several  cases  that  a  prisoner  charged  with  crime  is 
not  entitled  to  be  discharged  on  the  ground  that  he  was  improperly  apprehended  iu  a 
foreign  jurisdiction  and  brought  Into  the  jurisdiction  where  the  crime  was  oommitted 
and  where  the  application  for  hto  discharge  was  nrnde.  Parker  v.  Roioe,  4  Park.  Or.  253 ; 
JBLr  parte  ScoU,  0  B.  &  C,  440  ;  Douf't  case,  18  Penn.  St.  87  ;  Brewtter's  case,  7  Vt.  118.** 

The  confession  of  an  accused  person  while  in  the  hands  of  his  capton,  not  officers,  and 
with  a  rope  about  his  neck.  Is  not  free  and  voluntary  and  to  inadmissible  in  evidence, 
SlaU  r,  Recella,  34  La.  Ann.  381 ;  44  Am.  Rep.  486. 

In  Oroagc  v.  SCote,  II  Ttoz.  App.  361.  *^  While  the  defendant  was  in  a  bar-room  violating 
a  city  ordinance,  the  marshal  of  the  city  was  notified,  and  summoned  a  posse  and  cou- 
flued  the  defendant  in  a  neighboring  crib.  Heldy  that  notwithstanding  the  marshal's  tes- 
timony that  he  did  not  ^  consider*'  that  he  had  the  defendant  under  arrest,  the  arrest  was 
complete,  and  statements  made  by  the  defendant  under  such  circumstances  were  not  ad- 
missible as  evidence  against  him.**  Where  a  prisoner  had  been  told  by  a  constable,  at  ten 
o'clock  ▲.  M^  that  it  would  be  better  for  him  to  tell  tlie  truth, and  not  to  put  people  to  the 
extremities  he  was  doing,  an  admission  by  the  prisoner  to  another  constable,  after  six 
o'clock  in  the  evening  of  the  same  day,  was  not  allowed  to  be  given  in  evidence,  although 
tbe  second  constable  had  previously  cautioned  the  prisoner.  Rtgliia  v.  DahertUt  13  Cox 
G.  C.  S3,  11  Eng.  Rep.  378.  So  where  one  policeman  confessed  to  larceny  in  presence  of 
StfK>ther,  and  an  officer  superior  to  both,  the  confession  was  held  inadmissible.  Gim.  v. 
JVbCI.  to  Alb.  L.  J.  97.  A  confession  by  A.,  in  B.*s  absence  that  he  and  B.  committed  a 
mofder,  to  not  evidence  against  B.    Priest  v.  State,  10  Neb.  383. 

In  the  case  of  Otmmonweallh  v.  Ackeri,  13J  Mass.  4^,  at  the  trial,  an  accomplice  who 
a  witness  for  the  government,  testifled  to  the  guilt  of  himself  and  of  the  defendant ; 
on  cross-examination,  also  testifled  that  he  made  a  confession  of  hto  guilt  to  the 
oflloer  who  arrested  him ;  that  such  confession  was  induced  by  promises, on  the  part  of  the 
oflloer,  of  protection  and  favor;  and  that  the  confession  was  true.  Held,  that  the  govern- 
ment might  show,  by  the  testimony  of  the  officer,  that  the  confession  was  voluntary. 
Ooofeasion  without  proof  of  the  porpue  delicti  Is  not  sufficient  to  support  a  conviction 
of  felony.  JiattH^we  v.  State,  65  Ala  187;  28  Am.  Rep.  098;  Wllliains  v.  People, 
not  Ul  883;  Prient  v.  Stalt^  10  Neb.  SOX  In  the  last  case  the  court  said  :  *'Th<it  a 
crime  has  actually  been  committed  must  necessarily  be  the  foundation  of  ever>'  criminal 
prosecution,  and  thto  must  be  proved  by  other  testimony  than  a  confession,  the  confes- 
slon  being  allowed  for  the  purpose  of  connecting  the  accused  with  the  offense. 

**  In  tbe  case  of  People  v.  Hentieawy,  16  Wend.  147,  it  was  held  that  a  confession  of 
embezzlement  by  a  clerk  would  not  warrant  a  conviction  unless  there  was  other  evidence 
that  an  embeszlement  had  been  committed. 

**  And  In  People  v.  Parker,  2  Park.  Cr.  14,  It  was  held,  in  an  indictment  for  blasphemy,  that 
tlasra  must  be  other  evidence  of  the  blasphemy  than  the  mere  confession  of  the  accused. 


2E0  TEXAS. 

Nolen  ▼.  Bute. 


Uaiai^w,  atrimf^Oom.m  JUa.  JSZ,  tt  wm  ImU  Hut  «  ooofHitao aC 

■vielioii,  moleM  tte  ABiitt  of  Ite  pool  coi. 

profd  iy  other  Ulliiwuf.   AU  qiftow  iM»*o" 

«( tHilt  M«  to  be  xwMlvBdl  wtlh  smt  OMitlOB.  lketecv<< 

k«Cvordi»  ttefkllnrooftlwputjto«BpnHMi  aMrinKitte 

•f  rtoolwirtoa  of  tliewttiiMi,orliliaMiJBpanBitoC«iidfl>0^ 

wttbgraatcue.    IntbeoMit tar.thiiiooC 

;  th«B  is  ao  «fvitewo  mUo  ftvB  tte  aOoied  ooDtailott  tlHtt  «qr  «■•  te  ^"* 

thoBtat«,M*puiof  itaona,  proved  that  tte  Mr  w"* 

flouad  at  Hm  plaoe  dHlpntodbT  tbe  vteni  Sooct,  or  daewbere,  is  *  I 


Ifi  aioAi  ▼.  Aritspwm,  13  Mo.  6H»  it  was  hold  thsi  "  An  eottvrjvdlcisl  oDoiBirifl^^ 

der,  unoorroborated,  is  inenflirtetit  Co  sutborisecoBTtction ;  but  wfaflie  the  aeeoMd  ka 
egqwMsIr  ttdsilfclsd  ttet  l»  did  sBiuder  tbe  deoessed^  it  Is  iniBeenniT  that  Ibe  dMd  bodr 
be  potftivslrMiddinearideBilfled.  UlsBuflkienttbsttbarsbesiidieztiiB*eoiroto- 
rati ve  dfeunwtaBoes,  as  viU , tsken  in  ooonectioa  with  the  ooafasainti,  prodaoe  «a^^ 
eg  tha  rtf^MiiiaiH^filtbi  tbpsaisds  oC  tba|oi7.*'  As  to  etrtwwarti  i— da  by  P^"""* 
•t  ooraaarVi  tai«Baat,  see  5  Mag.  Bep.  197. 
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(»  T«r.  10.) 
Master  and  mroatU — servanfs  eoTiMbutory  negligence. 

n»  Mrranl^B  oompUIni  to  the  master  of  the  defeeilre  ehanelerof  tlie 
nuushlnery  irhich  he  is  employed  to  work  with  does  not  reUsTB  hin  from 
theehazgeof  ooDtrihntoiy  negligenee  in  eoDtinaing  to  use  ityBnleas  the 
msster  expressly  or  impliedly  promises  to  repair  the  delect. 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

E.  P,  Hitty  for  appellant 

W.  P.  Hamblen^  for  appellee. 

St  ATTOKy  A.  J.  The  record  shows  that  the  appellee  was  engaged 
as  fireman  on  a  locomotive  which  had  for  some  time,  without  a 
pilot  or  cow-catcher^  been  used  with  a  construction  train. 

On  tho  18th  of  March^  1882,  the  superintendent  of  the  railway, 
and  also  the  train  dispatcher,  directed  the  engine  to  be  taken  from 
Eagle  Pass  Junction,  where  it  then  was,  to  San  Antonio,  that  a 
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pilot  might  be  put  on  it  The  engine  had  been  in  uae  about  ten 
days  without  a  pilot,  during  which  time  the  appellee  was  engaged 
with  it. 

Upon  cross-examination  the  appellee  testified  as  follows :  *'  Pre- 
Yious  to  being  sent  to  San  Antonio,  I  had  run  on  the  engine  day 
and  night,  but  in  the  day  time  mostly ;  we  were  to  go  there  Satur- 
day night  or  the  next  Saturday  night.  We  had  strict  orders  from 
the  master  mechanic  and  the  superintendent  at  the  same  time.  We 
protested  that  it  was  dangerous  to  go  at  night  time,  and  he  said  if 
we  did  not  go  he  would  find  some  one  who  would  go.  Anybody 
with  common  sense  would  have  seen  the  danger.  What  he  said 
meant,  we  had  to  go  or  he  would  find  some  one  who  would  ga'* 
He  further  stated  that  he  understood  by  the  language  used  by  the 
superintendent  that  he  would  be  discharged  if  he  did  not  go  with 
the  engine  to  San  Antonio. 

The  engine  had  left  San  Antonio  without  a  pilot  about  ten  days 
before  it  was  ordered  to  the  shop  for  repairs ;  but  it  does  not  appear 
that  either  the  engineer  or  the  plaintiff  knew  for  what  purpose  the 
engine  was  ordered  to  San  Antonio. 

On  the  way  from  Eagle  Pass  Junction  to  San  Antonio  the  engine 
ran  against  a  steer  and  was  thrown  from  the  track  and  the  appellee 
was  thereby  seriously  injured.  He  stated  that  if  there  had  been  a 
pilot  on  the  engine  it  woidd  have  thrown  the  steer  from  the  track. 
The  cause  was  tried  without  a  jury  and  a  judgment  was  rendered 
for  the  appellee  for  $1,200. 

This  case  presents  the  single  question  as  to  whether  or  not  a  mas- 
ter is  responsible  for  an  injury  to  an  enployee  that  resulted  from 
the  use  of  defective  machinery,  of  which  the  employee  had  full 
notice,  as  well  as  of  the  danger  consequent  upon  its  use,  when  the 
employee  is  directed  to  use  it,  and  simply  protests  against  the  ser* 
vice  and  yet  performs  it 

There  is  no  question  in  this  case  but  that  the  appellee  Jcnew  of 
the  defect  in  the  engine  which  he  had  been  assisting  to  operate, 
without  a  pilot,  in  the  night  as  well  as  during  the  day,  and  that  he 
knew  of  the  danger  incident  to  operating  the  defective  engine. 

The  general  rule  is,  that  one  who  enters  into  an  employment 
which  is  attended  with  risk  of  injury,  of  which  such  employee  has 
notice,  or  by  reasonable  care  may  have  notice,  cannot  recover  com- 
pensation from  the  master,  if  by  exposure  to  such  risk  he  is  injured; 
and  this  rule  applies  to  cases  where  injury  is  received  from  the  uaa 
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of  defective  implements  or  machineiy  of  which  the  Bervant  had 
notice.     Whart  Neg.  200,  214 

It  has  been  held  that  there  are  exceptions  to  this  rale  ;  and  the 
exception  which  it  is  claimeil  in  this  case  is  applicable  is  thus  re- 
ferred to  by  Mr.  Wharton  :  '*  In  this  country  the  exception  has  been 
still  farther  extended,  and  we  have  gone  so  far  as  to  hold  that  a 
servant  does  not,  by  remaining  in  his  master's  employ,  with  knowl- 
edge of  defects  in  machinery  he  is  obliged  to  use,  assume  the  risks 
attendant  on  the  use  of  such  machinery,  if  he  has  notified  his  em- 
ployer of  such  defects,  or  protested  against  them,  in  such  way  as  to 
induce  a  confidence  that  they  will  be  remedied."    Neg.  221. 

This  exception  from  the  general  rule  wo  are  of  the  opinion  can 
only  be  recognized  in  cases  where  the  employee  has  reason  to  expect 
that  in  consequence  of  his  notification  to  the  employer  of  the  de- 
fect, it  will  be  repaired  before  the  employee  will  be  subjected  to 
danger  from  it ;  and  this  upon  the  theory,  that  as  it  is  the  duty  of 
the  master  to  furnish  suitable  and  safe  implements  and  machinery 
to  be  used  by  his  sen^ants,  he  will  do  so  when  notified  that  in  use 
is  defectiTe  ;  or  in  cases  where  the  sen-ant  makes  known  the  defect 
to  the  master,  and  the  master  gives  assurance  that  it  shall  be  rem- 
edied in  a  reasonable  time  ;  for  by  such  assu  ranee  an  implied  request 
to  the  servant  to  remain  in  the  service,  and  an  assumption  of  the 
risk  by  the  master  in  the  meantime,  may  be  implied. 

Speaking  upon  this  subject  an  accurate  elementary  writer  says: 
''  It  is  also  negligence  for  which  the  master  may  be  held  responsible, 
if  knowing  of  any  peril  which  is  known  to  the  servant  also,  ho  fails 
to  remove  it  in  accordance  with  assurances  made  by  him  that  he  will 
do  so.  This  case  may  also  be  planted  on  contract,  but  it  is  by  no 
means  essential  to  do  so.  If  the  servant,  having  a  right  to  abandon 
the  service  because  it  is  dangerous,  refrains  from  doing  so  in  conse- 
quence of  assurances  that  the  danger  shall  be  removed,  the  duty  to 
remove  the  danger  is  manifest  and  imperative,  and  the  master  is 
not  in  the  exercise  of  ordinary  care,  unless  or  until  he  makes  his 
assurance  good.  Moreover  the  assurance  removes  all  ground  for  the 
argument  that  the  servant,  by  continuing  the  employment,  engages 
to  assume  its  risks.  So  far  as  the  particular  })eril  is  concerned,  the 
implication  of  law  is  rebutted  by  the  giving  and  acceptance  of  the 
assurance;  for  nothing  is  plainer  or  more  reasonable  than  that  parties 
may  and  should,  where  practicable,  come  to  an  understanding  between 
themselves  regarding  matters  of  this  nature. "    Cooley  on  Torts,  559. 
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Ill  the  case  now  before  us,  there  was  no  promise,  express  or  im- 
plied, that  the  defect  in  the  engine  would  be  repaired  before,  by  its 
use,  the  servant  would  be  exposed  to  danger  resulting  from  the 
known  defect;  nor  was  there  any  assurance  that  such  repain 
would  ever  be  made  ;  for  it  appears  that  the  servant  was  ignorant 
of  the  purpose  for  which  the  engine  was  directed  to  be  taken  to 
San  Antonio. 

Where  a  servant,  knowing  machinery  which  he  is  operating  to  be 
so  defective  as  to  render  its  use  dangerous,  simply  protests  against 
its  use,  and  after  protest,  haying  received  no  assurance  that  the 
defect  will  be  remedied,  continues  to  use  it,  we  believe  the  true 
rule  to  be,  that  the  servant  assumes  the  risk  incident  to  the  use  of 
such  machinery ;  for  his  remaining  in  the  service  is  voluntary. 

Protest  against,  or  objection  to,  a  service  rendered  dangerous  by 
defective  machinery,  if  the  party  making  the  protest  or  objection 
is  under  no  legal  obligation  to  remain  in  the  service,  cannot  render 
the  services  subsequently  performed  involuntary. 

There  is  a  disparity  in  the  relation  of  master  and  servant,  but  not 
such  as  can  make  the  act  of  the  servant,  in  remaining  in  a  service 
which  he  knows  to  be  peculiarly  dangerous  from  defective  machinery, 
an  involuntary  act  in  legal  contemplation. 

These  views,  in  connection  with  the  uncontroverted  fact  that  the 
appellee  knew  of  the  defect  from  which  he  alleges  the  injury  re^ 
suited,  preclude  a  recovery  by  him. 

There  is  another  view  of  the  case  however  which  it  is  proper  to 
notice.  The  appellee  states  that  if  there  had  been  a  pilot  on  the 
engine  it  would  have  thrown  the  steer  from  the  track.  This  is  a 
mere  opinion,  from  which  the  inference  is  sought  to  be  drawn  that 
the  injury  would  not  have  occurred  if  the  engine  had  not  been 
defective  ;  this  does  not  necessarily  follow,  and  it  would  be  a  ques* 
tiou  of  fact  whether,  if  the  engine  had  been  perfect,  it  was  not  an 
act  of  negligence  upon  the  part  of  the  engineer  to  permit  thd 
engine  to  come  in  contact  with  the  steer ;  if  negligence  with  a  per- 
fect engine,  the  negligence  would  be  greater  when  the  engine  had  a 
defect  wliicli  would  augment  the  danger  of  such  a  contact  If  this 
was  negligence,  it  was  the  negligence  of  a  servant  in  the  common 
employment,  and  if  the  injury  resulted  therefrom  would  preclude 
a  recovery. 

This  cause  having  been  tried  without  a  jury,  and  the  evidence  of 
the  plaintiff  himself  showing  a  state  of  facts,  which  without  refer* 
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€Dce  to  the  question  whether  the  injury  was  caused  by  the  negligence 
cC  a  co-employee  or  not,  precludes  a  recovery  by  him,  the  judg- 
ment  of  the  District  Court  will  be  reveraed  and  such  judgment 
here  rendered  as  ought  to  have  been  rendered  by  the  court  below ; 
which  will  be  that  the  appellee  take  nothing  by  his  suit,  and  that 
the  appellant  recover  the  costs  of  this  court  and  of  the  court  below. 
And  it  is  accordingly  so  ordered. 

Reversed  afid  rendered. 


G.,  H.  AND  H.  Bailway  Co.  V.  Moore. 

NegUgenee — of  parent,  in  action  hy  Mid. 

la  an  action  by  an  Infant  for  injaiy  bj  negligence,  the  negllgenee  of  his  par. 

ent  is  not  duurgeable  to  him. 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  point.     The  plaintifF  had  judgment  below. 

Baker  £  BMs,  for  plaintiff  in  error. 
Jofies  it  Oanieii,  for  defendant  in  error. 

Stattok,  a.  J.  Tlie  cliarge  in  all  cases  sliould  be  made  with 
reference  to  the  case  made  by  the  evidence;  and  in  this  case  the 
court  did  not  err  in  charging  with  regard  to  an  injury  inilicted 
upon  the  plaintiff  while  upon  the  track  of  the  defendant's  railway, 
for  the  facts  in  evidence  left  but  little,  if  any,  doubt  tliat  the  in- 
jury was  received  by  the  plaintiff  while  upon  the  track  of  the  rail- 
way. There  was  no  assumption  of  that  fact  however  in  the  charge; 
Boris  there  any  complaint  that  the  charges  were  not  correct  as 
l^al  propositions. 

It  is  claimed  that  the  court  eiTed  in  refusing  to  give  the  follow- 
Big  charge:  ''The plaintiff  has  been  held  incompetent  to  testify  be- 
csnse  of  his  tender  years.  Now  if  you  believe  from  the  testimony 
that  the  plaintiff,  at  the  time  he  was  injured,  was  so  young  and  in- 
experienced as  not  to  be  capable  of  taking  oi*dinary  care  of  himself 
for  safety  when  crossing  railroad  tracks  where  ti*ains  are  frequently 
Vol.  XLVI  — 34 
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rimning,  and  if  you  further  belieye  that  the  plaintiff  liyed  with  his 
mother  and  was  under  her  care  and  control,  and  that  she  had  sent 
him  on  the  day  he  was  injured  on  an  errand  which  required  him  to 
cross  the  railroad  track  in  going  and  returning^  and  was  in  the 
habit  of  sending  him  across  the  railroad  without  protection,  and 
that  this  was  negligence  on  her  part,  and  that  such  negligence  of 
hers  contributed  to  the  injury  of  her  son,  or  in  other  words,  that 
he  would  not  hare  been  injured  but  for  such  negligence  of  his 
mother,  then  you  will  find  for  the  defendant." 

The  court  had  instructed  the  jury  that  '*  if  the  proof  satisfy  you 
that  the  defendant  was  negligent  in  running  its  engine  and  cars  on 
and  over  its  ti*ack,  and  that  plaintiff's  injuries  resulted  from  such 
negligence,  then  find  for  plaintiff,  unless  the  evidence  shows  that 
plaintiff  contributed  by  his  own  negligence  to  such  injury ;  and  in 
considering  the  question  of  contributory  negligence,  being  on  a  rail- 
road track  is  prima  facie  evidence  of  negligence,  if  the  person  was 
of  age  and  discretion  to  realize  the  danger  ;  but  in  a  case  of  a  minor 
or  child  of  tender  years,  only  such  care,  disci'etion  and  judgment 
as  a  child  has,  i.  e.,  a  child's  discretion  of  such  tender  years,  is 
required ;  but  whether  you  find  plaintiff  guilty  of  contributive 
negligence  or  not,  if  defendant  was  not  guilty  of  negligence,  your 
verdict  should  be  for  the  defendant." 

The  third  charge  asked  by  plaintiff  and  given  in  the  court  below 
was  as  follows  :  ^'  If  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  injured  as  he  alleges,  and  that  just  before  and  at  the 
time  of  the  injury  he  was  on  defendant's  railroad  track  at  or  about 
a  public  crossing,  and  that  he  did  not  see  or  know  of  the  approach 
of  the  train  of  cars  that  injured  him,  and  if  you  further  believe 
from  the  evidence  that  the  servants  and  agents  of  defendant  were 
in  charge  of  and  running  said  train  of  cars  on  said  track,  and  by 
the  use  of  oi*dinary  and  reasonable  care  and  prudence  could  have 
seen  the  plaintiff  and  prevented  said  injury,  then  if  they  failed  to 
nse  such  care  and  prudence,  and  by  reason  thereof  plaintiff,  without 
negligence  on  his  part,  was  injured,  he  is  entitled  to  recover." 

These  chai*ges  submitted  to  the  jury,  fairly  and  clearly,  the  ques- 
tion of  negligence  in  the  plaintiff  and  defendant,  and  there  was 
evidence  tending  strongly  to  show  that  the  defendant  was  negligent 
in  operating  its  train  in  a  street,  and  at  a  crossing  where  people  were 
constantly  passing.  And  unless  it  be  the  law  that  the  act  of  the 
mother  in  sending  the  boy,  who  was  between  five  and  six  years  old. 
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in  company  with  an  older  boy^  upon  an  errand  whicli  required  him 
to  cross  the  railway^  be  negligence  which  is  to  be  impated  to  the 
boy,  there  was  no  enx)r  in  refusing  to  give  the  charge  which  was 
asked  by  the  defendant. 

As  to  whether  tlie  negligence  of  a  parent  is  to  be  imputed  to  an 
infant,  the  opinions  of  courts,  distinguished  for  their  learning,  are 
widely  at  variance,  and  they  are  perhaps  irreconcilable. 

The  leading  case  in  America  supporting  the  affirmative  of  the 
proposition  is  the  case  of  HartfiM  v.  Roper,  21  Wend.  G15;  34  Am. 
Dea  273,  which  with  many  exceptions  and  modifications  has  been 
followed  in  the  main  by  the  courts  of  several  other  States. 

This  line  of  decisions  seems  to  apply  the  rule  without  reference 
to  whether  the  parent  is  present,  and  in  some  way  actually  con- 
tributes by  negligent  act  to  the  injury  or  not,  and  even  to  m^e  the 
remote  negligence  of  the  jiarent  or  other  legal  custodian  imputable 
to  the  child. 

The  case  of  RobiuMn  v.  Cwie,  22  Vt  213,  is  an  exponent  of  the 
negative  of  the  proposition,  and  courts  of  several  of  the  States  have 
gone  in  the  same  direction.  Among  those  in  which  the  question 
seems  to  have  been  carefully  considered  are  the  following :  Belh* 
fonUAne  dk  L  R.  Co.  v.  Snyder,  18  Ohio  St.  400;  Oovemtneni  Street 
R.  Co.  Y.  Hanlon,  53  Ala.  71;  Roland  v.  Missouri  R.  Co.,  36  Mo. 
491  ;  Ranch  t.  Lloyd,  31  Penu.  St.  370  ;  Daley  v.  Nonaich  £  Wor- 
cesier  R.  Co.,  26  Conn.  593. 

The  case  of  Waiie  v.  NoHh^Eastem  R.  Co. ,  El.,  BI.  &  El.  719,  is 
the  leading  English  case  upon  the  subject,  and  seems  to  limit  the 
operation  of  the  rule  to  those  cases  where  the  parent  or  custodian 
18  actually  present  and  directing  or  controlling  the  action  of  the 
child,  and  to  us  this  would  seem  to  be  the  utmost  limit  to  which 
the  rule  in  reason  and  upon  sound  principle  could  be  extended. 
This  rule  seems  to  have  been  recognized  in  the  case  of  Stillsan  t. 
Hannibal  d  St.  J.  R.  Co.,  67  Mo.  671. 

The  basis  of  all  obligation  to  compensate  for  an  injury  resulting 
to  a  child  of  tender  age,  not  capable  of  contracting,  arises  from  a 
breach  of  duty. 

In  case  of  a  parent,  the  duty  of  protecting  the  child  from  injury 
is  a  legal  one,  which  ordinarily  finds  sufficient  promptings  in 
pai^ntal  affection  to  induce  its  full  performance. 

The  parent  is  under  a  legal  obligation  to  educate  and  maintain 
the  child,  and  it  has  no  legal  claim  upon  othei*s  to  perform  that 
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duty ;  but  the  obligation  to  do  no  act  which  will  result  in  injuij 
to  a  child  rests  upon  all  persons  and  corporations  as  well  as  upon 
the  parent,  and  in  this  respect  it  does  not  differ  eiren  in  degree. 
With  the  parent  the  duties  arc  largely  affirmatire  ;  with  others  they 
are  mostly  n^atire. 

In  the  case  of  persons  and  corporations  exercising  a  dangerous 
public  employment,  as  was  the  defendant  in  this  case,  in  the  center 
of  a  city,  this  negative  duty  is  peculiarly  strong  ;  and  it  is  difficult 
to  iierceive  the  legal  principle  which  will  excuse  them  from  its  per- 
formance, upon  the  gi-ound  that  some  other  person,  eyen  though 
that  pei'son  be  a  parent,  charged  with  a  like  duty,  may  have  neglected 
to  perform  it. 

This  is  the  logic  of  the  rule  by  which  the  defendant  in  this  case 
seeks  to  be  excused  for  its  own  failure  of  duty. 

The  rule  in  this  matter  is  so  well  and  strongly  expressed  by 
Bbigkell,  C.  J.,  in  the  case  of  OovemmerU  Street  72.  v.  Hanhn^ 
53  Ala.  82,  that  we  here  insert  and  adopt  it.  He  says  :  ^  If  a  child 
should  be  abandoned  by  its  parents,,  thrown  out  as  a  mere  waif  in 
society,  it  is  not  possible,  it  seems  to  ns,  that  one  who  negligently 
inflicts  on  it  an  injury  can  be  heard  to  inyoke  the  parents'  crime  to 
shield  himself  from  liability  for  wrong.  It  seems  i^epulsiT^e  to  our 
sense  of  justice,  that  because  the  pai'ent  is  negligent  of  his  child, 
others  may  with  im{)unity  be  equfdly  negligent  of  its  helplessness, 
and  equally  indifferent  to  its  necessities.  The  law  may  not  compel 
active  chai*ity  for  the  relief  of  the  child,  but  it  does  shield  him  from 
positive  wrong  or  neglect.  Without  inquiring  therefore  wheth» 
negligence  can  be  imputed  to  the  parents  of  the  plaintiff  because 
they  permitted  him  to  go  into  a  crowded  street  of  a  populous  city, 
unattended  (except  by  one  probably  not  capable  of  protecting  him), 
we  do  hold  that  if  it  were  negligence  it  cannot  be  charged  to  the 
plaintiff  or  affect  his  right  of  recovery  in  this  case." 

If  the  rule  contended  for  by  the  defendant  was  recognized,  it 
might  with  propriety  be  held  that  the  negligence  of  the  mother 
was  not  the  proximate  cause  of  the  injury.  Davies  v.  Mann,  10 
Mees.  &  W.  645  ;  Kenohacker  v.  Clweland,  0.  iS  O.  R.  Co.,  8  Ohio 
St.  172. 

The  court  did  not  err,  in  refusing  to  give  the  instruction  asked 
by  the  defendant,  nor  in  refusing  to  gi*ant  a  new  trial.  The  evidence 
tends  to  show  that  the  defendant  was  operating  a  railway  in  the 
streets  of  a  city  ;  that  its  cars  were  ninning  at  a  speed  greater  thm 
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permitted  by  ralid  ordinances  of  the  city,  with  box  cars  in  advance ; 
that  there  was  no  lookout  upon  these  cars,  no  bell  ringing  nor 
whistle  sounding  to  notify  persons  of  its  approach ;  the  plaintiff 
was  in  the  street  at  a  regular  crossing  when  injured,  and  the  jury 
haying  found,  in  effect,  by  tlieir  verdict  that  the  plaintiff  used  such 
care  as  could  be  expected  from  one  of  his  age,  and  that  his  injury 
resulted  from  the  negligence  of  the  defendant,  the  judgment  must 
be  aflBrmed  ;  and  it  is  so  ordered. 

Judgment  affirffied. 


G.,  C.  AKD  Sahta  Fb  Railway  Company  v.  Levy. 

(60  Tex.  54S.) 

Telegraph — delof^  cf  meeeage  <m  Sunday — damagea — <ic(ion  hy  tender -^ 

striking  out  improper  evidence. 

The  plaintiff  delivered  to  the  defendant,  a  railwa^r  company  operating  a  tele- 
graph, a  message  on  Sunday,  announcing  the  death  of  his  wife  and  child  te 
hie  father,  and  requesting  him  to  come  to  him.  The  defendant  negligently 
failed  to  deliver  the  message  until  the  next  day,  too  late  for  the  funeral. 
BM,  that  the  plaintiff  was  entitled  to  recover  *  and  that  exemplary  damages 
were  proper. 

The  admission  of  improper  evidence,  clearly  calculated  to  arouse  the  sym. 
pathy  of  the  jury  and  influence  the  verdict,  is  not  cured  by  striking  it  out. 

ACTION  for  delay  in  delivering  a  telegraph  message.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

Bollinger  d  Moit,  for  appellant. 

ffendenan  £  Henderson  and  Maocey  A  Pxeher^  for  appellee. 

Staytoit,  a.  J.  The  cause  of  action  set  out  in  the  brief  of 
appellant  is  as  follows  : 

^  The  plaintiff  alleged  that  appellant  owned  and  operated  a  tel^ 
graph  line  from  the  town  of  Cameron,  in  Milam  county,  to  the 
town  of  Olebume,  in  Johnson  county,  transmitting  telegrams  for 
hire.    That  on  September  30,  1882,  appellee's  wife,  Bettie  Leyy, 

^See ito0en  v.  Ifett.  IT.  2M.  €b.  (TSInd.  ]0Q)t41  Am.  Sep. H8. 
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died,  and  his  infant  child  died  the  day  before  near  said  town  of 
Cleburne.  That  appellee,  being  in  straitened  circumstances^  among 
strangci'Sy  and  in  need  of  pecuniary  assistance  about  the  funeral 
obsequies  and  burial  of  his  wife,  and  desii-ous  of  removing  the  cori)8e 
of  his  wife  to  Milam  county  for  interment,  and  being  in  great  dis- 
tress and  requiring  and  desirous  of  the  help,  consolation  and  assist- 
ance of  his  father,  I.  Levy,  then  residing  at  said  town  of  Cameron, 
and  also  being  desirous  of  the  help,  comfort,  consolation  and  assist- 
ance of  Mrs.  Catherine  A.  Dean,  the  mother  of  his  wife,  who  also 
resided  at  said  town  of  Cameron,  delivered  to  appellant,  about  ten 
o'clock,  A.  M.,  of  October  1,  1882,  a  telegram,  paying  the  charges 
thei'eon,  and  informing  appellant  of  the  necessity  for  a  prompt 
transmission  and  deliveiy  of  the  same,  and  that  appellant  under- 
took to  deliver  the  same  in  a  reasonable  time.  The  following  is  a 
copy  of  said  telegram : 

« *  Clebubxte,  October  1,  1882. 

"  •  To  I.  Levy,  Cameron,  Texas :  Bettie  and  baby  dead.  Come 
to  Cleburne  to-night  train  to  my  help.  Wade  meet  you.  Tell  her 
mother.  (Signed)  J.  T.  Levy.' 

^'  That  notwithstanding  appellant's  undertaking  to  deliver  said 
telcgmm  in  a  reasonable  time,  appellant  willfully,  and  by  its  care- 
lessness and  negligence,  failed  to  deliver  the  same  within  a  reason- 
able time,  and  did  not  deliver  the  same  until  about  11  o'clock,  a.  k., 
of  October  2,  1882.  That  October  1,  1882,  the  day  on  which  the 
telegram  was  delivered  to  appellant,  was  Sunday,  but  that  the  trans- 
mission and  delivery  of  the  same  was  a  work  of  necessity  and 
charity.  Tliat  appellee  kept  the  body  of  his  wife  disinterred,  await- 
ing the  arrival  of  said  I.  Levy,  and  expecting  also  the  arrival  of  the 
mother  of  his  wife,  until  about  10  o'clock,  a.  h.,  on  the  2d  day  of 
October,  1882,  when  his  father,  I.  Levy,  failing  to  arrive,  and 
failing  to  hear  from  him,  and  it  being  imi)0ssible  to  keep  the  body 
of  his  wife  longer  out  of  the  grave,  he  had  her  buried.  That  it 
appellant  had  delivered  said  telegram  to  appellee's  father,  I.  Levy, 
he  would  have  come  to  his  relief  and  would  have  rendered  him 
needed  pecuniary  assistance,  and  that  he  and  his  said  wife's  mother 
would  have  been  present  at  the  funeral  obsequies  and  burial  of  his 
wife,  and  would  have  comfoi*ted  and  consoled  him  on  that  sad  occa- 
sion.   That  on  account  of  the  absence  of  appellee's  father  and  his 
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wife's  mother  he  was  compelled  to  put  the  body  of  said  wife  away 
among  strangers  and  to  bear  his  heavy  affliction  alone^  without  the 
comfort  and  consolation  of  any  relative  or  friend.  That  appellee 
incurred  heavy  expense  in  keeping  the  corpse  of  his  wife  out  of  the 
grave  awaiting  the  arrival  of  his  father  and  wife's  mother,  and  that 
be  was  almost  out  of  funds  and  had  to  make  sacrifice  of  the  little 
property  he  had  in  order  to  pay  the  expenses  incurred  and  to  avoid 
the  importunity  of  his  creditors.  That  on  the  failure  of  his  father 
to  answer  said  telegram,  or  to  come  to  his  relief,  he  was  greatly 
distressed  and  mystified ;  that  injury  inflicted  on  the  feelings  of 
the  appellee  was  painful  in  the  extreme,  and  that  he  was  damaged 
in  the  sum  of  $50,000." 

The  petition  further  alleged  that  the  telegram  was  received  at 
the  office  of  the  appellant  at  Oameron  about  ten  minutes  after  10 
o'clock,  A.  M.,  on  the  Ist  of  October,  1882,  and  that  the  train 
passed  Cameron  on  its  way  to  Cleburne  after  2  o'clock,  p.  m.,  on 
that  day,  and  arrived  at  Cleburne  on  the  night  of  the  same  day, 
and  that  if  ordinary  diligence  had  been  used  in  the  delivery  of  the 
telegram,  the  father  of  the  appellee  would  have  gone  to  his  assist- 
ance on  that  train. 

It  appeal's  that  the  father  was  a  merchant  residing  in  the  town  of 
Cameron,  whose  residence,  about  six  hundred  yards  from  the  tele- 
graph office,  if  not  known,  might  eiisily  have  been  ascertained,  and 
that  upon  the  receipt  of  the  telegram  at  Cameron  it  was  sent  out 
three  times  during  the  day  by  a  messenger  boy,  who  went  to  the 
father's  jAnce  of  business  to  deliver  it,  but  not  to  his  residence,  and 
not  thus  finding  him,  although  he  was  at  his  residence  the  greater 
part  of  the  day,  the  dispatch  was  not  delivered  until  about  10  o'clock, 
p.  M.,  on  the  next  day. 

It  does  not  appear  that  the  ])ei*son  who  delivered  the  message  to 
the  messenger  boy  advised  him  of  the  necessity  for  prompt  delivery 
of  the  same.  The  facts  alleged  in  the  petition  wei'e  in  the  main 
proved. 

It  is  urged  that  the  court  erred  in  overruling  the  exceptions  filed 
to  the  petition.  There  are  only  two  questions  raised  by  the 
demniTers  deemed  necessary  to  particularly  consider  in  disposing 
of  the  case,  the  others  being  clearly  untenable. 

It  is  claimed  that  the  contract  to  send  the  message  was  illegal 
because  made  and  to  be  executed  on  Sunday.  There  was  no  error 
in  this  respect.     The  petition  and  evidence  show  a  case  in  which 
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tJie  acts  which  appellant  oontiacted  to  perform  were  neoesBary  to 
secure  decent  burial  to  the  deceased  wife  of  the  appellee,  and  the 
presence  of  parents.  The  court  might  and  ought  to  have  in- 
structed the  jury  that  the  contract  to  do  things  necessary  to  such 
an  end  was  a  contract  to  do  a  work  of  necessity  and  charity,  and 
tlierefore  valid.  Doyle  y.  Lynn,  etc^  R.  Co.,  118  Mass.  197  ;  s.  c, 
19  Am.  Rep.  431. 

It  is  urged  that  neither  the  petition  nor  evidence  shows  such 
facts  as  can  bo  made  the  basis  for  damage.  In  cases  of  this 
character,  there  is  frequently  great  difficulty  in  determining 
whether  they  are  to  be  limited  to  such  measure  of  damages  as  are 
usually  allowed  in  cases  for  breach  of  contract,  or  whether  in  ad- 
dition to  sucli  measure,  circumstances  of  aggrayation  may  be 
shown,  and  the  larger  measure  of  damages,  recognized  as  proper 
in  cases  of  torts,  applied;  or  whether  such  cases,  though  to  some  extent 
based  upon  contract,  may  not  be  considered  as  essentially  founded 
on  tort. 

Actions  such  as  this  are  not  based  solely  upon  breach  of  contract, 
and  hence  to  be  considered  in  the  determination  of  the  measure  of 
damages  by  the  rules  applicable  to  a  breach  of  contract  to  sell  and 
deliver  property,  or  to  do  certain  acts  in  reference  to  property,  but 
the  rules  applicable  to  such  contracts,  in  so  far  as  applicable,  may 
be  looked  to;  as  where  a  contract  has  been  nuuie  under  special 
circumstances,  which  are  known  to  the  contracting  parties,  and 
from  which,  in  the  nature  of  things,  special  damage  will  result  if 
the  contract  is  not  performed.  There  the  parties  are  to  be  pre- 
sumed to  have  contracted  with  reference  to  such  circumstances  and 
the  damage  which  will  naturally  flow  from  a  non-performance  of 
such  contract ;  and  in  such  case,  where  the  element  of  wrong, 
oppression  or  willful  neglect  enters  into  the  breach  of  the  contract, 
any  damage,  either  actual  or  exemplary,  which  the  law  authorij&eB 
to  be  recovered,  ought  to  be  held  to  hare  been  contemplated  by  the 
parties,  and  therefore  recoverable  unless  technical  rules  of  piXK 
cedure  or  evidence  prevent  it.  In  this  State  we  have  no  forms  of 
action,  and  a  plaintiff  may  state  all  the  facts  upon  which  he  relies 
for  a  recovery,  if  they  be  so  connected  that  out  of  the  same  trans* 
action  one  injury  results,  the  extent  of  the  injury  and  right  to 
increased  damages  being  affected  by  all  the  attendant  factSb 

The  reasons  which  have  been  given  by  courts  which  recogniie 
forms  of  action,  why  ovcii  in  transactions  based  upon  contract,  any 
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circiuiiBtaiices  of  aggrayation  by  which  the  wrong  is  iiitenaified  ma/ 
not  be  set  np  and  a  recovery  had  thereon  as  in  cases  purely  in  tort^ 
loee  much  of  their  force  in  courts  where  no  technical  forms  of 
action  are  recognized. 

The  tendency  of  the  decisions  in  courts  whei'e  technical  forms  of 
action  have  been  discarded  is  to  apply  the  same  rule  for  the  measure 
of  damages  in  cases  based  upon  contract,  which  are  attended  with 
circumstances  of  aggravation,  as  is  applied  in  actions  gi*oimded  in 
tort  solely. 

Referring  to  this  question  Mr.  Field  says :  '*  We  have  noticed  the 
extent  to  which  the  courts  have  gone  in  considering  motives  on 
breaches  of  contracts,  and  there  would  seem  to  be  a  tendency  to 
allow  an  inquiry  into  the  motives  generally  in  such  cases.  And  when 
the  question  is  freed  from  the  technical  and  formal  objections  we 
have  referred  to,  there  can  be  no  sound  reason  why  a  plaintifE  may 
not  recover  as  ample  damages  for  a  willful  breach  of  contract  as  for 
a  willful  tort"    Field  Danu  64,  5^-63. 

Mr.  Sedgwick,  speaking  upon  the  same  subject,  after  having 
ctated  the  rule  where  forms  of  action  are  recognized,  with  the  at- 
tendant rules  of  pleading  and  evidence,  says  :  ^'  I  am  far  from  de- 
airing  to  express  an  opinion  in  favor  of  the  doctrine  of  the  text ;  on 
the  contrary,  if  the  plaintiff  in  an  Anglo-Saxon  court  of  justice  shall 
«ver  be  permitted  to  state  his  complaint  according  to  the  actual 
facts,  and  not  be  compelled  to  use  an  unmeaning  formula,  I  can  see 
no  reason,  greatly  as  legal  relief  would  be  thus  extended,  why  ex- 
emplary damages  should  not  be  given  for  a  fraudulent  or  malicious 
breach  of  contract  as  well  as  for  any  other  willful  wrong.  Damages 
are  given  by  the  civil  law  in  many  cases  of  this  kind.  So  they  are 
in  Louisiana,  the  jnrisprudence  of  which  State  is  very  much  fash- 
ioned on  the  great  Roman  original.''  1  Sedg.  Meas.  Danu  445,  note 
1.  The  following  cases  bear  upon  the  same  subject :  Jones  v. 
SUamship  CorUz,  17  Oal.  487 ;  Heirn  v.  McOaughan,  32  Miss.  37 ; 
Jfew  Orlea^is,  Jackson  Ji  Ormt  Northern  R.  Co.  v.  Hurst,  36  id. 
667 ;  Whart  Neg.  435. 

In  the  case  of  N.  O^J.  A  0,  N.  Jt.  Co.  v.  Hurst,  above  referred 
to,  it  appeared  that  Hurst  had  paid  the  price  for  transportation  upon 
the  railway  as  a  passenger  from  New  Orleans  to  Quin's  depot,  and 
that  contrary  to  his  wish  he  was  carried  beyond  the  station,  and 
there  directed  to  leave  the  cars,  which  he  did.  He  stated  all  the 
facts  attending  the  transaction  and  recovered  more  than  compensa« 
Vol.  XLVI  — 35 
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tory  damages.  In  diBcaasing  the  measure  of  relief  to  which  the 
party  was  entitled  the  court  said  :  **  It  is  insisted  however  that  in 
this  case  the  declaration  is  based  on  an  alleged  breach  of  contract ; 
that  no  special  damages  are  laid  in  the  declaration,  and  none  were 
proven  on  the  trial ;  but  on  the  contrary,  the  defendant  in  error 
himself  stated  and  admitted  that  he  had  sustained  no  pecuniary  in- 
jury by  the  act  complained  of.  Under  our  system  of  pleading  tlie 
formal  distinctions  between  actions  are  abolished,  and  the  declaration 
states  the  facts  which  constitute  the  cause  of  action  plainly,  dis- 
tinctly and  substantially.  In  determining  therefore  the  character 
of  the  action,  we  look  to  the  substance  of  the  whole  statement,  and 
not  to  the  mere  formal  language  in  whicli  it  is  expressed.  We 
have  regard  to  the  facts  constituting  the  cause  of  complaint,  and 
atfoi*d  the  plaintiff  the  most  ample  redress  and  reUef  which  the 
facts  will  justify  consistent  with  a  due  regard  to  the  rights  of  the 
defendant.  It  is  the  policy  of  our  system  to  trammel  the  rights  of 
the  parties  as  little  as  possible  by  the  technicalities  of  mere  form, 
but  so  to  shape  the  pleadings  as  to  bring  before  the  jury  the  very 
right  of  the  matter  in  issue  between  them  without  unnecessary  de- 
lay or  expense.  Hence  when  the  facts  are  plainly  and  distinctly 
stated,  the  action  will  be  regarded  as  either  in  tort  or  contract ; 
having  regard,  first,  to  the  character  of  the  remedy  such  facts  in- 
dicate, and  second,  to  the  most  complete  and  ample  redress  which, 
upon  the  facts  stated,  the  law  can  afford.  *  *  *  And  in  cases 
of  this  character  (against  common  carriers),  the  courts  are  inclined 
to  consider  it  as  founded  in  tort  unless  a  special  contract  very 
clearly  appear  to  be  made  the  gravamen  and  object  of  the  com- 
plaint in  the  declaration.  *  *  *  The  contract  is  stated  as  in- 
ducement to  the  action,  as  the  foundation  of  defendant's  right  to 
be  on  tlic  care,  to  show  that  defendant  in  error  was  lawfully  there.'' 

The  same  principles  are  believed  to  be  recognized  in  the  follow- 
ing cases  :  OraJtam  v.  Rodery  5  Tex.  149 ;  iVetS  v.  Newton^  %^  id. 
204 ;  Pridgm  v.  Sirickland,  8  id.  433 ;  -ff.  <i  T.  0.  R.  Co.  v. 
Sftirley,  54  id.  148.  In  some  other  parts  of  the  opinion  in  that 
case  language  is  used  which  may  seem  to  be  in  conflict  with  the 
views  here  expressed  ;  but  when  considered  with  reference  to  the 
facts  of  that  ease  it  is  not  believed  to  be  so. 

Telegraph  companies  exercise  a  public  employment  which  imposes 
upon  tlieni  duties  to  the  public,  which  give  to  every  person  the  right 
to  hare  tlieir  services  in  the  transmission  of  proper  messages,  upon 
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payment  of  tlie  requisite  consideration  ;  and  this  pnblic  duty  creates 
an  obligation  honestly  and  faitlifnlly  to  perform  that  duty,  when- 
ever it  is  fixed  in  a  given  case. 

The  purpose  of  a  contract,  express  or  Implied,  in  reference  to  any 
thing  falling  within  the  line  of  that  duty,  is  to  make  it  obligatory 
in  the  given  case,  rather  than  to  create  the  duty  or  fix  the  measure 
of  damages  in  case  of  its  non-performance. 

Such  duties  do  not  stand  solely  upon  special  contract,  as  do  duties 
which  arise  between  individuals  who  owe  no  duty  to  each  other  nor 
to  the  public,  in  reference  to  the  subject  matter  of  contract. 

The  principle  applicable  to  this  class  of  cases  is  thus  well  stated 
by  Mr.  Cooley  in  his  work  upon  Torts,  91 :  **  There  are  also,  in  cer- 
tain relations,  duties  imposed  by  law,  a  failure  to  perfonn  which  is 
regarded  as  a  tort,  though  the  relations  themselves  may  be  formed 
by  contract  covering  the  same  ground.  The  case  of  the  common 
carrier  furnishes  us  with  a  conspicuous  illustration.  The  law  re- 
quires him  to  carry,  with  impartiality  and  safety,  for  those  who 
offer.  If  he  fails  to  do  so,  he  is  chargeable  with  a  tort.  But  when 
goods  are  delivered  to  him  for  carriage,  there  is  also  a  contract,  ex- 
pressed or  by  operation  of  law,  that  he  will  carry  with  impartiality 
and  safety  ;  and  if  he  fails  in  this,  there  is  a  breach  of  contract. 
Thus  for  the  breach  of  the  general  duty,  imposed  by  law  because 
of  the  relation,  one  form  of  action  may  be  brought,  and  for  the 
breach  of  contract  another  form  of  action  may  be  brought." 

The  rule  is  thus  tei-sely  stated  by  Jarvis,  C.  J.,  in  the  case  of 
Courimay  v.  Earle^  10  Com.  Bench,  83  :  "  Where  there  is  an  em- 
ployment, which  employment  itself  creates  a  duty,  an  action  on  the 
case  will  lie  for  a  breach  of  that  duty,  although  it  may  consist  in 
doing  something  contrary  to  an  agreement  made  in  the  course  of 
such  employment  by  the  party  upon  whom  the  duty  is  cast." 

Practically  the  same  ruling  was  made  in  the  cases  of  Ooveit  v. 
Jtadniilffe,  3  East,  62 ;  Ifeirn  v.  McCavglian,  32  Miss.  37,  and 
N.  O.y  J.  &  ff.  N.  R.  Co.  V.  Hurst y  30  id.  665. 

TJlx)n  the  whole  case,  as  made  by  the  ]3etition  and  evidence,  wo 
are  of  the  opinion  that  the  appellee  was  entitled  to  recover  whatever 
damage  the  proof  may  justify,  over  and  above  such  sum  as  he  paid 
for  the  transmission  of  the  message  ;  and  this  in  the  way  of  exem- 
plary damages,  if  the  negligence  of  the  appellants,  in  failing  to  de- 
liver the  message,  was  willful  or  gross,  which  is  a  matter  to  bo 
determined  by  a  jury,  under  proper  instructions ;  and  as  to  the 
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snfficiency  of  the  evidence  to  establish  such  n^ligenoOy  we  refrain 
from  comment^  as  the  judgment  will  have  to  be  reveraed  for  mat- 
ters hereafter  to  be  considered. 

The  difficnlty  of  measuring  the  damages  to  the  feelings  of  the 
appellee,  he  showing  at  least  nominal  damages,  without  which  he 
would  not  be  anthoiued  in  this  character  of  suit  to  i-ecover  exem- 
plary damages,  is  felt  to  be  very  great ;  but  the  duty  of  determining 
that  question  is  one  which  must,  if  so  demanded,  be  confided  to  a 
jury,  whose  Terdict  may  be  set  aside,  if  excessive. 

Nominal  damages,  at  least,  being  shown  in  this  cause,  which  ena- 
bles the  appellee  to  nuuntain  the  suit,  we  are  of  the  opinion,  as  ex- 
pressed by  elementary  writers  who  have  given  much  thought  to 
questions  of  this  character,  that  '^  In  cases  of  delay  or  total  failure  of 
delivery  of  messages  relating  to  matters  not  connected  with  biisiness, 
such  as  personal  or  domestic  matters,  we  do  not  think  that  the  com- 
pany in  fault  ought  to  escape  with  mere  nominal  damages  on  ac- 
count of  the  want  of  strict,  commercial  value  in  such  messages. 
Delay  in  the  announcement  of  a  death,  an  arrival,  the  straying  or 
recovery  of  a  child,  and  the  like,  may  often  be  productive  of  an  in- 
jury to  the  feelings  which  cannot  easily  be  estimated  in  money,  but 
for  which  a  jury  should  be  at  liberty  to  awai-d  fair  damages.  Yet  in 
such  cases  the  damage  ought  not  to  be  enhanced  by  evidence  of  any 
circumstance  which  could  not  reasonably  have  been  anticipated  as 
probable  from  the  language  of  the  written  message."  Shearm.  & 
Kedf .  Neg.  605.  Otherwise  in  a  large  class  of  cases  most  grievous 
^vrongsmay  be  inflicted  in  matters  as  vitally  affecting  the  welfare  of 
individuals  as  in  other  matters  to  which  a  i)ecuniary  value,  a  market 
price,  can  be  fixed  ;  and  this  in  disregard  of  a  duty  voluntaiily  as- 
sumed to  the  public,  to  secure  the  due  performance  of  which  many 
in'ivilcges  not  possessed  by  persons  generally  are  conferred  by  the 
State  upon  tlie  offending  party. 

During  the  trial  the  court  pcimitted  the  appellee  to  testify  as 
follows  : 

^^  I  was  there  (in  Johnson  county)  among  strangers,  and  without 
friends  and  money.  I  had  to  mortgage  my  team  to  get  a  burial 
case  ;  my  creditors  were  crowding  me  for  money  and  I  had  to  sacri- 
fice my  property  to  satisfy  them.  I  owed  Quilitches  $27  for  stay- 
ing with  him  while  my  wife  was  sick,  from  Thursday  until  Mon- 
day ;  he  followed  me  to  Gleburn  and  *^  dunned"  me  until  I  let  him 
have  my  harness,  and  I  was  very  much  distressed  by  reason  of  my 
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financial  condition."  To  which  the  ^qiellant  objected^  on  the 
gronndB  that  it  was  improper  and  irreleyant  eridence^  and  that  it 
was  liable  to  unduly  aroose  the  sympathy  of  the  jury  and  mislead 
them* 

The  next  morning,  while  the  witness  was  still  on  the  stand,  the 
counsel  for  plaintiff  stated  that  on  consultaticm  they  had  concluded 
to  ask  the  court  to  sustain  the  objections  of  the  defendant  to  the 
above  eyideuoe,  or  to  aUow  plaintiff  to  withdraw  said  testimony 
from  the  jury,  and  thereupon  the  court  allowed  plaintiff  to  with- 
draw the  evidence  and  struck  out  said  testimony,  and  informed  the 
jury  that  they  would  not  consider  same  in  making  up  their  verdict; 
defendant  at  the  time  contending  that  it  had  been  damaged  in  the 
minds  of  the  jury  by  this  evidence,  and  that  it  had  been  ocmsidered 
by  the  jury,  and  that  it  could  not  be  withdrawn  from  them  so  as 
not  to  f^ect  them  in  making  up  their  verdict,  and  still  asked  that 
it  be  allowed  its  bill  of  exceptions. 

The  admission  of  this  testimony  is  assigned  as  error.  This  evi- 
dence should  not  have  been  admitted  ;  for  the  financial  condition 
of  the  appellee,  which  created  the  necessity  for  mortgaging  or  sell- 
ing his  property,  was  not  the  natural  result  of  appeUant's  failure 
to  deliver  promptly  the  message  ;  in  fact,  the  moiigage  seems  to 
have  been  made  bcdFore  he  could  have  had  a  reasonable  expectation 
of  even  hearing  from  his  father.  The  evidence  was  of  a  character 
calculated  to  arouse  the  sympathies  of  the  jury  in  his  favor,  and 
their  indignation  against  the  appeUant;  and  besides  to  furnish 
the  jury  with  an  improper  basis  for  damages. 

The  question  is,  was  the  admission  of  the  testimony,  although 
the  jury  were  subsequently  directed  to  disregard  it,  such  error  as 
requires  a  reversal  of  the  judgment? 

It  is  true  that  the  admission  of  some  kinds  of  testimony,  which 
a  jury  is  afterward  directed  not  to  consider,  may  not  be  sufficient 
cause  for  reversal,  but  we  are  of  the  opinion  that  where,  in  cases 
like  the  present,  evidence  which  is  calculated  to  arouse  the  sympa- 
thies of  jurors  in  favor  of  the  party  who  offers  it,  and  to  arouse 
the  feelings  of  the  juiy  against  the  opposite  party,  is  erroneously 
permitted  to  go  before  the  jury,  it  is  proper  ground  for  reversal, 
Graham  A;  Waterman  New  Trials,  612-630. 

The  testimony  objected  to  was  that  of  the  appellee  himself,  and 
in  its  nature  well  osculated  to  produce  upon  the  minds  of  the  jury 
an  impression  and  sympathy  in  his  favor,  as  well  as  an  erroneous 
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view  as  to  the  proper  elements  of  damage ;  and  however  oonscien- 
tioiis  a  juror  may  be,  and  however  hard  he  may  seek  to  efface  the 
impression  made  by  it,  he  is  still  likely  unconsciously  to  permit  it 
to  influence  his  rerdict. 

The  practice  of  admitting  improper  eyidence,  with  the  promise 
or  cxj)ectation  of  subsequently  directing  the  jury  not  to  consider  it, 
or  of  controlling  it  by  the  charge,  is  not  to  be  encouraged;  for  upon 
minds  misdirected  in  legal  inyestigations,  and  excited  by  sympathy 
ai'ouscd  by  recitals  of  apparent  hardship,  such  directions  or  instruc- 
tions will  usually  be  found  impotent  to  efface  impressions  once 
mode. 

For  this  error  of  the  court  the  judgment  is  reyersed  and  the 

cause  remanded. 

Reverud  and  rmnanded. 


Gulf,  C.  and  Santa  Pe  Rt.  Co,  v.  Lbvt. 

(MTez.  668.) 

Telegraph  —  delajf  in  ddUery  —  damagee — aeUoiCbjf  recH9$r . 

The  plaintiff  sued  a  telegraph  oompanj  for  delaj  in  delirering  to  him  a  mes- 
tukge  announcing  the  death  of  his  Bon*8  wife  and  child,  wherebj  he  was  pre- 
vented from  attending  the  funeral.    Held^  that  there  ooold  be  no  reooyeix 

for  his  mental  Buffering.* 

ACTION  for  delay  in  delivering  a  telegram.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Ballinger  iC*  Mott^  for  appellant. 
Ford  &  Ford,  for  appellee. 

Statton^  a.  J.  The  statement  of  this  cause,  as  made  by  brief 
for  appellant,  which  is  admitted  by  the  appellee  to  be  correct,  is  as 
follows  : 

''  The  plaintiff  alleged  in  substance  that  appellee  resided  in  Cam- 
eron, in  Milam  county ;  that  appellant  opemted  a  telegraph  line 
from  said  town  to  the  town  of  Cleburne,  in  Johnson  county,  trans- 
mitting telegrams  for  hire  ;  that  on  September — ,  1882,  appellee's 


^^^f 


*  To  same  effect,  Kimk/2  t.  TTenf.  Uh.  Tel.  CVi.,  Dakota  Sup.  Ot.  May  IS,  UB4. 
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■on,  J.  T.  Leyy,  and  Bettie  Leyy,  the  wife  of  said  J.  T.  Leyy,  were 
in  said  Johnson  county,  nine  miles  from  said  town  of  Cleburne  ; 
that  on  said  day  Bettie  Levy  was  taken  violently  sick  and  gave  birth 
to  a  child,  and  that  she  died  on  the  evening  of  the  30th  of  Sep- 
tember, 1882,  and  that  the  child  died  on  the  —  day  of  September, 
1882 ;  that  appellee's  son  was  among  strangers,  without  money,  and 
in  desperate  need  of  assistance  and  help  from  appellee  ;  and  that 
immediately  upon  the  death  of  his  wife  and  child  he  went  to  Cle- 
burne, and  about  nine  or  ten  o'clock  a.  m.  of  October  1,  1882,  de- 
livered a  telegram  to  appellant,  paying  the  charges  thereon,  and 
informing  it  of  the  importance  of  its  prompt  transmission  and  de- 
livery.    The  following  is  a  copy  of  said  telegram  : 

'* '  Cleburkb,  October  1,  1882. 
"  *  To  I.  Levy,  Cameron,  Texas  :  —  Betty  and  baby  died.  Come 
to  Cleburne  to-night  train  to  my  help.     Wade  meet  you.     Tell  her 
mother.  J.  T.  Lbvy.' 

'^  That  the  transmission  and  delivery  of  said  telegram  was  a  work 
of  great  necessity  and  charity.  That  appellant  undertook  to  deliver 
the  same  in  a  reasonable  time,  but  negligently  failed  to  deliver  the 
same  until  eleven  o'clock  of  October  2,  1882 ;  that  by  the  delay  in 
the  delivery  of  such  telegram  appellee  was  prevented  from  going  to 
the  assistance  of  his  son,  and  from  supplying  him  with  money ; 
that  by  reason  of  such  delay  his  son  was  followed  up  and  harassed 
by  his  creditors  for  the  expenses  of  the  funeral  of  his  wife  and 
child,  and  had  to  sell  his  property  at  a  great  sacrifice,  and  was  com- 
pelled to  borrow  money  from  strangers,  and  was  deprived  of  the 
presence  of  his  father  and  mother  in  his  sore  trial,  and  was  com- 
pelled —  a  stranger  in  a  strange  land  —  to  be  the  only  mourner  at 
his  wife  and  child's  funeral ;  that  appellee  has  suffered  the  keenest 
disappointment  and  sorest  grief  at  being  deprived  of  the  privilege 
of  being  present  at  the  burial  of  his  daughter-in-law  and  grandchild, 
of  relieving  his  son  of  his  wants,  of  sympathizing  with  him  in  his 
sad  bereavement  and  trial,  and  has  been  damaged  in  his  feelings 
and  otherwise  in  the  sum  of  t5,000."  It  will  appear  from  the  calen- 
dar that  October  1,  1882,  the  day  on  which  said  telegram  was  deliv- 
ered to  appellant,  was  Sunday.  Appellant  specially  excepted  to  the 
petition  as  follows  :  1st.  Because  the  petition  does  not  show  that 
plaintiff  has  sustained  any  damage.  2d.  Because  the  matters  stated 
in  the  petition  constitute  no  cause  of  action.     3d.  Because  the 
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petition  shows  that  appellee  ib  not  entitled  to  recover.  4th.  Be- 
canse  the  petition  claims  damages  for  the  non-delivery  of  a  tele- 
gram on  Sunday,  which 'under  the  laws  of  this  State  appellant  was 
iorbidden  to  do. 

The  demurrers  to  the  petition  were  oyerruled,  and  that  is  as- 
signed as  error. 

There  Was  no  allegation  nor  proof  of  any  damage  to  the  appellee^ 
unless  mental  sufFenng  alone  constitutes  such  character  of  injury  as 
will  entitle  a  person  to  damages  in  an  action  based  upon  negligence. 

That  a  person  may  enforce  a  contract  made  by  another  for  his 
benefit,  although  the  consideration  is  paid  by  such  other  person,  is 
true ;  but  such  is  not  the  contract  set  up  in  the  petition  or  proved* 

Whatever  contract  was  made  by  the  son  was  made  for  the  benefit 
of  himself,  with  no  intent  that  it  should  inure  in  any  respect  to  the 
benefit  of  the  appellee  ;  the  contract  between  the  son  and  the  ap- 
pellant therefore  cannot  be  considered  as  the  basis  of  this  action. 

To  sustain  the  action  it  must  appear  that  the  appellee  has  been 
injured  in  his  person,  property  or  reputation  by  the  nogligenoe  of 
the  appellant.  It  cannot  be  pretended  that  in  the  latter  two  he  has 
been  injured  in  any  respect ;  and  the  inquiry  remains,  has  he  been 
injured  in  his  person  in  any  such  respect  as  will  entitle  him  to  dam- 
ages ;  to  such  pecuniary  satisfaction  as  under  the  settled  rules  of 
law  a  plaintiff  may  obtain  through  an  action. 

No  deprivation  of  any  absolute  right  of  person  has  been  stated 
which  would  entitle  the  appellee  even  to  nominal  damages  ;  and 
we  have  the  naked  question,  can  a  person  who  has  not  shown  him- 
self deprived  of  any  absolute  right  for  which  danuiges,  nominal  at 
least,  would  be  given,  maintain  an  action  for  an  injury  to  his  feel- 
ings alone  which  results  solely  from  a  breach  of  a  contract  to  which 
he  is  not  a  privy,  made  with  and  for  the  benefit  of  another,  or  from 
a  tort,  through  which  such  other  person  receives  an  injury  personal 
to  himself,  for  which  damages  may  be  given  ? 

fiecognizing  the  fact  that  by  reason  of  the  public  character  of  the 
employment,  which  the  appellant  has  assumed,  a  duty  existed  upon  its 
part  to  deliver  the  message  to  the  appellee  without  unnecessary  delay, 
and  that  a  failure  to  perform  such  duty,  if  attended  with  damage  to 
the  appellee,  gives  sufficient  ground  for  an  action  even  in  the  absence 
of  a  contract  to  which  he  is  a  party,  it  becomes  necessary  to  inquire 
whether  an  injury  to  the  feelings  of  the  appellee,  unconnected  with 
some  other  ground  for  damage,  is  sufficient  to  maintain  this  action. 
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An  act  for  which  the  law  does  not  give  damages  at  least  nominal 
cannot  in  a  l^gal  sense  be  called  an  injury;  and  it  has  therefore  been 
truly  said^  ^'it  may  be  laid  down  as  a  trae  proposition,  that  bare 
negligence,  unprodactive  of  damage  to  another,  will  not  give  a 
x^ht  of  action;  negligence  causing  damage  will  do  so." 

In  many  cases  where  a  bodily  injury  has  been  inflicted  even  by 
negligence,  the  mental  suffering  resulting  therefrom  and  necessarily 
incident  thereto  has  been  considered  an  element  of  damage ;  but 
we  know  of  no  case,  unless  it  be  one  hereafter  to  bo  referred  to,  in 
which  it  has  oyer  been  held  sufficient  in  itself  to  maintain  an  action 
for  damages,  in  the  absence  of  some  statute  affecting  the  question. 

In  case  of  the  death  of  an  adult  child,  by  the  neglect  of  a  corpo- 
ration or  person,  who  had  assumed  some  duty  to  it  which  was  vio- 
lated by  such  n^lect,  in  the  absence  of  a  statute  authorizing  it,  no 
action  could  be  maintained  for  such  injury  to  the  feelings  of  a 
parent  or  other  relation;  and  yet  but  few  causes  would  be  produc- 
tire  of  deeper  mental  distress ;  and  even  in  actions  under  statutes 
permitting  recovery  in  cases  where  death  has  resulted,  no  recovery 
can  be  had  for  mental  suffering  unless  the  statute  permits  it  in  terms 
or  authorizes  the  recovery  of  exemplary  damages.  Field  on  Dam- 
ages, G30.  This  is  upon  the  theory  that  no  cause  of  action  accnies 
to  the  parent  or  other  relation,  unless  given  by  the  statute,  and 
when  thus  given  it  will  not  extend  to  embrace  elements  of  damage 
not  given  by  the  statute. 

The  effect  of  the  acts  of  the  several  States,  and  of  the  English 
acts,  authorizing  recovery  for  the  death  of  persons,  is  to  remove  the 
technical  difficulty  at  common  law  interposed  to  the  maintenance 
of  actions  in  such  cases ;  and  they  certainly  do  not  withdraw  from 
any  one  any  right  which  could  have  been  asserted,  as  the  law  pre- 
viously stood,  for  an  injury  to  the  i)er8on  bringing  an  action, 
grounded  upon  any  reason  personal  to  himself,  and  other  than  the 
pecuniary  loss  suffered  by  the  death ;  yet  in  actions  under  statutes 
of  the  several  States  and  under  the  English  statutes,  it  has  been 
uniformly  hold  that  the  injury  to  the  feelings  of  the  person  or  per- 
sons entitled  to  maintain  such  actions  was  not  an  element  of  damage 
which  could  be  considered.  This  could  not  well  be  held  if  it  had 
ever  been  true  that  an  action  could  be  maintained  for  an  injury  to 
feelings  alone,  which  is  a  matter  personal  to  the  aggrieved  party, 
for  which  an  action  could  not  have  been  denied  upon  the  technical 
ground  upon  which  recovery  for  the  less  of  a  life  was  denied. 
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petition  shows  that  appellee  ib  not  entitled  to  recoyer.  4th.  Be- 
canse  the  petition  claims  damages  for  the  non-deliyeiy  of  a  tele- 
gram on  Sanday,  which 'under  the  laws  of  this  State  appellant  was 
forbidden  to  do. 

The  demarrers  to  the  petition  were  oyerruledy  and  that  is  us- 
signed  as  error. 

There  was  no  allegation  nor  proof  of  any  damage  to  the  appellee, 
unless  mental  sufFenng  alone  constitutes  such  character  of  injury  as 
will  entitle  a  person  to  damages  in  an  action  based  upon  negligence. 

That  a  person  may  enforce  a  contract  made  by  another  for  his 
benefit,  although  the  consideration  is  paid  by  such  other  person,  is 
true ;  but  such  is  not  the  contract  set  up  in  the  petition  or  proyed. 

Whateyer  contract  was  made  by  the  son  was  made  for  the  benefit 
of  himself,  with  no  intent  that  it  should  inure  in  any  respect  to  the 
benefit  of  the  appellee  ;  the  contract  between  the  son  and  the  ap- 
pellant therefore  cannot  be  considered  as  the  basis  of  this  action. 

To  sustain  the  action  it  must  appear  that  the  appellee  has  been 
injured  in  his  person,  property  or  reputation  by  the  negligence  of 
the  appellant  It  cannot  be  pretended  that  in  the  latter  two  he  has 
been  injured  in  any  respect ;  and  the  inquiry  remains,  has  he  been 
injured  in  his  person  in  any  such  respect  as  will  entitle  him  to  dam- 
ages ;  to  such  pecuniary  satisfaction  as  under  the  settled  rules  of 
law  a  plaintiff  may  obtain  through  an  action. 

No  depriyation  of  any  absolute  right  of  person  has  been  stated 
which  would  entitle  the  appellee  eyen  to  nominal  damages  ;  and 
we  haye  the  naked  question,  can  a  person  who  has  not  shown  him* 
self  depriyed  of  any  absolute  right  for  which  damages,  nominal  at 
least,  would  be  giyen,  maintain  an  action  for  an  injury  to  his  fed* 
ings  alone  which  results  solely  from  a  breach  of  a  contract  to  which 
he  is  not  a  privy,  made  with  and  for  the  benefit  of  another,  or  from 
a  tort,  through  which  such  other  person  receiyes  an  injury  personal 
to  himself,  for  which  damages  may  be  giyen  ? 

fiecognizing  the  fact  that  by  reason  of  the  public  character  of  the 
employment,  which  the  appellant  has  assumed,  a  duty  existed  upon  its 
part  to  deliyer  the  message  to  the  appellee  without  unnecessary  delay, 
and  that  a  failure  to  perform  such  duty,  if  attended  with  damage  to 
the  appellee,  gives  sufficient  ground  for  an  action  even  in  the  absence 
of  a  contract  to  which  he  is  a  party,  it  becomes  necessary  to  inquire 
whether  an  injuiy  to  the  feelings  of  the  appellee,  unconnected  with 
some  other  ground  for  damage,  is  sufficient  to  maintain  this  actiom 
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An  act  for  which  the  law  does  not  give  damages  at  least  nominal 
cannot  in  a  l^gal  eense  be  called  an  injury;  and  it  has  therefore  been 
truly  said^  "  it  may  be  laid  down  as  a  true  proposition^  that  bare 
negUgenco,  unproductive  of  damage  to  another^  will  not  giye  a 
x^ht  of  action;  negligence  causing  damage  will  do  so/' 

In  many  cases  where  a  bodily  injury  has  been  inflicted  even  by 
negligence,  the  mental  suffering  resulting  therefrom  and  necessarily 
incident  thereto  has  been  considered  an  element  of  damage ;  but 
we  know  of  no  case^  unless  it  be  one  hereafter  to  bo  referred  to,  in 
which  it  has  oyer  been  held  sufficient  in  itself  to  maintain  an  action 
for  damages,  in  the  absence  of  some  statute  affecting  the  question. 

In  case  of  the  death  of  an  adult  child,  by  the  neglect  of  a  corpo- 
ration or  person,  who  had  assumed  some  duty  to  it  which  was  vio- 
lated by  such  n^lect,  in  the  absence  of  a  statute  authorizing  it,  no 
action  could  be  maintained  for  such  injury  to  the  feelings  of  a 
parent  or  other  relation;  and  yet  but  few  causes  would  be  produc- 
tive of  deeper  mental  distress ;  and  even  in  actions  under  statutes 
permitting  recovery  in  cases  where  death  has  resulted,  no  recovery 
can  be  had  for  mental  suffering  unless  the  statute  permits  it  iu  terms 
or  authorizes  the  recovery  of  exemplary  damages.  Field  on  Dam- 
ages, G30.  This  is  upon  the  theory  tliat  no  cause  of  action  accrues 
to  the  parent  or  other  relation,  unless  given  by  the  statute,  and 
when  thus  given  it  will  not  extend  to  embrace  elements  of  damage 
not  given  by  the  statute. 

The  effect  of  the  acts  of  the  several  States,  and  of  the  English 
acts,  authorizing  recovery  for  the  death  of  persons,  is  to  remove  the 
technical  difficulty  at  common  law  interposed  to  the  maintenance 
of  actions  iu  such  cases ;  and  they  certainly  do  not  withdraw  from 
any  one  any  right  which  could  have  been  asserted,  as  the  law  pre- 
viously stood,  for  an  injury  to  the  i^erson  bringing  an  action, 
grounded  upon  any  reason  personal  to  himself,  and  other  than  the 
pecuniary  loss  suffered  by  the  death ;  yet  in  actions  under  statutes 
of  the  several  States  and  under  the  English  statutes,  it  has  been 
uniformly  held  that  the  injury  to  the  feelings  of  the  person  or  per- 
sons entitled  to  maintain  such  actions  was  not  an  element  of  damage 
which  could  be  considered.  This  could  not  well  be  held  if  it  had 
ever  been  true  that  an  action  could  be  maintained  for  an  injui*y  to 
feelings  alone,  which  is  a  matter  personal  to  the  aggrieved  party, 
tor  which  an  action  could  not  have  been  denied  upon  the  technical 
ground  upon  which  recovery  for  the  less  of  a  life  was  denied. 
Vol.  XLVI  — 36 
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Ill  cases  of  aeduction  no  action  is  maintainable  by  the  parent^ 
guardian  or  master  upon  the  ground  of  injury  to  iiie  feelingB  or 
mental  distress ;  but  the  loss  of  sernces  is  made  the  basis  of  the 
suit ;  and  if  there  was  no  such  loss,  there  could  be  no  reooyery, 
howeyer  great  the  mental  suffering  induced  by  the  wrong.  The 
same  principles  apply  to  cases  for  criminal  conyersation. 

In  cases  for  libel  or  slander,  unless  the  words  used  be  such  as  in 
law  are  held  to  entitle  the  person  against  whom  they  are  used  to 
damages  at  least  nominal,  special  damage  must  be  averred  and 
proved,  or  the  action  cannot  be  maintained;  and  this  without  refer- 
ence to  the  degree  of  mental  distress  which  may  be  inflicted  by  the 
language.  In  all  of  those  classes  of  cases,  where  a  pecuniary  injury 
is  shown,  mental  distress,  resulting  from  the  same  act  which  pro- 
duced the  pecuniary  damage,  becomes  an  element  in  aggravation 
for  which  damages  may  be  given. 

The  cases  in  which  damages  have  been  allowed  for  mental  dis- 
tress, resulting  from  injuries  to  persons,  will  be  found  to  be  cases 
in  which  the  mental  distress  was  the  incident  to  a  bodily  injury 
suffered  by  the  distressed  person,  or  cases  of  injury  to  reputation  or 
property  in  which  pecuniary  damage  was  shown,  or  the  act  such 
that  the  law  presumes  some  damage,  however  slight,  from  the  act 
complained  of.  They  are  not  cases  in  which  the  bodily  injury  or 
other  wrong  was  suffered  by  one  person  and  the  mental  distress  by 
another.  They  arc  cases  in  which  a  direct  pecuniary  damage  had 
been  shown,  and  the  element  of  mental  distress  had  been  admitted 
in  aggnwation  of  the  injury,  for  the  purpose  of  recovering  damages 
other  than  such  as  are  only  compensatory. 

The  rule  is  thus  stated  iu  Wood's  Mayne  on  Damages,  74  (Ist 
Am.  cd.):  ''  But  we  do  not  apprehend  that  the  rule  has  any  such 
force  as  to  enable  a  person  to  maintain  an  action  where  the  only  in- 
jury is  mental  suffering,  as  might  be  thought  from  a  reading  of  the 
loose  dicta  and  statements  of  the  court  in  some  of  the  cases.  So 
far  as  I  liavo  been  able  to  ascertain  the  force  of  the  rule,  the  mental 
suffering  referred  to  is  that  which  grows  out  of  the  sense  of  peril 
or  tlie  mental  agony  at  the  time  of  the  happening  of  the  accident, 
and  that  which  is  incident  to  and  blended  with  the  bodily  |)ain  in- 
cident to  the  injury  and  the  apprehension  and  anxiety  thereby 
induced.  In  no  case  has  it  ever  been  held  that  mental  anguish 
alone,  unaccompanied  by  an  injury  to  the  person,  afforded  a  ground 
of  action." 
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The  following  authoritieB  bear  upon  the  question:  Canning  y* 
InhabUatUs  of  WiUianuiawn,  1  Oush.  462 ;  Joch  y.  Danktoardi,  85 
IlL  333;  Lyfich  y.  Knight,  9  H.  L.  Gas.  577,  598;  Johmon  v.  WdU, 
6  Nev.  225;  Shearm.  &  Bedf .  Heg.j  §§  606,  606»;  Feme  y.  Tripp, 
70  HI.  503;  Meida  v.  AnihU,  71  id.  241;  Blake  y.  Midlatid  Ry. 
Co.,  10  Eng.  L.  &  E.  442. 

No  actual  damages  being  shown  to  sustain  the  action,  evidence 
which,  in  favor  of  the  plaintiff  in  this  cause,  could  only  bear  upon 
the  question  of  exemplary  damages  and  averments  of  a  like  kind, 
can  be  of  no  avail,  for  unless  some  actual  damage  has  been  sustained 
by  the  plaintiff,  ho  is  not  entitled  to  exemplary  damages.  Flaim- 
gan  v.  Waniack,  54  Tex.  50;  Fenze  v.  Tripp,  70  111.  500. 

The  English  cases  hold,  substantially,  that  a  person  to  whom  a 
message  is  sent  cannot  maintain  an  action,  nothwithstanding  pecun- 
iary injury  may  result  to  him  by  the  failure  of  a  telegraph  company 
correctly  or  within  a  reasonable  time  to  transmit  it,  unless  the 
sender  sustains  to  the  person  to  whom  the  message  is  sent  the  rela- 
tion of  agent,  through  which  privity  of  contract  is  established, 
FhKford  v.  Ufiii^  Kingdom  Eledric  Telegraph  Co.,  4  Q.  B.  706. 

This  doctrine  has  not  been  accepted  by  the  courts  of  this  country, 
but  none  of  them  have  gone  to  the  extent  of  holding  that  the  per- 
son to  whom  the  message  is  sent  may  maintain  an  action  for  the 
negligence  of  a  telegi'aph  company  in  transmitting,  without  aver- 
ment and  proof  of  some  actual  pecuniary  injury  sustained  thereby. 

We  are  referred  to  the  case  of  So  Belle  v.  W.  D.  Telegraph  Co., 
55  Tex.  310;  s.  c,  40  Am.  Rep.  805,  as  an  authority  for  the  propo- 
sition that  an  action  for  mental  suffering  alone  may  be  maintained. 

The  opinion  in  that  case  does  seem  to  maintain  the  proposition 
necessary  to  sustain  this  action  ;  but  we  are  of  the  opinion  that  it 
cannot  be  sustained  upon  principle,  nor  upon  the  authority  of  adju- 
dicated cases. 

The  other  assignments  need  not  be  considered  in  the  view  which 
we  take  of  the  case. 

The  demurrer  to  the  petition  in  this  case  should  have  been  sus- 
tained, but  as  it  was  overruled,  the  judgment  will  be  reversed  and 
the  cause  remanded,  tliat  an  opportunity  to  amend  the  petition  may 
be  given  and  a  case  stated,  if  possible,  which  appeai-s  unlikely  from 
the  evidence,  upon  which  the  action  may  be  sustained. 

Reversed  and  remanded. 


284  TEXAS, 

WUlUi  ▼.  MoMe. 


Willis  y.  Moorx. 

Orap$ — mortgage  of  grmoing. 

The  parehaaer  of  mortgaged  landa  at  foiedoBiue  sale  is  not  entitled  to  the 
ungathered  crops  as  against  a  purchaser  thereof  from  the  mortgagor  before 
the  foreelosoie.* 

THE  opinion  and  head-note  state  the  point     The  defendant  had 
judgment  below. 

Ooodrich  £  Clarksofi,  for  appellant. 

Clark  &  Dyety  for  appellees. 

Staytok,  a.  J.  The  deed  in  tmst  made  by  Lewis  Moore  to  se- 
cnre  the  notes  executed  by  him  to  Seed  &  Smith,  having  been  dnly 
recorded,  it  niiist  be  held  that  A.  J.  Oill  bought  the  interest  of  Lewis 
Moore  in  the  crop  upon  the  land  on  the  1st  of  August,  1881,  with 
notice  of  whatever  right  the  appellant,  by  virtue  of  the  transfer  of 
the  notes,  which  carried  with  them  as  an  incident  the  security 
evidenced  by  the  trust  deed,  had  in  the  crops  then  standing  un- 
gathered upon  the  land. 

There  might  be  some  difficulty  in  determining  the  true  relation 
which  existed  between  Lewis  Moore  and  J.  A.  Gill,  under  the  agree- 
ment of  date  December  24,  1877 ;  but  it  is  treated  by  appellant's 
counsel  aa  a  partnership,  in  which,  for  their  mutual  benefit,  the 
land  was  cultivated  by  the  latter,  the  material  for  that  purpose 
being  in  part  furnished  by  each,  the  net  proceeds  to  be  equally 
divided  between  them.  This  is  probably  the  true  relationship  of 
the  parties,  i-ather  than  that  Uiey  were  landlord  and  tenant,  and 
we  will  so  consider  them  in  disposing  of  the  case.  It  does  not  ap- 
pear when  the  notes  to  Beed  &  Smith  matured,  but  it  is  found  that 
they  were  due  and  unpaid  on  the  8th  of  September,  1881,  at  which 
time  the  substituted  tnistee  sold  the  land,  and  thereby  the  appellant 
became  the  owner  thereof. 

Tlie  question  for  our  decision  then  is,  is  the  purchaser  of  mort« 

gaged  lauds,  as  against  the  mortgagor  or  any  person  claiming  under 

-  -  ■ 

*  To  same  effectt  Hexhi  ▼.  Deitman  (M  Iowa,  679) «  41  Am.  Rep.  131,  and  uote,  IM. 
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him  faj  a  puichase  of  the  crops,  entitled  to  sadi  crops  as  were 
standing  nngathwed  upon  the  land  at  the  time  of  his  purchase  f 
A.  J.  Oill  does  not  necessarily  stand  in  the  same  relation  to  this 
qnestion  as  wonld  Lewis  Moore,  were  he  the  claimant 

That  in  England  and  in  many  States  of  this  Union  the  mort- 
gagee is  deemed  the  holder  of  the  legal  title  cannot  he  questioned  ; 
and  that  upon  such  title  he  may  maintain  ejectment  against  the 
mortgagor.  Where  such  is  the  rule,  many  decisions  are  to  be  found 
in  which  it  is  held  that  neither  the  mortgagor,  nor  a  tenant  under 
him  claiming  through  a  lease  made  after  the  execution  of  the 
mortgage,  is  entitled  to  carry  away  tlio  crops  growing  upon  the 
mortgaged  land  at  the  time  of  foreclosure  or  actual  entiy  by  the 
mortgagee ;  and  this  u]K)n  the  theory,  that  from  the  date  of  the 
mortgage  the  mortgagor  is  but  a  tenant  at  sufFerance ;  and  that  a 
lease  made  by  him,  being  unauthorized,  works  a  disseisin. 

In  the  case  of  Lant  v.  /fiw/,  8  Wend.  6«6;  24  Am.  Dec.  105,  which 
is  a  leading  case  in  America,  the  rule  and  reasons  therefor  are  thus  il* 
Instrated:  "  In  Ettch  v.  /fe/7,  Doug.  21,  already  referred  to,  the  mort- 
gagee brought  an  action  of  ejectment  against  a  tenant,  who  claimed 
under  a  lease  from  the  mortgagor,  given  after  the  mortgage,  without 
the  privity  of  the  mortgagee.  Lord  Mansfield,  in  delivering  the 
opinion  of  the  court,  said :  '  On  full  consideration,  we  are  all  clearly 
of  opinion  that  there  is  no  inference  of  fraud  or  concert  against  the 
mortgagee  to  prevent  him  from  considering  the  lessee  of  the  mort- 
gagor as  a  wrong-doer.  The  question  turns  upon  the  agreement 
between  the  mortgager  and  mortgagee ;  when  the  mortgagor  is  left 
in  possession  the  true  inference  to  be  drawn  is  an  agreement  that  he 
shall  possess  the  premises,  at  will,  in  the  strictest  sense,  and  there- 
fore no  notice  is  ever  given  to  quit ;  and  he  is  not  even  entitled  to 
reap  the  crop  as  other  tenants  at  will  are,  because  all  are  liable  to 
the  debt,  on  payment  of  which  the  mortgagee's  title  ceases.  The 
mortgagor  has  no  power,  express  or  imi)lied,  to  let  leases  not  subject 
to  every  circumstance  of  the  mortgage  ;  the  tenant  stands  exactly 
in  the  situation  of  the  mortgagor.*  This  court,  in  McKerchery. 
Hanley^  16  Johns.  292,  also  held  that  the  relation  subsisting  between 
the  mortgagor  and  mortgagee  did  not  apply  a  right  on  the  part  of 
the  mortgagor  to  lease.  The  mortgagor  therefore  in  giving  a  lease 
becomes  as  to  the  mortgagee  a  disseisor.  *  *  *  The  mortgagee 
undoubtedly,  as  against  the  mortgagor  and  his  grantees,  has  the 
imramount  right.     Mr.  Powell  considers  the  right  of  mortgagee  to 
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emblements,  as  against  the  lessee  of  the  mortgagor,  as  necessarily 
resulting  from  the  doctrine  established  by  Lord  Mah8FIBLD  in  Keerh 
T.  HaOf  Dong.  21,  and  that  a  mortgagor  has  no  right  to  lease ;  he 
observes  that  he  can  see  no  ground  on  which  the  case  of  such  leasee, 
as  to  emblements,  can  be  distinguished  from  any  other  tenant  under 
a  tortious  title  ;  for  if  he  be  considered  a  wrong-doer  as  to  his  oc- 
cupation of  the  premises,  he  cannot  be  considered  in  a  diCFerent 
character  ns  to  emblements,  nor  can  there  be  any  ground  to  imply 
a  consent  to  cultivate  the  property,  when  no  implication  is  ad- 
mitted to  a  consent  to  occupy  it" 

In  the  case  of  K^eck  \.  Holly  1  Doug.  23,  in  reply  to  a  suggestion 
that  the  tenant  of  n  mortgagor  was  entitled  to  emblements.  Lord 
Manspiblu  said:  '^  I  give  no  opinion  on  that  point;  but  there 
may  be  a  distinction,  for  the  mortgagor  may  be  considered  as  re- 
ceiving the  rents  in  order  to  pay  the  interest  by  an  implied  author- 
ity from  the  mortgagee,  till  he  determine  his  will.  As  to  the 
lesscc^s  right  to  make  the  crop  which  he  may  have  sown  previous 
to  the  determination  of  the  will  of  the  mortgagee,  that  }M>int  does 
not  arise  in  this  case,  the  ejectment  being  for  a  warehouse  ;  but 
however  that  may  be,  it  would  be  no  bar  to  the  mortagee's  recov- 
ering in  ejectment.  It  would  only  give  the  lessee  a  right  of  ingress 
and  egress  to  take  the  crop,  as  to  which,  with  regard  to  tenants  at 
will,  the  text  of  Littleton  is  clear." 

Ill  this  State  it  has  been  held,  from  an  early  day,  that  a  mort- 
gage is  but  a  security  for  a  debt ;  that  the  title  to  property 
mortgaged  remains  in  the  mortgagor,  and  with  it  the  right  of  }k»- 
session,  which  is  one  of  the  ordinary  incidents  of  title.  Duty  v. 
Oraham,  12  Tex.  427  ;  Wright  v.  Heivderaon,  id.  44  ;  Woof  Ion  v. 
Wheeler,  22  id.  338. 

Sucli  being  the  legal  effect  of  a  mortgage  in  this  State,  it  will  be 
readily  seen  that  the  foundation  U])on  which  the  rights  of  mort- 
gagees is  based  in  England  and  in  some  of  the  States  wholly  fails  : 

Ist.  There  the  piiramount  title  is  held  to  be  in  the  mortgagee ; 
here  the  paramount  title  remains  in  the  mortgagor,  and  no  estate 
passes  to  the  mortgagee  unless  through  foreclosui'c. 

2d.  There  the  right  to  the  immediate  possession  of  the  mort* 
gaged  property  vests  in  the  mortgagee,  with  the  consequent  right 
to  appropriate  the  fruits  and  revenues  without  liability  to  account, 
unless  called  upon  to  do  so  in  a  proceeding  to  enforce  the  equity  of 
redemption ;  here  no  right  to  the  possession,  nor  to  the  fruits  and 
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Tevoraes  so  long  as  the  mortgage  stands  onforeclosedy  unless  under 
some  proceeding  peculiarly  equitable. 

3d.  There  the  mortgagor,  under  the  conflict  of  authority,  is  held 
to  bo  either  a  tenant  at  sufferance  or  a  tenant  at  wiU^  with  no  power 
to  do  aught  else  than,  under  the  strict  rules  of  the  common  law,  a 
tenant  with  the  feeblest  tenure  may  do,  a  lease  by  him  operating  as 
a  disseisin  of  the  mortgagee,  and  making  himself  and  his  lessee  tort- 
feasors i  here  he  is  the  owner  of  the  fee,  if  such  be  his  estate  in 
the  land  which  he  mortgages,  recognizing  no  landlord,  neither  a 
tenant  at  will  nor  a  tenant  at  sufferance,  in  any  sense  in  which 
these  terms  can  be  legitimately  applied — for  the  owner  cannot  be, 
in  the  nature  of  things,  the  tenant  of  any  one ;  he  has  power  to 
lease  without  disloyalty  to  any  one,  his  lease,  if  made  after  mort- 
gage, subject  however  to  be  terminated  in  case  of  foreclosure  before 
its  expiration. 

Tlie  reason  sometimes  given,  why  a  mortgagor  should  not  be  per- 
mitted to  have  the  crops  still  standing  ui)on  the  land  at  time  of 
foreclosure,  is,  that  ho  may  obtain  their  value  in  account  upon  bill 
to  redeem ;  with  us  this  reason  can  have  no  effect,  for  there  is  no 
sucli  thing  in  onr  practice  as  the  riglit  to  redeem  after  foi'eclosnre 
which  is  made  by  sale. 

The  crops  were  planted,  cultivated,  and  in  fact  must  have  been 
almost,  if  not  quite,  matured  before  the  sale  in  September,  and 
while  the  imramount  title  to  the  land  upon  which  they  grew  was 
still  in  Moore,  the  vendor  of  Oill,  >[ooore  sold  them.  The  element 
of  uncertainty,  in  so  far  as  Oill  was  concerned,  as  to  the  continu- 
ance of  title  in  his  vendor,  was  very  nearly  as  great  as  though  he 
had  held  as  tenant  at  will.  The  direction  of  the  creditor  to  sell 
under  the  deed  of  tnist  and  thereby  place  in  himself  or  some  other 
person  the  title  to  the  land,  was  an  act  of  will,  without  the  exer- 
cise of  which  the  paramount  title  to  the  land  would  continue  in 
Moore ;  and  even  such  exercise  of  the  will  would  not  necessarily 
affect  that  result,  for  Moore  might  be  able  to  pay  the  indebtedness 
and  thereby  effectually  prevent  the  divestiture  of  his  title. 

Where  the  mortgage  is  held  to  vest  the  title  in  the  mortgagee,  no 
such  elements  of  uncertainty  exist;  he  may  enter  whenever  he 
pleases. 

The  right  of  a  person  purchasing  under  a  foreclosure  of  a  mort- 
gage, where  it  is  held  that  the  mortgage  i>asses  no  estate,  but  is  a 
mere  security  to  have  the  crojis  on  the  land  at  time  of  foreclosuret 
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is  queBtioned  by  Mr.  Washbunu  1  Wash.  Real  Prop.  124.  The 
reasons  for  the  rule  in  question  not  existing  here«  it  seems  to  us  the 
rule  must  be  held  not  to  exist 

The  deed  of  trust  seems  to  evidence  the  fact  that  the  parties  con- 
templated, even  if  sale  was  made  under  it,  that  Moore  and  those 
claiming  under  him  should  not  at  once  surrender  tlio  land  to  the 
purchaser,  but  from  the  time  of  the  sale  should  attorn  to  the  pur- 
chaser, which  carries  with  it,  by  implication,  at  Icsist  an  agreement 
that  from  such  time  Moore  or  his  assigns  should,  as  tenants,  re- 
cognize the  purchaser  as  the  landlonl  and  pay  rent  for  the  land 
from  the  time  of  foreclosure. 

By  attornment  is  meant  ''  the  act  of  recognition  of  a  new  land- 
lord, implying  an  engagement  to  ^lay  rent  and  i^erform  coTenants 
to  him.  The  word  is  taken  from  the  feudal  law,  where  it  signifies 
the  tmnsfcr,  by  act  of  the  lord  and  consent  of  the  tenant,  of  the 
homage,  service,  fealty,  etc,  of  the  tenant  to  a  new  lord  who  had 
acquired  the  estate. ''    Abbott  Law  Diet 

It  is  true  that  the  trust  deed  provides  that  the  holding  shall  be  as 
tenant  at  sufferance,  but  there  can  bo  no  such  thing  as  tenant  by 
sufferance  when  the  tenancy  is  the  result  of  agi-eement  such  as  is 
found  in  the  trust  deed,  with  reference  to  whidi  the  purchaser  must 
bo  presumed  to  have  bought,  and  by  which  he  is  as  much  bound  as 
though  he  had  been  a  party  to  that  instrument ;  and  in  the  absence 
of  something  in  the  agi-ccmont  evidencing  that  it  w(is  the  intention 
of  tlie  pai*tios,  after  the  foreclosure,  to  have  their  rights  to  stand 
strictly  upon  the  relation  of  landlord  and  tenant  at  sufferance,  the 
parties  should  be  held  to  have  intended  that  such  a  tenancy  should 
exist  as  is  created  by  agreement ;  at  least  a  tenancy  at  will,  which 
would  carry  with  it  the  right  to  the  crops  then  nearly  or  quite 
matured,  but  ungathere<l  at  time  of  foreclosure. 

A  tenancy  by  sufferance  *^  is  of  such  a  nature  as  necessarily  im- 
plies an  absence  of  apiy  agreeme^U  between  the  owner  and  the  ten- 
ant, and  if  express  assent  is  given  by  the  owner  to  such  jxissession 
the  tenancy  is  thereby  itisiafUer  'jonyerted  into  a  tenancy  at  will,  or 
from  year  to  year,  according  to  the  circumstances.''  Wood  Land. 
and  Ten.  15.  It  mattera  not  what  parties  may  designate  such  a 
tcimncy. 

This  view  of  the  case  would  be  conclusive  of  the  question,  but 
there  is  another  view  of  the  case  which  is  equally  so. 

A  moilgage  beiiig  simply  a  lien  to  secure  the  payment  of  a  debt. 
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it  cannot  be  held  to  giye  to  a  mortgagee  or  person  pitrdiasing  under 
it  any  greater  right  to  ungathered  crops  standing  npon  the  mort- 
gaged land  than  would  a  person  have  who  purchased  under  a  lien 
acquired  in  any  other  manner  prior  to  the  time  the  crop  was 
planted,  or  the  right  to  plant  it  accrued.  HogseU  v.  Ellis,  17 
Mich.  363. 

"Crops,  whether  growing  or  standing  in  the  field  ready  to  be 
harvested,  are,  when  produced  by  annual  cultiyation,  no  part  of  the 
realty.  They  are  therefore  liable  to  roluntary  transfer  as  chattels. 
It  is  equally  well  settled  that  they  may  be  seized  and  sold  under 
execution."  Freeman  Executions,  113,  and  citations ;  Benjamin 
Sales,  120.  Such  being  the  case,  if  there  bo  nothing  in  the  con- 
tiact  of  the  parties  by  which  land  is  conyeyed,  nor  in  the  circum- 
stances attending  the  sale,  evidencing  the  intention  of  the  parties 
tliat  crops.nearly  or  quite  matured  should  pass  with  land  sold,  it  is 
difficult  to  see  upon  what  principle  it  can  be  held  that  property 
strictly  personal  in  its  character  should  pass  by  an  instrument 
which  upon  its  face  purports  only  to  convey  land.  The  weight  of 
authority  however  is  to  the  effect  that  such  crops  will  pass  by  the 
sale  of  the  land  if  they  belong  to  the  owner  of  the  land  at  time  (tf 
sale.  The  application  of  this  rule  to  sales  made  under  mortgages, 
having  only  such  effects  as  mortgages  here  are  held  to  have,  upon 
crops  produced  many  yeai*s  after  the  mortgage  was  given,  need  not 
further  be  considered.  As  however  the  crops  are  separate  and 
distinct  in  their  nature  from  the  land  upon  which  they  grow,  the 
ownership  of  the  one,  even  on  mortgaged  property,  may  be  in  one 
person,  and  the  title  to  the  other  in  another ;  and  whenever  crops, 
growing  or  -standing  upon  land  covered  by  a  lien  given  by  the 
owner  of  the  land,  or  acquired  by  law,  have  in  law  or  in  fact  been 
severed  in  ownership,  or  actually  severed  from  the  land  prior  to  sale 
of  the  land  under  the  lien,  title  thereto  will  not  pass  by  the  fore- 
closure of  the  lien. 

A  mortgagor  is  entitled  to  sever  in  law  or  fact  the  crops  which 
stand  upon  his  land  at  any  time  prior  to  the  destruction  of  his  title 
by  sale  under  the  mortgage ;  this  results  from  his  ownership  and 
consequent  right  to  the  use  and  profits  of  the  land,  and  the  mort- 
gage is  taken  with  knowledge  of  that  fact. 

In  the  case  of  Meyers*  Assignees  v.  White,  1  Rawle,  355,  it  ap- 
pears that  Meyers  had  executed  a  mortgage  upon  a  tract  of  land, 
subsequent  to  which  he  had  a  crop  upon  the  land,  which,  with  the 
Vol..  XLVJ  —  31 
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land,  he  assigned  for  the  benefit  of  his  creditors.  There  was  subse- 
quently a  sale  under  a  f  oreclosare  of  the  mortgage,  and  the  pur- 
chaser at  that  sale  of  the  land  claimed  the  crop,  and  it  was  held, 
that  the  crop  passed  to  the  assignees,  and  not  to  the  purchaser  under 
the  foreclosure  of  the  mortgage  ;  and  this  upon  the  ground  that 
the  crop  by  couTeyance  to  the  assignees,  had  been  severed.  The 
court  said  :  '^  As  there  is  no  difference  in  this  respect  between  a 
judgment  and  a  mortgage  creditor,  this  case  has  been  virtually  de- 
cided in  Hambach  v.  YeateSy  not  yet  reported,  in  which  it  was  held 
that  grain  growing  in  the  ground  is  personal  property,  and  might 
be  levied  upon  and  sold  as  such,  and  that  it  did  not  pass  by  a  sale 
to  the  sheriff's  vendee.  Peter  Meyers,  before  judgment  on  the 
scire  faciaSit  had  parted  with  his  interest  m  the  crop.  At  the  time 
of  the  sale  all  his  right  was  vested  in  his  assignees  for  the  benefit 
of  his  creditors." 

In  the  case  of  Stamhaugh  v.  YeaUsy  2  Bawle,  161,  Yeates  had 
recovered  a  judgment  against  Eyrm,  and  caused  a  fieri  facuu  to 
be  levied  upon  his  land  and  returned,  after  which  the  land  was 
sown  in  grain,  and  another  creditor  caused  a  levy  to  be  made  upon 
the  grain  under  a  judgment  which  he  had  obtained,  and  the  grain 
was  sold ;  afterward  the  land  was  sold  under  a  vethditioni  esiponoiy 
and  it  was  held  that  the  creditor  who  levied  on  the  grain  was  en- 
titled to  the  proceeds. 

These  cases  are  approved  and  ai)plied  in* Bear  v.  Bitzer,  16  Penn. 
St.  178,  and  in  Oroffy.  LevaUy  id.  179. 

All  of  these  cases,  as  well  as  the  case  of  BUtinger  v.  Baker,  29 
Penn.  St.  70,  were  considered  in  the  case  of  Metzgar  v.  fferehetfy  90 
Penn.  St.  218,  and  were  reviewed  and  approved  ;  and  referring  to 
the  case  of  Bear  v.  Bitzer  the  court  say  :  **  The  latter  case  rules  that 
a  i)urcha8er  of  land  at  sheriff's  sale  is  entitled  to  the  growing  grain 
thereon,  which  had  not  been  severed  before  the  sale.  There  the 
owner  of  the  land  which  was  sold  owned  the  crop,  and  there  had 
been  no  act  of  separation.  The  test  is  whether  there  has  been  a 
severance  of  the  growing  grain ;  if  so,  it  does  not  pass  to  him  who 
purchases  the  land  subsequent  to  the  severance  ;  if  not,  it  goes  with 
the  land."  All  these  cases  recognize  a  sale  by  the  owner  or  by  judi- 
cial process,  if  made  before  the  sale  of  the  land,  as  a  severance. 

The  Court  of  Apjieals  of  Maijiand,  in  Punier  v.  Piercg,  40  Md, 
223;  8.  c,  17  Am.  Rep.  591,  in  speaking  of  what  constitutes  sever- 
ance, say  :  ^'  There  is  nothing  in  the  vegetable  or  frujt  which  is  an 
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interest  in  or  conoeming  land  when  seyered  from  the  soil,  *  *  * 
whether  grain,  yegetables  or  any  kind  of  crop  {fructus  ifidustruUes) 
the  product  of  periodical  planting  and  culture  ;  they  are  alike  mere 
chattels,  and  the  seyerance  may  be  in  fact,  as  where  they  are  cut 
and  remoyed  from  the  ground,  or  in  law,  as  when  they  are  grow- 
ing, the  owner  in  fee  of  the  land,  by  a  yalid  conyeyance,  sells  them 
to  another  person,  or  when  he  sells  the  land,  reserying  them  by  an 
express  proyision."  To  the  same  effect  is  the  case  of  Titus  y. 
WhUneyy  1  Harrison,  85. 

In  BuckotU  y.  iSwifl,  27  Cal.  443,  it  was  held  that  a  house  which 
stood  on  mortgaged  land,  but  which  was  seyered  from  the  land  sub- 
sequently by  a  storm,  did  not  pass  by  the  sale  under  foreclosure. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 


MULLISR  y.  RlVIEBE. 

0» Tex.  640.) 
BkiiuU  offmuiSM  — ffrtmi^t  to  pay  dsbi  of  another. 

A  widow  ormlljr  promifled  to  paj  the  amount  of  a  chattel  morigt^  executed 
bjr  her  deoeaeed  husband  on  a  stock  of  goods,  in  consideration  that  the  credi- 
tor should  not  foreclose,  and  should  continue  to  furnish  goods  to  her.  SM$ 
▼alid.    (Sm  note,  p,  296.) 

ACTION  for  moneys  had  and  receiyed.     The  opinion  states  the 
point.     The  defendant  had  judgment  below. 

dark  A  DyWf  for  plaintiff  in  error. 

Charles  Jennings  and  Herrin  Jk  Kelly y  tot  defendant  in  error. 

Walker,  P.  J.  Com.  App.  The  charge  of  tho  court  and  the  rul- 
ing upon  the  admissibility  of  eyidence  present  the  question  whether 
such  a  contract,  yerbally  made,  as  that  which  the  defendant's 
answer  alleges  was  made  with  him  by  the  plaintiff  for  the  payment 
of  the  debt  of  the  plaintiff's  deceased  husband,  was  or  not  within 
the  statute  of  frauds.  It  is  insisted  in  the  brief  of  appellant's 
connsel  that  tho  plaintiff's  yerbal  promise  was  not  made  upon  a 
tnfBcient  consideration  to  create  a  liability  for  the  payment  of 
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said  debt,  and  was  therefore  within  th£  statute ;  and  also  that  to 
constitute  it  a  valid  contract,  it  was  essential  that  the  original  lia- 
biUty  should  have  been  extinguished  by  virtue  of  pfauntifl's  prom- 
ise to  pay  it 

Neither  of  these  propositions  is  maintainable.  It  is  laid  down 
in  Bmergofi  v.  Slaier,  22  How.  43,  and  in  the  text-books,  that 
'^whenever  the  main  purpose  and  object  of  the  promisor  is  not  to 
answer  for  another,  but  to  subserve  some  pecuniary  or  business  pur- 
pose of  his  own,  involyiug  either  a  benefit  to  himself  or  damage  to 
the  other  contracting  party,  his  promise  is  not  within  the  statute, 
although  it  may  be  in  iorm  a  promise  to  pay  the  debt  of  another, 
and  although  the  jierformanoe  of  it  may  incidentally  have  the  eSectof 
extiuguishiog  that  liability."  NsUofi  v.  Boyniou,  3  Mete.  400;  Leonnrd 
V.  Vndenburg,  8  Johns.  39;  5  Am.  Dec.  317;  Farley  v.  Cleveland,  4 
Cow.  432;  Alger  v.  Scoville,  1  Gray,  391;  Willianis  v.  Leper ^  3 
Burr.  1886;  Castling  v.  Auberi,  2  East,  326 ;  8  Pars.  Oont  (6th 
ed.)  24. 

'^  Nothing  is  better  settled  than  the  rule,  that  if  there  is  a  benefit 
to  tlie  defendant  and  a  loss  to  the  plaintiff  consequential  upon  and 
directly  resulting  from  the  defendant's  promise  in  behalf  of  the 
plaintiff,  there  is  a  sufficient  consideration  moving  from  the  plaintiff 
to  enable  the  latter  to  maintain  an  action  upon  the  promise  to 
recover  compensation."  2  Add.  Gout.  1002.  And  sec  Violei  v. 
Fallon,  5  Or.  150;  Ghitty  Cont  28;  Townsley  v.  Sumrall,  2  Pet 
182.  If  one,  for  sufficient  consideration,  undertake  to  pay  a  debt 
due  to  another  by  a  third  party,  such  undertaking  is  not  within  the 
statute  of  frauds.     Monroe  v.  Buchanan,  27  Tex.  241. 

What  is  to  be  regarded  as  a  sufficient  consideration  however  to 
take  the  promise  out  of  the  operation  of  the  statute  of  frauds,  in* 
volves  the  determination  of  the  relation  which  the  consideration  in 
the  contract  bears  to  the  transaction  itself.  It  is  not  sufficient  that 
the  consideration  is  merely  a  good  one,  to  support  a  promise  to  pay 
a  debt  of  the  promisor  to  the  pi-omiseo  as  an  original  undertaking, 
but  the  promise  being  one  to  pay  the  debt  of  another,  if  a  new  and 
distinct  consideration  for  the  promise  alone  would  take  the  case  out 
of  the  statute,  the  statute  would  be  entirely  nullified. 

It  is  said  by  Mr.  Browne,  in  his  treatise  on  the  Statute  of  Frands, 
g  214tf  (4th  edition),  that  '^  It  is  not  true,  as  a  general  proposition, 
that  every  transfer  of  value  from  the  plaintiff  to  the  defendant  pre- 
vents the  statute  from  applying  to  the  defendant's  promise,  in  oon* 
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flideration  of  such  transfer  of  yalue^  to  paj  to  the  plaintiff  tlie 
amount  owing  to  him  by  a  third  party.  The  mere  passing  of  a  new 
and  independent  consideration  between  the  plaintiff  and  the  defend- 
ant does  not  take  the  ease  out  of  the  operation  of  the  statute ;  and 
flo  far  as  some  of  the  decisions  depend  upon  the  contrary,  they  can- 
not be  regarded  as  law/'  Citing  FuUam  v.  Adafns,  37  Vt.  391 ; 
Ifauh  V.  BucknM,  50  Penn.  St.  39  j  KeUey  v.  HihiSy  13  Ohio  St. 
340. 

But  we  think  the  deductions  drawn  by  the  writer  from  his  reriew 
of  the  cases  applicable  to  this  sabject,  commencing  with  Castling  v. 
Auberty  2  East,  325,  and  Williams  t.  Leper ,  3  Burr.  1886,  and  trac- 
fng  their  currents  down  to  the  present  time,  will  sustain  the  view 
that  the  plaintiff's  promise  in  the  transaction  and  contract  between 
them  embraced  a  sufficient  consideration  to  support  her  verbal 
promise  to  pay  her  deceased  husband's  debt,  and  that  it  was  not, 
therefore,  within  the  statute  of  frauds. 

The  defendant  pleaded  a  sale  and  delivery  of  drugs,  etc.,  to 
George  A.  Muller,  plaintiff's  husband,  in  his  life-time,  to-wit,  on 
July  28, 1875,  the  execation  of  a  note  for  11,500  and  a  trust  deed 
by  said  George  A.  upon  said  drugs,  and  a  continuous  aiTangement 
to  let  George  A.  make  other  purchases  on  a  credit,  payments  to  be 
made  as  the  goods  were  sold,  and  future  purchases  to  be  covered  by 
the  deed  of  trust.  He  further  pleaded  that  after  the  death  of  said 
George  A.  Muller,  on  June  10, 1876,  the  plaintiff  agreed  and  prom- 
ised, if  defendant  would  not  foreclose  his  trust  deed  on  the  stock  of 
drugs,  then  of  the  value  of  1810.03,  and  would  continue  to  furnish 
plaintiff  drugs  on  a  credit  similar  to  his  engagement  with  her  hus- 
band, she,  plaintiff,  would  pay  to  defendant  the  debt  due  him  by 
her  husband  as  soon  as  she  collected  the  insurance  moneys  on  her 
husband's  life. 

The  defendant  testified  on  the  trial  to  the  facts  thus  stated  in  the 
l^ea- 

This  contract  was  one  that  was  independent  of  tliat  which  plaint- 
iff's husband  had  made  with  the  defendant  upon  which  his  estate 
was  indebted  to  the  defendant ;  the  plaintiffs  undertaking  to  pay 
the  debt  was  founded  upon  an  agreement  with  defeiulaut  under 
which  she  could  retain  the  stock  of  drugs,  and  continue  to  keep 
her  stock  replenished  by  obtaining  additional  supplies  of  drugs  on 
credit  from  the  defendiuit.  In  consideration  of  such  advantages 
to  herself  she  promised  to  pay  the  debt. 
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The  rule  is  deduced  by  Mr.  Roberts  in  his  treatise  on  the  Statute 
of  Frauds,  232,  '^  that  if  the  consideration  of  the  new  promise  spring 
out  of  any  new  transaction  or  moTo  to  the  party  promising  upon 
some  fresh  and  substantial  ground  of  a  personal  concern  to  him- 
self, the  statute  of  frauds  does  not  attach."  Browne  Stat.  Frauds, 
§  212. 

This  case  seems  to  come  within  the  above  rule.  Judge  Blaok- 
FOBD  said,  in  Chandler  v.  Davidson,  6  Blackf.  368 :  '*  There  are, 
no  doubt,  cases  in  which  a  verbal  promise  to  pay  the  amount  of 
another  person's  debt  is  an  original  promise,  and  not  within  the 
statute  of  frauds.  They  arc  cases,  however,  in  which  a  new  con- 
sideration passes  at  the  time  of  the  promise  between  the  newly  con- 
tracting parties,  of  such  a  character  that  it  would  support  a  promise 
to  the  plaintiff  for  the  payment  of  the  same  cftim  of  money,  without 
reference  to  any  debt  from  another.  Citing  2  Stark.  Ev.  478. 
The  consideration  here  was  not  merely  the  defendant's  forbearance 
to  enforce  his  deed  of  trust,  which  would  not  be  enough,  of  itself, 
to  take  the  plaintiff's  promise  out  of  the  statute  (see  Browne  Stat. 
Frauds,  g  212,  note  2,  and  authorities  cited),  but  it  was  such  an 
one  as  would  support  an  action  in  favor  of  the  defendant  to  recover 
against  the  plaintiff  the  amount  of  the  original  debt  If  the  de- 
fendant should,  on  his  part,  comply  with  his  agreement  to  forbear 
the  exercise  of  his  right  to  foreclose  his  deed  of  trust,  and  had 
besides  continued  to  supply  the  defendant  on  a  credit  with  drugs 
as  he  had  previously  done,  to  enable  her  husband  to  carry  on  busi- 
ness whilst  he  lived,  such  compliance,  on  his  part,  would  have  been 
a  sufficient  consideration  to  support  his  action  against  the  defend- 
ant on  her  promise  to  pay  the  original  debt  In  Afaule  v.  BncknM, 
50  Penn.  St.  52,  Justice  Strong,  in  his  classification  of  promises 
not  within  the  statute  of  frauds,  includes  the  case  of  a  promise  made 
in  which  the  contract  shows  an  intention  of  the  parties  that  the 
new  promisor  shall  become  the  principal  debtor,  and  the  old  debtor 
become  but  secondarily  liable.  The  conti'act  between  tEe  plaintiff 
and  the  defendant  seems  to  us  fairly  to  belong  to  that  class ;  for 
by  the  terms  of  it,  the  defendant  agreed  to  suspend  his  right  to 
enforce  his  original  security,  and  to  accept  plaintiff's  promise  to 
pay  the  debt  out  of  a  certain  and  an  abundant  fund  ;  and  m  oonneo- 
tion  with  his  stipulation  to  advance  to  plaintiff  stocks  of  drugs  as 
might  be  required  by  plaintiff,  it  would  appear  that  the  intention 
of  the  parties  was  to  substitute  the  plaintiff  as  the  principal  debtor 
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in  respect  to  the  old  indebtedness ;  and  that  the  liability  of  the 
estate  of  plaintiffs  husband,  and  the  secority  afforded  by  a  deed  of 
trust  on  a  stock  of  drugs  which  the  contract  contemplated  the 
plaintiff  would  sell  and  dispose  of,  would  be  thereafter  looked  to  as 
merely  a  secondary  resource  for  the  collection  of  the  debt. 

Text-writers  and  judges  have  long  recognized  and  deplored  the 
irreconcilable  conflict  of  decisions  and  the  coiif  usiou  and  doubts  in- 
cident to  it,  respecting  the  ap])lication  of  the  statute  of  frauds  to  a 
verbal  contract  to  pay  the  debt  of  another ;  and  it  seems  that  in 
more  recent  years  a  tendency  has  been  exhibited  by  many  well-con- 
sidered decisions  in  various  States,  to  discard  certain  lines  of  decis- 
ion on  the  subject  made  by  courts  as  being  founded  on  an  erroneous 
interpretation  of  the  true  meaning  of  the  statute,  and  therefore  the 
fruitful  sources  of  misconception,  error  and  confusion.  See  the  able 
review  of  this  matter  by  Chief  Justice  Poland,  in  Fullam  v.  Adams, 
87  Vt  891,  and  Browne  Stat.  Frauds,  g  212 ;  also  g  55,  Brandt 
Suretyship  and  Guaranty. 

These  references  will  cite  to  numerous  cases  where  courts  have 
acted  upon  the  test  simply  of  a  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  newly  contracting  parties,  to 
take  the  promise  to  pay  the  debt  of  another  out  of  the  statute,  fol- 
lowing in  doing  so  the  classification  made  by  Chief  Justice  Kent, 
in  the  celebrated  case  of  Leonard  v.  Vredenburgh,  8  Johns.  29. 
Later  cases  discard  that  view  of  the  statute,  and  it  seems  now  to  be 
well-established  law,  that  neither  such  mere  new  consideration, 
however  good  and  valuable,  nor  the  mere  fact  alone  that  the  leading 
object  of  the  promisor  is  a  benefit  to  himself,  affords  a  test  whereby 
to  determine  that  the  promise  is  not  within  the  statute.  Quoting 
from  Brandt  on  Suretyship,  g  56,  that  author  concludes  his  com- 
ments upon  the  present  state  of  the  law  on  this  subject,  as  follows  : 
**  Neither  is  the  nature  of  the  consideration  a  sufficient  test.  The 
true  test  is,  what  is  the  substance  of  the  transaction  between  the 
promisor  and  promisee?  If  it  is  a  mere  promise  to  answer  for 
another,  it  is  within  the  statute.  If  it  is  a  promise  to  pay  the  prom- 
isor's own  debt  in  a  particular  way,  it  is  not  within  the  statute." 

We  are  of  opinion  that  the  plaintiffs  promise  to  the  defendant, 
nnder  the  rule  above  quoted,  was  not  within  the  statute  of  frauds. 

The  court  did  not  err  in  refusing  the  charge  asked  by  the  plaint- 
iff, to  the  effect  that  a  parol  promise  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another  must  not  only  be  upon  sufficient 
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oonsideratiouy  but  extinguish  the  ohgiuAl  liability.  Browne  Stat. 
Frauds,  §  212,  p.  249  (4th  ed.).  ''  It  is  well  established,"  re- 
marked Judge  Poland  in  FuUatn.  t.  AdamSy  37  Vt  394,  ''  that  a 
parol  promise  to  pay  the  debt  of  another,  which  still  subsists  in  full 
force  against  him,  in  favor  of  another,  may  be  binding  upon  such 
promisor." 

We  have  considered  with  due  attention  all  the  assignments  of 
erroi-s  contained  in  the  brief  of  appellant's  counsel,  and  the  propo- 
sitions of  law  also  presented  under  them,  and  without  discussing 
them  all  in  this  opinion,  we  will  simply  say,  that  in  our  opinion, 
tliere  is  no  error  in  the  judgment  for  which  it  ought  to  be  reversed. 
We  think  that  those  grounds  of  error  assigned,  which  involve  the 
questions  that  this  opinion  has  determined,  embrace  the  merits  of 
this  appeaL 

Affirmsd. 

NoTB  BT  Ttn  Rkportsb.— StotuU  (^fftouda^'debt  of  anoCAcr.  The  itatute  of  fkwuds  relat- 
ing to  promisee  to  answer  for  the  debt,  default  or  miscarriage  of  anotlier  applies  only  when 
the  promisor  stands  In  the  relaUon  of  a  surety  for  some  third  person  who  is  the  prCnc^ 
pai  debtor,    1  Eng.  Bcp.  78,  note. 

Not  tpithin  the  statute .  **  A  written  promise,  on  a  new  and  valuable  oonsideratioo 

to  paj  the  debt  of  a  third  person,  is  valid,  although  there  is  no  release  of  the  original 
debtor,  and  may  be  enforced  by  the  creditor.**    Seearee  ▼.  Qdll^  82  Ind.  285. 

An  oral  promise  by  B.  made  to  C.  and  upon  consideration  passing  between  him  and  C. 
tt>  pay  a  debt  due  from  C.  to  the  plaintilT  is  a  valid  promise,  and  the  plaintiff  can  maintain 
an  action  thereon.   Barker  y.  Bradleih  ^  N.  T.  816 ;  s.  o.,  1  Am.  Hep.  6iU. 

A  debtor  promised  orally  to  pay  part  of  his  debt  by  paying  the  debt  of  his  creditor  to  a 
third  person,  to  which  arrangement  the  latter  subnequently  assented.  Held,  that  the 
promise  was  not  within  the  statute  of  frauds.  Putnam  y.  Farnham,  87  Wis.  187 ;  8  a, 
0  Am.  Rep.  450.    See  also  Meriden,  etc.,  v.  Zingsen,  48  N.  Y.  847  ;  a.  c,  8  Am.  Rep.  618. 

In  FUzgeraldr,  Mcrrieeey,  14  Neb.  198,  the  court  said  .  **  Where  the  leading  purpose  of 
a  person  who  agrees  to  pay  the  debt  of  another  Is  to  gain  some  advantage,  or  promote 
some  interest  or  purpose  of  his  own,  and  not  to  become  a  mera  guarantor  or  surety  of 
another's  debt,and  the  promise  Is  madeon  a  sufficient  conslderatlon,lt  will  be  valid  although 
not  in  writing.  Qopper  y.  Polaiid,  18  Neb.  80  ;  Neleon  v.  BttytUon,  8  Meto.  888.  In  such 
case  the  promisor  assumes  the  debt  and  makes  it  his  own.  The  promise  is  a  direct  under- 
taking on  the  part  of  the  person  promising  to  pay  the  debt—  not  to  pay  if  the  debtor  fails 
to  pay.  Such  a  contract  rests  upon  the  same  grounds  as  a  contract  for  property  sold  and 
delivered,  and  Is  not  collateral." 

Where  the  holder  of  a  third  person's  contract  transfers  the  same  to  another  person, 
upon  consideration  moving  to  himself,  his  guaranty  thereof,  made  simultaneously  with 
the  transfer,  and  as  a  part  of  the  transaction,  is  not  a  special  promise  to  answer  for  the 
debt  or  default  of  another,  within  the  meaning  of  the  statute  of  frauds,  and  therefore 
need  not  be  in  writing.     WUaon  v.  Bentgesj  88  Minn.  108. 

Jh  this  case  the  court  said  :  **  While  the  authorities  disagree  as  to  the  reason  for  the 
rule,  yet  they  agree  In  holding  that  where  the  holder  of  a  contract  of  a  third  person  trans- 
fers it  to  another,  upon  a  consideration  moving  to  himself,  his  guaranty  thereof,  made 
simultaneously  with  the  transfer,  and  as  a  part  of  the  transactton.  Is  not  a  promise  to 
answer  for  the  debt  or  default  of  another  within  the  meaning  of  the  statute ;  or  as  tha 
same  thing  Is  sometimes  expressed,  a  guaranty  is  not  within  the  statute  where  the  debt  or 
contnu;t  guaranteed  was  transferred  from  the  guarantor  to  the  guarantee,  at  the  time  of 
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"Hic  WMon  Mntgncd  in aoroe of  the CMM  to,  that  a  promtoe  to  not  within  the  itetoite 
inhui  II  the  leadiair  or  main  object  of  the  promtoor  to  to  subaarre  aome  fmrpoaeof  hto  ownnnd 
t*  beneOt  himaelf .  Tbishaa  been  often,  and  we  think  very  Justly,  oitidaed  aa  beinc  too  in- 
definite and  elaatic  to  beadopted  aa  a  legal  rule  or  teat.  Again,  other  authodtiea  (followhiff 
the  claaafflcation  of  Chaaoellor  Kent  in  Lttmard  v.  Vrtdtnlmivh,  8  Johns.  SS;  6  Am.  Dec.  817» 
hold  that  each  a  guaranty  is  not  within  the  sutute,  because  founded  on  a  new  and  orig- 
inal oonsideratkm  moTinjjp  from  the  guarantee  to  the  guarantor,  the  idea  being  that  *  any 
new  and  Independent  consideration  of  benefit  to  the  promisor  niOTing  between  the  newly 
canlraeting  partlea,*  takes  the  case  out  of  the  statute.  Nothwithstanding  the  eminent 
lority  for  thto  doctrine,  yet  as  thus  broadly  stated,  it  to  now  very  generally  critleiaed 
diaappfOTed,  as  not  fumlshing  a  correct  criterion  by  which  to  determine  whether  or 
net« case oomea  within  the  statute.  Some  text-writers  have  suggested,  as  the  reason 
w^  a  guaranty  made  under  such  drcumstancee  to  not  within  the  statute,  that  it  to  a  mere 
flBtanslon  of  the  terms  of  the  warranty  which  the  law  implies  upon  the  sale  of  any  ohat- 
tel  or  chose  io  action,  and  not  a  contract  created  ab  origtne  for  the  purpose  specifled  in 
thastafnte  of  frauds. 

'*  Another  reason  often  assigned  to  that  such  a  guaranty  to  in  substance  a  promise  U> 
pmr  the  guarantor's  own  debt,  and  therefore  not  within  the  statute,  thougli  the.debt  of  a 
thifd  person  be  incidentally  guaranteed.  Thto  provision  of  the  statute  of  frauds  waa 
rer  designed  to  enable  men  to  evade  their  own  obligations  entered  into  solely  tor  their 
benefit,  but  it  was  designed  to  aooomplish  Just  what  It  says,  vto. :  to  prevent  persona 
belnir  l^cld  liable  for  the  debts  or  defaults  of  others  upon  mere  verbal  promises* 
The  reason  f6r  such  a  provision  was  the  temptation,  through  fraud  and  perjury,  to  impose 
aimd  debt  upon  some  other  person  of  substance.  Hence  a  general  principle  zimnins 
thffoqgh  an  the  cases  is,  that  whenever  a  person's  promise  to  in  effect  to  pay  hto  own  debt, 
it  Ja  not  within  the  statute,  although  in  form  and  Incidentally  it  guarantees  the  debt  of 
anather.  Such  a  case  is  not  within  either  the  spirit  or  the  mischief  of  tbe  statute.  And 
in  holdhas  that  a  guaranty,  such  as  we  are  considering  in  thto  case;  to  not  within  the  stat- 
Qte,  the  reasoning  of  many  esses  is,  that  such  a  guaranty  to  merely  a  substitute  for  the 
promise  of  the  guarantor  to  pay  whatever  tbe  other  party  to  to  receive,  in  ezchauge  for 
the  consideration  paid  by  him  to  the  guarantor  ;  that  instead  of  agreeing  to  pay  it  himaelf 
directly  in  the  first  instance,  the  guarantor,  for  hto  own  convenience,  substitutes  the  con- 
tract of  a  third  person,  accompanied  by  hto  own  guaranty,  which  in  substance  amounts 
merdy  to  a  promise  to  pay  hto  own  debt. 

**  But  whatever  may  be  the  best  reason  for  holding  such  guaranties  not  within  the  stat- 
ute, the  doctrine  to  too  well  established  by  an  unbroken  line  of  dectolons  to  be  now  ques- 
tioned. Hargreaves  v.  Panom,  18  H.  A  W.  661 :  OardeU  v.  McNeil,  21  N.T.  838;  Bntee 
V.  Burr^tn  id.  837;  Matone  v.  Keener ^  44  Penn.  St.  107 ;  Aghff»rd  v.  Robinaon,  8  Ired. 
Lav,  114 :  Bopiciiis  v.  Biehardton,  9  Gratt.  485 :  Rowland  v.  Rorke,  4  Jones  Law,  837 ; 
MatfQe  A  Obrard  R.  O).  v.  Jotiee,  57  Oa.  196 ;  HaJl  v.  Rodgen,  96  Tenn.  596 ;  Barker  v. 
Seudder,  56  Mo.  278 ;  HctekUmann  v.  iroier,  4  Blackf .  823 ;  Beaiy  v.  Grimm,  18  Ind.  131 ; 
Janet  v.  Palmer,  1  Doug.  879 ;  Thomae  v.  Dtxlife,  8  Mich.  PO ;  HuntinQton  v.  WOlinifton* 
12  id.  10 :  Smith  v.  Fhieh, 9  Seam.  821 ;  Dyer  v.  Oiljson,  16  Wis.  557  ;  Wyman  v.  GiMHit- 
rich,  96  Id.  21 ;  Sogto  Mitving  and  Reapiny  Machine  Co,  v.  ShaUuek^  58  Id.  456.  This 
court  has  also  so  held  in  NiehdU  v.  AUeUy  St  Minn .  283.  although ,  as  already  suggested,  the 
loasnn  there  given  for  the  decision  may  not  be  correct.  See  also  Sheldon  v.  Butler ^  24 
Mian.  filSi.  Tbe  only  case  we  have  found  which  even  seems  to  hold  otherwise  to  Vows  v. 
Sweil^  120  Maas.  822.  But  it  will  be  observed  that  in  that  case  the  note  guaranteed  waa 
Baver  owned  Iqr  the  guarantor,  but  waa  executed  directly  to  the  guarantee.** 

A  guaranty  by  a  debtor  of  a  note  of  a  third  person  turned  out  for  his  debt  is  not 
within  the  statute  of  frauds.  JSagle,  e(e.,  v.  Shattuekt  53  Wis.  455 ;  40  Am.  Rep.  780.  But 
see  JDows  T.  Aovt,  184  Mass.  140. 

In  Lehman  v.  Levy,  60  Ala.  48,  it  was  held  that  where  parties  sign  a  note  as  sureties, 
oontemponneoosly  with  the  principal,  no  Independent  oonsideration  moving  to  the. 
ammlj  to  neosssaiy  to  bind  him.  The  court  said :  ^Thereto  not  enough  in  the  testimony 
«a  repel  the  idea  that  thto  was  an  original  undertaking,  or  a  novation  upon  some  new 
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mod  rafltoieol  ooDiMeimtioii.  Dunbar  r.  8mUh,m  Aim,  iSO,  ItisonlsrwIieiiboUi  liaUU- 
ties  ooatlBiie  to  exist  —  tlie  orlgiDsl  debt  as  a  sabslstlnir  liability,  and  tAe  new  apedal 
promise  to  answer  for  sucb  *  debt,  default  or  misoairfage  '—that  tbe  siatate  raqnlras  tiie 
*  agreement,  or  some  note  or  memorandum  thereof,  expressing  ilie  consideration  (to  Im) 
in  writiag,  and  subscribed  bj  the  party  to  bediaiged  tiierewlth,  or  some  other  penon  by 
him  thereunto  lawfully  authorised  in  writing.*  Code  of  1870^  i  tUSt;  FanbrtB  y.  Lodane, 
I)  Aia.  SO;  Arrtne  ▼.  Leaehmafu  id.  140;  Oliver ▼.  Hire,  U  id.  580;  JRouiit  ▼.  J7a«- 
klM,  10  Id.  100;  Martin  t.  Blaek,  20  id.  300;  s.  c.,Sl  Id.  781 ;  Bauiond  r,  »ry»iii  S7  id. 
SS:  Rttttedfie  ▼.  l^notisetid,  SB  id.  708 ;  Boieeii  ▼.  JTurU,  87  Iowa,  280 ;  Fodksr  y.  BmUm, 
05  Conn.  848  ;  Browne  Stat.  Frauds,  f  193.*' 

In  Demerttf  y.  Bfckford,  68  N.  H.  533  the  defendant  requested  the  plaintiff  to  sign  a 
note  to  one  Wentworth,  as  surety  for  his  son.  promising  the  plaintiff  that  he  would  ssa 
the  note  paid  and  indenmify  him.  The  plaintiff,  in  oonslderation  thereof,  relying  upon 
the  defendant's  promise,  signed  the  note.  The  defendant  moved  that  the  court  order  a 
yenUct,  because  thei  agreement  not  being  in  writing,  was  within  the  statute  of  ftaods. 
The  court  denied  tbe  motion,  subject  to  exception .  Verdict  for  the  plaintiff.  Ifsid,  thai 
Che  agreement  was  not  within  the  statute  of  frauds  and  defendant  was  liable. 

BuroBAM,  J.,  said :  **  Is  the  promise  of  the  defendant  within  the  provision  of  the  statole 
of  frauds,  that  no  action  shall  be  brou|^t  to  charge  any  perM>n  upon  a  mpedtX  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another,  unless  the  same  is  In  writing^ 
Oen.  Stat.,  chap.  901,  I  18.  The  question  Is  not  new.  It  Is  old  and  vexatious.  The 
authorities  are  not  unlfonn.  The  English  are  hopelessly  in  conflict,  and  the  Amerioaa 
courts  are  in  the  same  condition.  The  direct  authorities  are  nearty  equally  divided.  Those 
deciding  that  the  promise  Is  within  the  statute  insist  that  if  the  surety  became  such  solely 
upon  the  promise  of  the  promisor,  still  the  law  raises  an  implied  promise  of  indenuiity  by 
the  prindpsJ  from  the  existence  of  the  relation  of  principal  and  surety,  to  which  thm 
express  promise  of  the  promisor  Is  collateral,  and  therefore  within  the  statute.  £lrMter  y. 
IK%ie«,  18  Ohio  Stat  819  ;  note  to  Crtppa  v.  HarttuiU  116  E.  C.  L.  480;  Browne  on  Stat. 
Frauds,  chap.  10,  ff  1^8, 100,  and  authorities  cited ;  Green  y.  CreatweO,  10  Ad.  ft.  E.  468. 

"The  reasoning  of  the  courts,  which  hold  that  the  promise  is  not  within  the  statute.  Is 
not  always  the  same.  The  more  common  is,  that  the  promise  must  be  made  to  the  credi- 
tor to  be  within  the  statute,  that  apromise  to  the  debtor  to  pay  his  debt  to  the  creditor 
or  to  asurety  to  indemnify  him  for  becoming  sure^  for  a  third  person  to  a  fourth.  Is 
an  original  and  not  a  collateral  undertaking  when  the  promisee  acts  solely  on  the  promise 
of  the  promisor.  Voael  v.  itfielflw,  81  Wis.  800 ;  Aldrieh  v.  Ame*,  0  Gray,  70 ;  JLIgtr  v.  Soir 
rfOe,  1  id.  891, 895 ;  Ptke  v.  Broioti,  7  Cush.  183,  13S ;  Cfhapin  v.  Lapkam,  90  Pick.  407 ; 
BUike  V.  Onla,  «2  Id.  97 ;  Beaman  v.  RusteU^  90  Vt.  906, 916 ;  Harrteon  y .  SawieU,  10  Johns. 
249;  6  Am.  I>ec  887;  Chapin  v.  Merritt,  4  Wend.  657;  Staaia  v.  Hbieleft,  4  Denio,  5SB; 
Barry  v.  Santom,  19  N.  T.  4<H,  467 ;  Cotikey  v.  HopMmt  17  Johns.  113 ;  Reed  y.  Holetsnft, 
81  Oonn.  860;  GUbert  v.  Johrunn,  4  Hill,  178 ;  8  Pars,  on  Oont.  81,  note  P ;  Smith  y.  Saw- 
ward^  5  Qreenl.  601,  507 ;  2\irr  v.  Nnrthey,  17  Me.  113 ;  Dunn  v.  IF  est,  5  B.  Monroe^  836; 
Thomaa  v.  Cooky  8  B.  ft  C.  Ttt ;  Eaatvfood  v.  Kenyon,  11  A.  ft  E.  436;  HargrBovet  y.  Par* 
SONS,  18  M.  ft  W.  660,  560 ;  Reader  v.  Ktnoham,  13  C.  B.  (N.  S.)  844  ;  Crippa  v.  HairtnaU, 
4B.  ft  L.414. 

^*  These  and  other  authorities  that  might  be  cited  show  that  the  conflict  is  so  great,  and 
the  division  so  equal,  that  If  the  question  were  an  open  one,  a  satisfactory  condusioa 
might  be  difficult.  But  it  Is  not  an  open  question  in  this  State  We  at  an  early  dsy 
adopted  the  latter  view  of  the  statute,  and  have  adhered  to  it.  Holmee  y.  JTnlgMs,  10  If. 
H.  175 ;  Propristori  v.  Abb(}tt,  14  id.  157, 160:  TibbetU  v.  Flaadert,  18  id.  964 ;  FWte  v. 
JfeOreffory,  84  id.  414, 418." 

Tbe  wife  of  B.  agreed  with  defendants  to  release  her  right  of  dower  in  lands  wfaidi 
B.  wished  to  convey  to  their  use  by  a  trust  deed  ;  the  consideration  of  the  release  being  a 
verbal  promise  by  defendants  that  they  would  pay  a  debt  of  B.  to  C^  B.  and  wifb 
executed  the  trust  deed,  but  defendants  refused  to  pay  the  C.  debt.  Beld,  that  the  ocsl 
agreement  of  defendants  was  not  within  the  statute  of  fntnds.  Brown  v.  Brown,  4f 
Mo.  180 ;  4  Am.  Rep.  880 

A  settlement  of  suits  involving  the  title  to  lands  claimed  by  the  wife  affords  a  good  oos- 
sideratlon  for  the  husband's  promise  to  pay  a  stated  sum  to  the  adverse  party.   Booh 
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pronlee  la  an  origfiial  one,  and  not  one  to  pay  the  debt  of  hit  wife,  and  need  not  be  in 
writlnf.    SkoftfTT.  Ryan,  Mind.  140. 

A  promise  to  paj  tbe  debt  of  another  as  a  part  of  the  oooalderatlon  of  iKTOperty  pof^^ 
le  an  ortginal  promise  and  need  not  be  in  writing.  CUnn>^  ▼•  Poland^  13  Neb.  99.  In  this 
CMS  tlie  tlie  court  said :  "  The  plaintiffs  in  error  contend  tliat  tlieir  promise  is  within  the 
•tstote  of  frands  and  void  unless  in  writing.  But  if  they  sssumed  this  debt  as  a  part  of 
the  oonaidenitlon  for  the  quany  and  lime  Idln,  and  promised  to  pay  the  same,  It  thereby 
becsme  their  own  debt.  Tlie  promise,  if  made,  is  an  original  one  to  pay  the  debt,  and  not 
a  collateral  promise  in  the  nature  of  a  guaranty.  The  distinction  Is  well  stated  in  JVelsrm 
▼.  Boifttton,Z  Mctc  388, where  it  Is  said:  -The  terms  original  and  collateral  promise,though 
not  ossd  in  the  statute,  are  convenient  enough  to  distinguish  between  the  cases,  where 
the  direct  and  leading  object  of  the  promise  is,  to  become  the  surety  or  guarantor  of 
aoother's  debt,  and  those  where,  although  the  effect  of  the  promise  is  to  pay  the  debt  of 
another,  yet  the  leading  object  of  the  undertaker,  is  to  subserve  or  promote  some  interest 
or  purpose  of  his  own.  The  former,  whether  made  before  or  after,  or  at  the  same  time 
with  the  promise  of  the  principal,  is  not  valid,  unless  manifested  by  evidence  In  writing ; 
the  latter  If  made  on  good  consideration,  is  unaffected  by  the  statute,  because  although 
the  effect  otf  It  is  to  release  or  suspend  the  debt  of  another,  yet  that  la  not  the  lending  ob- 
ject on  the  part  of  the  promisors.* 

**Tlie  debt,  when  the  promise  Is  original,  becomes  that  of  the  promlaor,  and  the  prom* 
las  need  not  be  In  writing  and  Is  not  within  the  statute.*' 

M .  owed  to  &  a  sum  of  money  and  D.  promised  to  B.  that  If  he  would  give  time  to  M. 
he  would  see  that  B.  was  paid,  saying  that  he  had  money  of  M.'a  in  his  hands.  B.  agreed 
not  to  poah  bin  dalm  against  Al.,  but  did  notaurrender  his  claim,  and  afterward  prose- 
cuted It  to  Jodgment.  Aeld,  that  the  promise  of  D.  was  not  within  the  statute  of  frauds, 
and  he  wae  Uable  thereon,  and  farther,  that  he  was  estopped  by  his  own  declarations 
upon  the  faith  of  which  hia  verbal  promlae  to  pay  the  debt  was  accepted. 

It  sewns,  when  the  promise  Is  to  apply  the  funds  or  property  of  the  debtor  in  the 
hands  of  the  party,  It  Is  not  necesssiy  that  the  creditor  should  give  up  his  recourse 
agalnat  Che  dehfeor  upon  the  original  dalm.  The  promlae  is  not  collateral,  but  an  originsl 
one,  founded  on  sufficient  consideration.   Dock  v.  Bofd,  flS'Penn.  St.  W 

A  written  promlae  to  *'  arrange  the  debt,**  contained  In  aletter  by  a  third  party  to  a 
creditor  who  had  recovered  Judgment,  on  which  said  third  party  was  asking  daisy.  Is  a 
▼aUd  promise  to  pay  such  debt,  and  will  warrant  Judgment  against  him  on  delay  granted. 
Abd  V.  irfl£iev,9LBa(Tenn.),4fi8. 

Oontracton  to  build  a  railroad  agreed  with  merchants  to  pay  orders  and  time  checka 
issued  by  a  snb-eontractor  to  his  empleyees.  Upon  the  faith  of  this  agreement  and  giving 
oedlt  ezdualTeiy  to  the  contracton,  the  merchants  accepted  and  received  such  orders 
and  time  checks  In  exchange  for  goods.  Hold,  that  the  promise  of  the  contractors  was 
not  within  the  eUtute  of  frauds.    Wett  v.  G'Haru^  65  Wis.  645. 

Vbere  lomber  was  sold  to  A.  on  the  credit  of  B.  and  A.  paid  B.  therefor,  a  promise  by 
B.  to  the  vendor  to  pay  him  for  the  lumber  would  be  in  the  naturo  of  an  original  under^ 
taking  to  pay  the  debt  of  a  third  party  founded  upon  a  good  consideration, and  not  within 
the  statute  ot  franda.    WaUeinB  v.  Sand$,  i  Bradw.  (111.)  807. 

Dafendaat  having  directed  a  tradesman,  to  seD  A.  any  goodc  he  wanted,  agreeing  that  he 
(deftwdant)  would  be  responsible,  Aetd,  that  taken  In  connection  with  the  other  circum- 
sCaaoea  of  the  ease,  e  g^  that  defendant  gave  directions  as  to  where  the  goods  should  be 
ssnt,  etc,  theae  words  were  sufficient  to  show  that  the  intention  of  the  parties  was  that 
duftwdant  ihonld  be  primarily  liable  for  the  goods.   Post  v.  Owohegati,  5  Daly,  S16. 

In  Onem  v.  IHsbroio,  7  Lena.  880,  the  plaintiff  proved  a  book  account  charged  against 
A.,  but  the  credit  was  intended  to  be  given  to  B.  and  the  charge  so  made  at  his  request  and 
for  his  eoovoolence.  Held,  that  the  undertaking  of  B.  wss  not  collateral,  but  the  credit 
WM  wholly  to  him.  The  court  said,  **  Although  the  fact  that  the  goods  were  charged 
dtaeetly  to  the  aoin  upon  the  plalntilTa  books,  unexplained,  establishes  that  the  ante  eredii 
iuot  ghren  to  the  defendant,  the  accompanying  explanation  that  this  was  done  at  the 
t*s  request •  aa  a  matter  of  convenience,  and  to  distinguish  the  account  from  the 
artkiea  deHvend  to  the  defendant  personally,  robuts  any  presumption  arising  from  the 
In  whMi  the  charges  were  made.** 
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It  was  Agreed  betweeo  A.  and  B.  Ihst  B.  would  aee  tluit  all  gt>od8  bou^t  of  A.  trom. 
time  to  time  by  C  were  paid  for,  and  that  the  gooda  shoald  be  ehaiged  to  C,  bat  sold  ob 
B.*8  ondit.  field,  that  the  MAttt»of  f^uda  waa  no  defenae  to  an  action  by  A.  agalnat  B. 
fbr  the  priee  of  gooda  delivered  to  C.  under  thla  agreen^ent.  Dean  ▼.  TaUman,  105  Maaa. 
443. 

Land  waa  oomreyed  by  C.  to  plaiatiff  aa  aeciuity  for  a  debt.  He  reeouTe^ed  to  C.  upon 
the  pledge  to  him  by  deCendant  of  certain  railroad  bcmda,  which  defendant  promlaed  to 
redeem,  at  par  within  a  year.  HeU,  that  defendant*8  promiae  waa  original  and  not  ool^ 
lateral ;  and  that  on  hia  fMlure  to  redeem,  piainttflF  might  foredoae  and  aell  the  bonda  an<r 
bold  him  peraonally  liable  for  any  defleiency.     Booth  ▼.  mghmU,  60  N.  Y.  flS;  19  Am.  Rep 

in. 

Where  one  or  two  creditori  of  a  certain  firm  holding  the  notea  al  aaid  Arm  for  ita  indeb*- 
edneas,  al  the  reqoeat  of  the  other  creditor  and  to  enable  the  latter  to  collect  his  dalm 
against  the  firm,  promises  to  delay  prooeedlnga  for  the  ootleetion  of  aaid  notea  till  a  cer- 
tain time  after  their  matmlty,  in  consideration  of  which  the  other  creditor  agreea  to  pay 
the  notes  aft  aneh  date,  such  agreement  to  pay  said  notea  ia  an  original  undertaking,  no^ 
within  the  statute  of  frauds,  and  enforceable.    White  y.  Rintoul  18  N.  T.  W.  Dig.  S83. 

Where  two  firms  hare  dealt  with  each  other,  and  each  ftrm  has  dealt  with  the  memberv 
of  the  other,  under  an  understanding  and  agreement  of  the  Anna  and  all  the  membera, 
thai  the  individual  account  of  any  partner  with  the  other  firm  should  be  considered  and 
treated  as  matter  of  firm  account  against  his  firm,  and  dealings  and  settlements  haye 
from  time  to  time  been  made  on  this  baais,  the  balance  found  on  such  a  settlement,  mad^ 
i*  good  faith  on  the  strength  and  In  pursuance  of  such  antecedent  agreemoit  and  prac^ 
ttee.  Held,  to  be  a  legitimate  demand  aa  between  the  partlea,  on  behalf  of  the  creditos 
firm  against  the  other,  for  which  an  action  will  lie. 

Su^  aa  understanding  is  not  within  the  statute  of  frauds  aa  to  promises  by  one  party  to 
anawer  for  the  debt  of  another;  purchases  and  sales  made  in  strict  pursuance  and  on  the 
f  Alth  of  such  an  agreement  are  entitled  to  be  considered  as  original  transactiona  on  th» 
part  of  the  members  of  the  Arm  charged .    Davtt  ▼.  Dodge^  30  Mich .  207. 

nie  debt  of  a  firm  is  the  debt  of  each  of  its  members.  Therefore  after  bankruptcy  o^ 
the  ftrm  and  its  members,  a  new  promise  by  one  of  the  partners  to  pay  a  note  of  the  firm 
glren  before  bankruptcy  was  based  on  a  good  oonalderation,  and  was  not  a  promise  to  pay 
the  debt  of  another,  so  as  to  fftll  within  the  provisions  of  the  statute  of  frauds.  Weath€ri]§. 
T.  Hardman^  68  Oa.  5flEL 

In  ScheruUer  v.  Site//,  45  How.  Pr.  83,  Grelff  and  Semmler  were  partners.  QreifT  retireii 
from  the  firm  and  Semmler  the  remaining  partner  thereupon  formed  a  new  copartnershlik 
with  defendant  Euell ;  Semmler  then  agreed  with  Eueil  that  all  the  property  of  the  old  flrm 
should  be  transferred  to  the  new,  and  that  the  new  flrm>  shoald  assume  and  pay  all  th9 
debts  of  the  old  firm.  Hdd,  that  the  agreement  waa  valid ,  founded  on  a  good  consldera^ 
tlon,  and  waa  not  within  the  statute  of  frauda,  although  not  in  writing. 

Within  tUUuU.  —  An  oral  guaranty  of  the  payment  of  the  note  of  a  third  person^ 

given  la  pi^rment  of  a  debt  of  the  guarantor,  is  within  tiie  statute  of  frauds,  even  If  the  priA» 
dpal  object  of  the  transaction  is  the  payment  of  the  guarantor's  own  debt.  Duwt  t« 
Swett,  131  Mass.  14a    But  see  Eagle^  ete.  ▼.  Shattuek,  53  Wis.  455 ;  s.  a«  40  Am.  Bep.  780L 

An  oral  guaranty  of  the  solvency  of  the  maker  of  a  note,  made  by  the  holder  to  iadiio» 
another  to  take  it  in  payment  for  property,  is  not  within  the  statute  of  frauda ;  but  hi* 
agreement  to  pay  any  amount  the  transferee  should  fail  to  collecti  is  within  the  statute. 
HamitiQcr  v.  Newman,  83  Ind.  1:^4  ;  s.  c,  48  .Am.  Rep.  64. 

An  oral  promiae  by  A.  to  pay  the  debt  of  B.,  provided  C  will  diaooatlBue  a  salt  peadtq^ 
against  B.  for  its  recovery,  is  void  under  the  statute  of  frauds.     Du^H  ▼.  Wuimck,  4t  N. 
Y.  Jb43 ;  s.  a,  1  Am.  Rep.  514  :  3  Albany  Law  Jour.  19^ 

Hie  mere  fact  that  an  advantage  may  incidentally  result  to  the  promisor  from  hia 
piomiae  to  pay  the  debt  of  another  Is  not  sufBcient  to  take  it  out  of  the  statute  of : 
but  there  must  be  other  evidence  that  such  advantage  was  the  object  or  ooasMeratlea 
tfaapronkise.    dopp  v.  ffshh,  59  Wis.  638. 

The  oourt  said :  ^  Under  repeated  decisions  of  this  court,  the  alleged  pretalae  is 
the  statute  of  frauds  ualsss  it  waa  founded  ^  upon  a  new,  and  Independeal 
passing  between  the  newly  contracting  parties  and  independeal  of  the  origiaal 
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£meri€k  ▼.  Sanden,  1  Wis.  77.  In  Dyer  v.  CKbmm,  16  id.  567,  the  rule  is  laid  dovn  that 
*  the  promiflo  of  one  peraon,  though  in  form  to  answer  for  the  still  subeistintf  debt  of 
another.  If  founded  upon  a  new  and  sufBdent  oonsideration  moving  from  the  creditor 
«nd  promisee  to  the  promisor,  and  beneficial  to  the  latter,*  is  not  within  the  statute  ;  and 
DOOM,  C  J-,  proceeds  to  saj  that* the  distinction  is  between  cases  where  the  person 
fHTomisIng  has  for  his  object  a  benefit  accruing  to  himself ,  in  which  the  original  debtor 
lias  no  interest,  and  from  which  he  derives  no  advantage,  and  cases  where  his  primary 
■and  leading  object  Is  to  become  sure^  for  the  debt  of  another  without  benefit  to  him- 
self, but  for  the  exclusive  advantage  of  the  other  parties  to  the  contract.  *  Page  370.  In 
Touno  y.Fnncht  85  Wis.  116, the  present  chief  justice  states  the  distinction  thus :  '  Where 
the  pcurtj  promising  has  for  his  object  some  benefit  and  advantange  accruing  to  himself, 
and  on  that  considemtlon  makes  the  promise,  this  distinguishes  the  case  of  an  original 
undertaking  from  one  within  the  statute.*  ** 

Defendant  having  gone  to  plaintiff  and  orally  stated  to  him  that  for  such  goods  as  he 
abonld  thereafter  furnish  to  a  third  person  named,  he  would  pi^  him,  it  is  held  that  to 
4ake  the  promise  out  of  the  statute  of  frauds  and.make  the  defendant  legally  liable.  It  Is 
essential  that  the  plaintiff  should  thereupon  have  absolutely  discharged  such  third  person 
"from  liabflity,  and  looked  only  to  defendant  for  payment ;  under  no  circumstances  could 
tie  hold  each  liable  severally,  at  his  option.     Wdeh  v.  Marvin,  86  Mich.  50. 

The  court  said  :  *  *  Hie  parties  might  have  made  an  agreement  under  which  they  woufd 
liave  been  Jointly  liable,  which  is  not  claimed  in  this  case.  But  they  could  not,  under  the 
eircumstanoes,  be  severally  liable,  at  plalntlflTs  option.  We  know  of  no  better  test  than 
^ttils,  hi  a  case  like  the  present.  BretAer  v.  PendeO,  U  Mich .  S24 ;  Oibbs  v.  Blaneha/rd,  15 
«L  SR;  Corkint  ▼.  Oottint,  16  id.  480.** 

Where  one  agrees  to  execute  a  note  as  surety  for  another,  subh  an  agreement  is  a  prom- 
ise to  answer  for  the  debt  or  default  of  that  other,  and  is  within  the  statute  of  frauds,  un- 
less the  agreement  is  in  writing.    Dee  v.  Dowrut,  67  Iowa,  589. 

Where  the  undertaking  of  a  third  party  is  to  further  secure  the  payment  of  a  debt 
mlready  created  between  the  regular  parties  to  the  note,  It  Is  a  collateral  contract,  within 
the  statute  of  frauds,  requiring  a  writing  to  prove,  and  a  consideration  to  support  It. 
Hiiyden  ▼.  Weidrm,  43  K.  J.  L.  128 ;  s.  c,  80  Am.  Bep.  651. 

If  any  credit  be  given  to  the  third  party,  the  promise  of  the  party  sought  to  be  held 
most  be  hi  writing,  as  collateral.  Burgdorf  v.  OdelJ,  17  N.  Y.  Weekly  Dig.  542 ;  Bugbe€ 
T,  Kendriekmn,  180  Mass.  437. 

A  promise  to  pay  the  debt  of  another,  after  the  debt  has  already  been  incurred,  Is  void, 
unless  such  promise  is  made  in  writing.    DeiUon  v.  Jdefewm,  106  lU .  433. 

Where  goods  were  sold  and  delivered  to  one  party  and  were  charged  to  him  alone, 
thereby  showing  it  was  regarded  as  his  debt,  an  oral  agreement  by  another  party  to  pay 
for  the  goods,  made  before  they  were  delivered,  will  be  regarded  as  collateral  and  within 
the  statute  of  frauds.    Langdmi  y.  Riehardaon ,  58  Iowa,  610. 

A  mortgage  belonging  to  plaintiff's  testator  had  been  foreclosed  by  plaintiff  and  a  sale 
was  about  to  be  had.  Defendant  then  said  to  plaintiff  that  the  mortgagor  had  placed  in 
fals  hands  stock  to  bid  off  the  property  and  pay  plaintiff  his  claim  in  full,  if  the  sale  was 
Adjourned  for  ten  days  ;  that  In  ten  days  he  would  be  prepared  to  pay.  In  reliance  on 
thte  promise  the  sale  was  adjourned,  and  when  had,  resulted  in  a  large  deficiency.  In  an 
action  on  this  promise,  held,  that  it  was  not  an  original  undertaking  and  should  have  been 
to  writing.    Aeldeyy.  Parmenter,  18  N.  Y.  Weekly  Dig.  427. 

Flainttff  by  an  instrument  under  seal  agreed  with  S. ,  for  whom  defendant  was  guard- 
Jan,  8.  being  then  under  age,  for  the  sale  to  him  of  his  tools  and  stock  in  trade,  and  the 
(ood-will  of  hisbnsineas  as  a  tinsmith,  and  8.  gave  plaintiff  an  order  on  defendant  for 
payment  out  of  moneys  in  his  hands  belonging  to  him.  It  was  proved  that  plaintiff  went 
to  defendants  shop  about  two  days  before  8.  got  the  goods,  and  asked  him  whether  he 
wookl  pay  for  them  If  plaintiff  delivered  them  to  8.,  stating  that  he  would  not  deliver 
them  untas  defSeodaat  would  do  so.  Defendant  replied  that  he  would  say  nothl  ng  about  11 
notil  8.and  pialotlff  were  both  present.  On  the  following  day,  before  the  sale  of  the  goods, 
•B  entry  was  made  in  defendant's  pass  book,used  for  entering  daily  sales,thatS.had  bought 
of  plaintiff  the  goods  in  question  at  the  price  agreed  upon .  on  aJl  three  meeting,  defend- 
•otaakad  8.  if  ft  waaall  right,  and  he  was  to  pay  the  amount  to  plaintiff.   8.  said  yea. 
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DefencUnt  said  he  could  give  plelntiff  loine  mooey  then  end  would  pej  him  the  **^»—^i*^ 
egein.  On  thie  plaintiff  seld  he  would  let  S .  heye  the  goods,  of  whleh  the  letter  immedi- 
ately took  poMPirion.  A  witneas  stated  that  he  understood  plaintUf  was  to  loolc  to  de- 
fendant for  payment,  and  that  the  goods  had  been  bargained  for  between  plaintiff  and  S. 
before  he  went  to  defendant  to  aaoertaiii  if  he  would  pay  for  them.  Another  witness  tes- 
tified that  plaintlfTs  clerk  told  him  defendant  was  charged  in  plaintlfrB  books ;  that  the 
goods  were  so  charged  to  8.  on  the  day  of  the  sale,  or  the  day  after ;  that  he  had  seen  this 
chargB,  but  did  not  know  to  whom  the  goods  had  been  sold  ;  it  did  not  however  appemt 
tliat  this  entry  had  been  made  at  the  time  of  the  transaction,  or  with  defendant's  knowl- 
edge. An  account  was  also  proved  in  the  handwriting  of  plaintlfTs  clerk,  charging  S.  with 
the  goods.  Subnequently  8.  directed  defendant  not  to  pay  plaintiff  the  amount  of  the 
account.  Held,  that  setting  aside  the  question  of  infancy,  there  was  no  evidence  of  original 
liability  on  the  part  of  the  defendant,  or  his  property,  for  the  price  of  the  goods,  but  that 
the  only  liability  which  arose  was  from  the  promise  of  defendant  to  pay  plaintiff  the  amount, 
and  this  promise  was  not  in  writing,  and  was  therefore  void  under  the  statute  of  friiuda. 
Merjier  v.  Klein,  17  Upper  Gan.  Com.  PL  987. 

In  Matter  of  Tnzer,  46  Mich.  280,  a  town  treasurer  sold  a  pump  on  a  tax  levy  and  the 
purchaser  sold  it  to  third  parties,  who  claim  that  the  treasurer  promised  verbally,  and 
without  receivlug  any  consideration,  to  be  reqponstble  for  the  title.    JSEsU,  that  the  prom- 
'  ise  was  a  collateral  undertaking  involving  no  liability  until  the  failure  of  the  latter  con- 
tract, under  which  a  warranty  of  title  was  implied  by  rules  of  law. 

The  courtsaid :  * '  When  the  case  went  to  the  Jury,  the  court  preeented  the  queation  of 
responsibUity  in  these  words :  '  If  Toser  stepped  in  there  and  said  to  Briggs  and  Ooffktm, 
*  you  buy  that  pump  of  Jerome  Warren,  I  will  guaranty  the  title,*  and  they  would  not 
have  bought  itwfthout  that  guaranty,  he  would  be  liable.  If  he  stepped  in  then,  and  said 
that  *  I,  in  my  individual  capacity,  will  guaranty  the  title  to  that  pomp,*  then  he  is  holden, 
and  it  is  an  original  undertaking  on  his  part.* 

*'  This  promise  was  very  deariy  a  promise  that  Warrants  oontraot  should  oonve7  e  sood 
title,  and  that  if  it  didnot  Toser  would  be  responsible.  *  •  •  «  Whether  the  trsiM- 
action  with  Toser  was  are  preaentatlon  or  assurance,  or  whether  it  was  a  promise.  It  related 
to  a  contemplated  contract  with  Warren.to  which  Toser  was  not  a  party,  and  underwhich  a 
warranty  of  title  was  bnplled  by  the  rules  of  law.  It  Is  impossible  to  regard  it  as  any 
thing  but  a  collateral  undertaking  involving  no  liability  until  Warrea*s  contract  Ceiled. 
The  case  is  a  very  plain  one  and  we  think  the  court  erred  in  holding  otherwise.** 

Parol  evidence  of  a  verbal  agreement  Is  competent,  although  written  instruments  have 
been  subsequently  executed  in  part  performance  of  such  agreement.  Barker  v.  Brad- 
ley, a  N.  Y.  816 ;  1  Am.  Bep.  621. 

Evidence  to  change  a  contract  relation  between  plaintiff  and  a  third  party  and  to  prove 
a  promise  to  pay  the  debt  of  another  as  a  new  and  original  undertaking,  and  not  a  oon- 
tract  of  suretyship,  must  be  dear  and  satisfactory ;  otherwise  it  will  fall  within  the  stat 
ate  of  frauds.   Boumiy  v.  Ifarour,  78  Penn.  St.  267. 
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ai  Ala.  117.) 
Oarrim' — mxle  of  freighX  far  ehafgs9, 

Ib  nUliig  froigfat  for  ebargefi  a  earrler  is  bound  to  ase  reaaonable  dlligvoMto 
aaoertain  the  character  of  the  packages  from  the  external  indications,  and  to 
commanicate  his  knowledge  to  bidders,  and  if  he  fails  to  do  so,  and  sella 
▼alnable  freight  to  a  favorite  having  superior  knowledge,  at  a  nominal  price^ 
he  and  the  purchaser  are  liable  to  action  of  damages  by  the  li^ured  par^. 

11B0VEB  for  two  barrels  of  whisky.    The  head-note  and  opinion 
show  the  point    The  plaintiffs  had  judgment  below. 

7%M.  Seay,  for  appellants. 

Jiu.  jr.  Webb,  oontra. 

BiovB,  J.  In  form,  the  railroad,  in  the  present  case,  appeani 
to  have  porsaed  the  letter  of  the  law,  in  the  matter  of  advertising 
and  selling  the  packages  or  barrels,  for  the  payment  of  the  freight 
diaiges.  We  say  the  railroad,  for  all  this  was  the  act  of  the  rail- 
load,  although  in  fact  done  through  its  agents  or  employees.    To 
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the  railroad  corporation  the  freight  charges  were  due,  the  freight 
was  in  the  railroad's  depot,  and  the  coiporation,  or  its  appointee  or 
agent,  conld  make  the  sale.  Corporations  act  by  their  agents  or 
officers.     Code  of  1876,  §§  2140  et  scq. 

But  in  making  such  sale,  good  faith  and  reasonable  diligence 
must  be  observed.  The  agent  or  agents  intrusted  with  the  duty 
must  have  employed  reasonable  diligence  in  ascertaining  the  con- 
tents' of  the  barrels  ;  and  if  they  had  information  of  what  the  con- 
tents were,  or  could  have  acquired  such  information  with  reasonable 
diligence,  then  it  became  their  duty  to  giye  notice  of  it,  so  as  to 
effect  the  best  sale  they  could.  This  was  their  duty  to  the  owners 
of  the  freight,  and  to  the  railroad  corporation.  If,  knowing  the 
contents  of  the  barrels,  or  having  good  reason  for  believing  what 
they  were,  the  agent  selling  withheld  such  knowledge,  or  well- 
founded  belief,  and  the  effect  was  that  the  barrels  were  sold  to  a 
favorite,  having  superior  knowledge,  and  at  a  nominal  price,  this 
was  a  fraud  which  would  subject  the  perpetrators  of  it  to  an  action 
for  the  damages,  at  the  suit  of  the  party  injured.  The  law  will 
not  sanction  or  excuse  such  faithlessness  in  an  agent.  Sarjeani  v. 
Blunty  16  Johns.  74 ;  Wright  v.  Spencer^  1  Stew.  676;  18  Ajn.  Dec 
76. 

The  Circuit  Court  ruled,  in  this  case,  that  the  advertisement 
under  which  defendants  effected  the  sale  was  insufficient,  in  that  it 
did  not  describe  the  contents  of  the  barrels ;  and  that  in  order  to 
give  a  proper  description,  '^  the  defendants  had  the  right  to  examine 
the  contents  of  the  barrels."  The  description  given  in  the  adver- 
tisement was  ''  two  barrels  wet."  The  testimony  was,  that  this  was 
the  description  given  of  the  barrels  in  the  bill  of  lading  which  ac- 
companied them.  We  feel  justified  in  inferring  that  this  description 
was  intended  to  indicate  the  contents,  as  distinguished  from  diy 
barrels.  These  were  wet  barrels,  in  the  classification  of  freight 
In  two  respects  the  Circuit  Court  erred.  First,  in  holding,  as  matter 
of  law,  that  the  advertisement  was  insufficient ;  and  second,  in 
ruling  that  the  defendants  were  authorized  to  examine  the  contents 
of  the  barrels.  As  we  have  said,  reasonable  diligence  and  good 
faith  were  exacted.  Reasonable  diligence  implies  that  the  agent 
should  have  examined  all  external  indicia  and  marks,  the  odor  jitf 
the  barrels,  if  they  emitted  an  odor,  and  all  otivsr  sources  of  nu 
.formation,  reasonably  within  his  reach.  If  from  these  souroes,  er 
from  any.  information  he  may  have  received,  he  knew,  or  oould  fanw 
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known  the  contents  with,  proximate  accaracj,  then  his  conduct  in 
adTertising  as  he  did  was  culpable.  He  should  have  informed  the 
public  of  all  he  knew,  or  could  have  learned  with  re|«onable  dili- 
gence. He  stood  in  the  relation  of  agent,  both  to  the  railroad 
corporation  and  to  the  owner  of  the  barrels,  and  he  owed  to  each 
«f  tliem  good  faith.  He  had  no  authority  to  open  the  barrels  to 
ascertain  their  contents.  Whether  he  acted  with  reasonable  dili- 
gence in  ascertaining  the  contents  —  whether  he  knew,  could  have 
leai-ned,  or  had  just  grounds  for  believing  what  were  the  contents, 
juid  whether  lie  acted  in  good  faith  in  giving  the  notice  and  making 
the  sale,  were  questions  for  the  jury,  under  appropriate  instructions 
embodying  the  principles  above  declared. 

Shivers  testifies  he  bid  in  the  barrels  for  Fowlkes,  at  whose  in- 
atance  he  advertised  and  made  the  sale.  Being  his  agent  or  employee 
both  to  seU  and  buy,  we  need  not  inquire  as  to  the  separate  liability 
of  Fowlkes.  The  same  duties  and  liabilities  rested  on  the  latter,  as 
did  on  the  mere  Instrument  by  which  he  effected  the  sale. 

Reversed  atid  rema$ided. 


Bagulvdy.  Wood. 

OlAU.  14k,) 
Conkwi — iapoffingoede — demmitd, 

))n  a  eoBvraet  to  "  pej  "  a  certain  amount  of  lamber,  one-half  In  one  year,  and 
tbe  Toal  in  the  next,  without  deagn*^^?  ^^T  plMe  of  delivery,  there  can  be 
no  nearweryfoT  breaehin  abnenoe  of  proof  of  demand  or  of  faeta  ezeusin^ 
demand.     (£henaU,pkWt.) 

ACTION  for  breach  of  contract     The  head  note  and  opinion 
show  the  facts.    The  plaintiff  had  Judgment  below. 

Parson  d  Parsons,  for  appellant. 

Bowden  Jt  Knox,  contra. 

SoM BRYiLLB,  J.  [Omltiug  a  minor  point.]     The  demiuxerwas 
pioperly  overruled  as  to  the  second  oonnti  but  should  have  been 
anstained  as  to  the  first. 
Voi^XLTI— 89 
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The  rnlings  of  the  court  below  bear  upon  the  proper  oonfltruction 
of  the  contract  sued  on,  which  is  an  obligation  on  the  part  of  the 
appellant  Ragland  to  deliver  a  certain  amount  of  lumber,  of  a  qual- 
ity particularly  described.  The  promise  is  to  "  pay  "  the  lumber  to 
one  Truss,  who  was  the  assignor  of  the  plaintiff,  Woo<l,  during  the 
years  1877  and  1878,  one-half  to  be  delivered  during  eiich  of  said 
years.  The  consideration  recited  is  the  purchase  by  Bagland  of 
Truss'  one-fourth  interest  in  a  saw  mill.  An  important  feature  of 
the  contract  is,  that  it  fails  to  designate  any  place  of  deliyery. 

The  rule  governing  the  place  of  delivery  in  ctises  of  this  kind  is 
not  entirely  free  from  doubt,  the  authorities  being  in  irreconcilable 
conflict.  Where  money  is  to  be  paid,  it  seems  well  settled  that 
tlie  payor  must  seek  the  payee,  and  make  a  tender  of  the  amount 
due  liim,  in  the  absence  of  a  contrary  stipulation.  In  the  case 
however  of  specific  articles,  if  no  place  of  delivery  is  sjiecified,  the 
general  rule  is,  especially  when  such  chattels  arc  cumbersome,  that 
they  are  to  be  delivered  at  the  place  where  they  arc,  or  are  to  be 
manufactured.  The  vendor,  unless  otherwise  agreed,  is  not  bound 
to  send  or  carry  the  goods  to  the  vendee.  All  that  ho  is  required  to 
do,  is  to  deliver  on  demand  to  the  purchaser.  Such  an  obligation  does 
not  become  payable  in  money,  and  the  foundation  of  a  suit,  until 
there  has  been  a  demand  by  the  purchaser,  and  a  refusal  on  the  part 
of  the  vendor  to  deliver.  The  case  of  Cobb  v.  Reedy  2  Stew.  444, 
holding  the  contrary,  is  unsupported  by  principle  or  authority,  and 
is  overniled.  This  seems  to  us  the  sounder  and  more  sensible  rule, 
and  better  in  harmony  with  the  modern  usages  of  commerce  and 
customs  of  overy-ilay  business.  Benjamin  on  Sales,  §  679  ;  5  Wait 
Act.  &  Def.  570 ;  2  Kent  Com,  606 ;  Lobdell  v.  HopkutSy  5  Cow.  616; 
Mitwry.  Michie,  Walker  (Miss.),  24;  Bish.  Cont.  690  and  cases 
cited ;  Greenwood  v.  Ctirtis,  6  Mass.  358;  4  Am.  Dec.  145 ;  SiewM 
V.  AdamSy  46  Me.  611 ;  Joliiuon  v.  Bairdj  3  Blockf.  153. 

And  generally,  before  any  action  can  be  maintained  by  the  prom- 
isee in  such  cases,  proof  must  be  mode  that  he  was  ready  at  the 
proper  time  and  place  to  receive  the  chattel,  or  that  the  promisor 
was  unable  then  and  there  to  deliver  them.  A  demand  must  be 
shown,  or  else  proof  made  that  such  demand  would  have  been  nuga- 
tory.   2  Pars.  Cont.  163. 

The  present  contract  must  be  construed  to  be  an  agreement  on 
Bagland's  part  to  deliver  the  lumber  at  his,  the  vendor's,  mill,  one- 
half  respectively  during  each  of  the  years  1877  and  1878,  on  demand 
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being  made  by  the  vendee.  Until  such  demand  by  the  plaintiff 
is  proYed,  or  facts  shown  which  dis})ense  with  the  necessity  of  mak- 
ing it,  there  is  no  default  or  breach  of  the  contract  by  the  defend- 
ant Until  there  was  a  breach,  there  would  be  no  interest  accruing 
on  the  amount  due  to  the  plaintiff.  Debt  or  obligations  payable 
on  demand  do  not  bear  interest  until  a  demand  is  made,  or  suit  is 
instituted.     Mazcy  y.  Knight ^   18  Ala.  300  ;  Vaughan  y.  Ooade, 

Minor,  417. 
Under  this  construction  of  the  contract  the  ruling  of  the  court 

on  the  demurrer  to  defendant's  second  plea  becomes  immaterial,  and 
there  was  manifest  error  iu  refusing  to  give  the  third  charge  as  re- 
quested by  the  defendant. 

Reversed  and  remanded. 

NoTB  BT  TBB  Rbfoktbb.  ~  Th«  Mctkm  fh>m  Biah.  on  CoDt.  cited  in  principal  case,  and 
which  diatingalabesthe  casea^is  as  follows:  **S  tt9.  Where  one  promises anoUier  to  pay  him 
a  sum  in  such  spedflo  articles,  or  In  specifle  articles  at  such  a  time  or  place  as  the  latter 
m^y  determine  or  at  an  Indefinite  time,  the  promisee  must  take  the  first  step,  until 
which  the  promisor  has  no  occasion  to  make  a  tender  and  is  not  suable  (citing  authori- 
ties}.  These  conditions  attend  moat  contracts  in  the  form  of  promissory  notes  payable 
in  apecUlc  articles;  whence  it  has  become  a  sort  of  general  rule  that  such  a  note  does 
noc  become  payable  In  money,  and  the  foundation  of  a  suit,  until  there  has  been  a  demand 
and  refusal  (dtltig  authorities).  But  the  note  Is  sometimes  so  drawn  as  not  to  be  within 
thus  principle  and  then  an  action  without  demand  may  be  sustained  on  it,  when  the  time 
of  payment  has  elapsed  unless  the  defendant  has  duly  tendered  the  articles  (citing 
authorities).     The  adjudged  cases  on  the  question  are  not  uniformly  consistent  with  each 


111  Xmocs  ▼.  N,  Y.  PUuier  Work»,40  N.  Y.  Supr.  Ct.  Bep.  ZH,  the  defendants  were  fo  de- 
hver  daring  all  the  season  (which  ran  generally  up  to  about  January  1)  a  quantity  of  plas- 
ter atone.  In  an  action  to  recoTcr  damages  for  non-delivery  of  a  portion  thereof,  it  was 
held  that  ^*As  a  necessary  preliminary  to  the  action,  the  plaintiff  should  at  the  close  of  the 
season  have  made  hij  demand  for  the  delivery,  and  should  have  proved  defendant's  re- 
fusal to  deliver  on  the  triaL" 

In  Newlnu  v.  ITalaf,  3  Robt.  4.>1,  it  was  held  that  **  Where  the  time  for  the  perform. 
anoe  of  a  contract  for  the  delivery,  by  a  vendor  of  goods  sold,  has  been  indefinitely  ex- 
tended by  agreement  of  the  parties,  and  a  reasonable  time  for  performance  has  elapsed, 
the  right  oC  either  party  to  sue  must  depend  on  a  demand  or  tender.  The  purchaser  will 
have  no  ri|^t  of  action  until  a  demand  and  refusal.** 

In  VaiKS  V.  Bbiomer^  20  Wend  196,  it  was  held  that  **  In  an  action  on  a  note  payable 
itt  ready  made  dothlng  there  must  be  a  demand  and  refuaaL*' 

In  Me3iarraa  v.  StxUe^  0  Ala.  328,  the  court  said :  ''  The  case  of  Thacktton  v.  EdtoanU 
(1  Stew.  521),  settles  that  when  there  is  an  agreement  to  deliver  a  ponderous  article  upon  a 
day  certain  that  no  demand  Is  necessaryto  entitle  the  plaintiff  to  maintain  his  action, 
thovigb  It  may  be  defeated  by  plea  and  proof  that  the  defendant  was  ready  on  the  day 
agreed  upon  with  the  article,  and  that  the  plaintiff  came  not  to  receive  it.  The  reason  for 
this  Is,  that  the  plaintiff  is  not  required  to  do  a  useless  act  by  making  a  demand  which  the 
defaodant  was  not  In  readiness  to  comply  with.  But  we  apprehend  the  rule  Is  different 
when  no  time  Is  fixed  for  the  delivery  of  the  article ;  then  In  order  to  put  the  defendant 
in  defaalt  it  is  necessary  to  make  a  demand,  and  it  may  be  found  to  "be  the  law,  that  he 
should  also  appoint  a  reasonable  day  for  the  delivery  ;  for  It  cannot  be  expected  that  one 
dull  always  have  a  ponderous  article  ready  to  be  delivered,  until  some  time  Is  ascertained 
either  by  the  consent  of  the  parties,  or  by  notice  from  one  to  the  other.**    See  also  S^n-- 
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rtU  ▼.  Gni40,  8  AU.StB;  C9tA  t.  Bmd^^&tmr,  (Ala.)  414;  Flwaiimg  ▼.  BoOur.  7  Watte, 
880. 

In  Manhaa  r.  Fitrfpmm,  n  (M.  68.  it  was  lield  that  "  An  agrBeiMBMo  |Mor  a  flacad 
sum  In  KralD,attiMiiiai!lDB4piioaQaa<tay«Mc4/tod,  iC  aofcfnlflUedlqrtliadallTaiTof  tha 
gFaln  at  tha  Uma  fixed,  bacomes  adeb(payal>la  in  mooaj."  Tha  court  said:  **It  is  to  ba 
olMsrTed  too,  that  tha  Mum  of  dalivery  was  flzed.  The  grain  was  not  to  be  daUvered  on  de» 
maud  but  oa  aoertain  dagr  that  waa  namad.  Under  theaa  cireumstauoea It  was  tha  dutj 
of  the  defendant  to  deliver  the  gzmin  on  or  before  tha  day  namad,  to  the  plaintiff,  and  hia 
failure  to  do  so  made  Urn  liabia  to  pa7  thaaum  named  in  money.  After  tha  day  naruad 
the  plaintilTwaa  under  no  obUsatfon  to  reoehpe  payment  In  grain,  aad  no  danuuMl  of  tha 
grain  by  him  was  neeeesaiy .  Ooodwln  r.  AiUtroolc  4  Wend.  877 :  Ptek  ▼.  Hmhbardt  U  YU 
812 ;  IbiTMSsad  ▼.  Wdkit  8  Day,  887 1 8  Pars,  on  Oont.  161**  T6  same  effect  MUUr  ▼• 
McLain^  10  Yerg.  (Tenn.)  8i5 ;  Vanhoomr  ▼.  Logan^  4  m.  (8  Scam .)  888;  88  Am.  Dec  80  ; 
UnUeyv.  Shocaiali,  8  Qraena  Qtowa), 806 ;  JTonlqaaa  y.  Owaan,  10  Sm.  A  M.  (lIiaB.)4a8 ; 
Pinney  t.  Olaoson,  6  Wand.  883,  reTeraioK  5  Oow.  Iji8 ;  Schnfar  t.  Fay,  18  Kana.  184. 

In  Stewart  t.  Iforroio,  1  (hant  (Pann.),  80ft.  the  note  was  as  follows : 

**  $80.31.  Jfdr«h80,18Bk 

Six  months  aftar date  wa  promlSB  to  pay  to  Abaalom  Morrow  or  order,  eighty  dollara  aad 
thlrty-ooe  centa  without  defalcation  for  ▼alue  reoeired.  Payable  in  Iron  and  natli  aft 
Pittaburgh  manuAusturera'  prloea. 

STEWART,  LLOYD  ft  Go.'* 

And  It  waa  held  that  no  demand  waa  nuoiwaiy  befbre  bringing  suit. 

The  court  below  aaid :  'Mt  la  well  aetaed  by  aeveral  deelaiona  In  thIaState  as  well  as 
elsewhere,  tliat  under  the  drcomatanoea  of  thlaoaae,the  plalntlir  waa  not  bound  to  maka 
a  demand  before  bringing  autt ;  but  that  It  waa  tha  duty  of  the  defiBBdaata,if  they  wlahad 
to  pay  in  tht»  ardclea  apeeifled  In  the  notea,  to  aeek  out  the  payee  or  boldar,  and  tender 
the  aarae  at  their  maturity  ;  or  if  ao  ponderoua  aa  to  render  It  InoonTenlent  lo  daHvar 
them  to  the  plaintiff  In  peraon,  thoy  ahonld  haTO  called  upon  him  befbre  they  ftfl 
due,  and  requeeted  him  to  Ibr  a  place  for  delivery .  HaTiqg  failed  to  do  ao  they  are 
aponslble  for  the  amount  of  the  notea  with  intereat,  from  the  timea  they  fell  due 
tiTdy.  Thla  diapoaea  of  ail  the  queationa  reaerred.  Tlie  authoritiea  to  anatain  this 
position  may  be  found  in  JRoberfaT.  Btattjf,  8  Penn.  B.  68 ;  s.  c  81  Am.  Dee. 410,  481b, 
Flemitig  v.  Potter,  7  Watts,  380;  HamUton  t.  CaXhoutu  8  Watts,  180;  Burr  ▼.  Jryera,  8 
W.ftS.  £80.  Tn  the  last  case  the  Supreme  Court  aaya:  *  The  rulea  that  rogulate  the  da> 
liTory  of  portable  artldea  which  are  contracted  to  be  aold  and  delifored  Taiy  aooordtas 
to  the  nature  of  the  contract.  Tf  by  the  contract  neither  time  nor  place  of  perfonnanoe  la 
atipulated,  but  they  are  ddlverable  on  demand,  then  the  general  rule  is  that  the  articles 
sold  are  to  be  delivered  at  the  place  where  they  are  at  the  time  of  aale,  such  aa  the  afeoc* 
of  the  merchant,  the  shop  of  the  manufacturer  or  mechanic,  and  the  farm  or  granaiy  of 
the  farmer,  at  which  they  are  deposited  or  kept.  And  the  reiMon  la,  that  the  piuty  to  re- 
cover is  to  be  the  actor,  by  going  to  demand  the  artldea ;  and  tUl  then  the  other  party  te 
not  in  default  by  omitting  to  tender  them.  Out  the  revene  la  the  caae,  when,  though  tlia 
place  la  not  fixed,  the  time  on  or  before  which  the  vendor  blnda  htmaelf  to  deliver  tha 
articles  la  atipulated  for ;  then  the  party  to  deliver  muat  beeome  the  flrat  actor.  In  order 
to  ftilAll  his  contract.  He  muat  aeek  out  the  vendor  at  his  reaidenoe,  and  there  tender  tlia 
articles,  to  save  himself  from  default.  Thia  diatlnetion  la  aettled  hy  various  anthoritleaL 
4  Wend.  350 ;  6  Oow.  516  ;  8  Pena.  71 ;  Chapman  on  Cont.  80,  80 ;  8  Kent,  6,  S06w  I  speak 
of  portable  articles  capable  of  being  carried  conveniently  from  place  to  place  and  obvi- 
ously so  intended  by  their  nature,  for  there  may  be  esses  where  possibly  tmrn  tlia 
nature  of  the  subject  of  the  contract,  it  might  be  otherwise ;  and  in  the  case  of  enmHetw 
some  articles  where  the  delivery  is  to  be  to  the  vendee,  the  vendor  must  aeek  the  veadea 
a  reasonable  time  before  the  day  of  delivery  to  ask  him  to  appoint  a  place  of  deHvary. 
Co.  Litt.  8100 ;  8  Penn.  R.  71 ;  8  Kent  Com.  507.  I  am  not  aware  of  any  decided 
caae  which  makea  a  diatlnetion,  when  a  time  ia  stipulated  for  the  deUveiy  of  arttdea 
between  a  contract  of  aale  and  delivery,  and  a  contract  to  pay  a  debt  In  certain  artldea; 
nor  do  I  parodve  the  ground  of  auch  distinction.  If  therefore  the  artldea  were  portablai. 
It  waa  the  duty  of  the  defendants  to  have  tendered  them  to  the  plaintiff ;  IT  not  they  abooM 
have  aought  him  out  before  tlie  maturity  of  the  notea  and  aaoertain  where  thqy  ahoold 
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VtvvthmL  IWIlJD«  to  do  cith«r,tt  follows  (hat  «li«jarollAU«  forth*  «aoaatctf1li6iu>^ 
with  Intaraak  from  the  time  they  feU  doe  respectively,  without  any  demand  hsving  been 
audeprovtoBBtobrinsiairtlwsidt.'*  The  Supreme  OowtwfllnBed the  esse t»tlw  above 
4fpknUm. 
In  Perrjf  y.  SnUh,  fti  Vt.  a01.lt  was  held  that  by  the  Uw  of  that  State  '' The  obligation  of 
mater  off  a  promimory  note  for  a  som  certain  payable  In  specfflc  property  at  a  day 
when  payment  IsBOtniadB  at  theday,  IsnotallabUltrtedaBAcea  for  tlie  non- 
famnmant  of  the  contract  but  a  mere  dnty  topay  monoy,  and  the  amount  due  upon  a 
■ote  of  this  description,  after  the  day  of  payment  has  passed  without  delhreiy  of  the 
speflflort  property,  vmj  be  reoovored  bf  the  pagpflo  In  an  aoUon  for  mn— y  had  and  re* 
reived.    8eeM]ipT.i>Wcey,81lAd.a4;s.  o.,«Am.Bap.JM. 


South  aot)  NoicrH  Alabama  R  Oo.  v.  Wood. 

I&  an  aetioQ  of  damagea  agaioat  a  railroad  oompanj  for  loaa  of  iraigltt  onn. 
signed  to  a  point  wUere  there  waa  no  depot  or  agent,  it  being  shown  that  the 
car  reached  the  destination  and  was  left  there  on  a  side  track,  the  burden  is 
on  the  plaintiff  to  show  that  the  loss  occurred  hefore  arriTal, 

ACTION  for  Ices  of  freight     The  opinion  irtstes  the  oase.    The 
plaintiff  had  judgment  below. 

TJioma^  0,  Jones  and  JRtee  <£  Wiley,  for  appeUant. 
HamiU  d  Dichinsony  contra. 

Btohb,  J.  In  tive  general  charge  giren  to  the  jnrj  in  the  present 
case,  they  were  informed  that  the  liability  of  the  railroad  termi- 
nated when  the  car  contuning  the  com  was  delrrered  at  the  point 
of  destination.  The  testimony  shows  that  the  agreed  place  of  de- 
lireiy  was  Smith's  mills,  a  private  siding,  and  not  a  station  on  the 
joad.  If  o  one  was  there  or  expected  to  be  there  to  receiye  the  com. 
The  testimony  tends  to  show  that  the  car  containing  the  com  stood 
on  the  aiding  at  Smith's  mill  as  much  as  seven  or  eight  days,  where 
no  one  was  in  charge  of  it  or  protecting  it.  The  testimony  tends 
to  allow,  also  and  the  jury  so  fonnd,  that  when  the  com  was  re- 
ceived by  the  railroad  company  there  were  three  hnndred  bnshels, 
and  that  wlien  it  came  to  be  measured  ont  there  were  only  two  hnn- 
dred and  twenty-fonr  and  one-half  bushels.  With  the  finding  of 
the  jnry,  or  whether  the  evidence  justified  it,  we  have  nothing  to 
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do.  There  are  rules  for  ascertaining  how  many  bnshels  of  oom«  in 
the  condition  this  was  in,  a  car  of  the  given  dimensions  would 
hold,  and  of  course  for  ascertaining  how  much  would  half  fill  it,  or 
fill  it  two-tliirds  full.  But  as  wc  haye  said,  we  hayc  nothing  to  do 
with  these  questions.  The  jury  found  there  was  a  loss,  and  we  can 
only  inquire  whether  the  law  for  their  government  was  oorrectly 
given  in  charge  to  them.  The  court,  among  other  things,  charged 
the  jury  that  "  in  the  case  of  goods  delivered  to  common  carriers 
for  cauriage,  when  there  is  a  loss  or  damage  of  the  goods,  the  bur- 
den of  proof  is  always  on  the  carrier  to  show  that  his  liability  ter- 
minated before  the  loss  or  danuigo  m  question  occurred."  Bcsunng 
in  mind  that  the  liability  of  the  railroad  as  a  carrier  terminated 
when  the  car  was  left  at  Smith's  mill,  the  effect  of  this  charge  was 
to  tell  the  jury,  as  an  independent  proposition,  that  the  burden  was 
on  the  railroad  to  prove  that  the  quantity  of  com  was  in  the  car 
when  it  was  left  on  the  side  track ;  and  this,  without  any  predicate 
of  proof  or  fact,  that  the  quantity  in  the  car  was  then  deficient ;  in 
other  words,  that  if  tlio  proof  showed  there  were  three  hundred 
bushels  when  the  railroad  received  the  corn,  then  the  liability  of 
the  railroad  was  fixed,  unless  it,  the  railroad,  proved  it  delivered 
three  hundred  bushels.  Thus  construed,  the  only  fact  necessary  to 
be  proved  by  the  plaintiff,  according  to  the  charge,  was  that  the 
railroad  received  the  com.  The  burden  would  then  shift  and  the 
railroad  would  be  required  to  prove,  either  that  the  com  was  not 
lost  or  abstracted  while  in  its  i)Ossessiou,  or  that  it  was  lost  after 
the  car  left  its  possession  by  being  placed  on  the  side  track. 

In  ordinary  cases  freight  received  by  a  railroad  for  transportation 
is  to  be  delivered  at  one  of  its  stations.  The  road  having  an  agent 
at  such  station,  who  receives  the  freight  from  the  train  and  delivers 
it  to  the  consignee,  there  will  ordinarily  be  little  or  no  contest  over 
the  matter  of  delivery.  There  being  in  such  case  no  intermediary 
agency,  the  question  of  delivery  vel  iwn  is  one  of  simple,  naked 
fact,  and  susceptible  of  easy  proof.  Hence  few  controversies  arc 
likely  to  arise  on  that  question.  But  when,  as  in  this  case,  there 
is  an  intervening  period  between  the  time  when  the  railroad  right- 
fully parts  with  the  possession,  and  the  consignee  takes  actual  con- 
trol— a  time  when  no  one  exercises  actual  watch  and  ward  over 
the  freight  —  it  is  not  unreasonable  that  dispute  should  arise  lis  to 
when  the  loss  did  actually  occur.  It  becomes  material  to  inqniix> 
what  proof  it  was  necessary  for  the  plaintiff  to  make  before  t!io 
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tfniMwas  shifted  to  the  defendant  Speaking  on  this  subject, 
Greenleaf  in  his  work  on  Eyideuce  (voL  2,  §  213),  says  :  '*  If  the 
loss  or  non-deliyery  of  "Hfte  g(^s  is  alleged,  the  plaintiff  must  give 
some  evidence  in  support  of  the  allegation  notwithstanding  its 
negative  character."  In  Hutchinson's  excellent  treatise  on  Carriers 
(§  764),  the  principle  is  thus  expressed  :  "  Although  the  claim  of 
the  plaintiff,  iu  an  action  for  the  loss  of  tlie  gooils,  may  rest  ujK>n 
negligence  or  non-feasance,  and  not  upon  a  i)ositive  misfeastmoe, 
and  would  therefore  seem  to  require  proof  of  a  negative  character, 
the  burden  of  showing  the  loss  is  unquestionably  upon  him,  and  he 
must  give  some  proof  of  the  allegation  of  the  loss  notwithstanding 
its  negative  character ;  and  if  it  be  out  of  his  power  to  show  jKwi- 
tiyely  the  loss  of  the  goods,  he  must  at  least  show  such  circumstan- 
ces as  would  create  the  inference  against  the  defendant  that  they 
had  been  lost ;  as  for  instance  that  they  had  been  bailed  to  the 
carrier  a  sufficient  length  of  time  to  be  transported  to  their  desti- 
nation, and  had  not  been  there  received  or  delivered  to  the  person 
entitled  to  them,  to  whom  they  were  consigned/'  As  thus  stated, 
the  law  casts  on  the  plaintiff  the  duty  of  proving  non-delivery. 
Woodbury  v.  Fnnk,  14  111.  279. 

We  think  much  light  is  shed  on  this  question  by  the  rule  which 
obtains  where  freight  is  received  by  one  iiiilroad  company  to  be 
transported  over  its  road,  and  then  delivei*ed  to  another  line  run- 
ning in  continuation,  and  possibly  to  be  delivered  successively  from 
road  to  road  until  it  reaches  its  destination.  We  do  not  gainsay 
the  rule  that  when  the  I'oad  receiving  such  freight  stipulates  for 
its  delivery  at  the  point  of  destination,  although  beyond  the  ter- 
minus of  its  road,  then  the  owner  or  consignee  can  hold  the  first 
road  responsible  for  the  non-delivery  at  the  ]>oint  of  destination,  no 
matter  on  which  intervening  road  the  loss  occurred.  Motile  and 
Qirard  R.  Co.  v.  Copelaml,  G3  Ala.  219.  But  when  by  the  terms 
of  the  contract  the  receiving  railroad  stipulates  to  transport  to  its 
terminus,  and  there  to  deliver  to  another  line  running  in  continua- 
tion, and  that  to  another,  and  so  on,  as  the  case  may  bo,  tlie  rule 
is  different.  If  there  is  a  failure  to  deliver  the  goods  at  the  point 
of  destination,  that  without  more  casts  the  onus  on  neither  niilroml 
to  account  for  the  loss.  To  recover  against  the  road  receiving  the 
freight  with  such  conditions  the  plaintiff  must  go  further  and 
prove  a  failure  of  such  receiving  road  to  deliver  to  the  next  suc- 
-ceeding  road ;  and  if  the  suit  be  against  either  of  the  other  rail- 
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roadB  the  pUintiff  must  prove  both  a  leoeipt  of  tiiie  fieighi  and  • 
failure  to  deliTcr  it,  either  to  the  next  suooeeding  line  or  at  the 
point  of  destination,  as  the  case  may  be.  Less  than  this  does  not 
make  a  prifna  facie  ease  against  either  railroad  company.  Hutch* 
on  Carriers,  §§  106,  108,  759.  In  Midland  jRy.  Co.  y.  Bromley, 
83  £ng.  Law  and  £q.  235,  the  suit  was  against  the  receiying  rail- 
way company,  whose  duty  under  the  contract  wa%  to  deliver  the 
portmanteau,  the  subject  of  tlie  suit,  to  another  connecting  railway 
eompany,  tlie  latter  company  to  deliver  it  at  the  point  of  destina- 
tion. The  portmanteau  wms  lost  and  did  not  reach  the  point  of 
destination.  The  cause  was  heard  in  the  Court  of  Common  Please 
and  the  judges  delivered  their  opinions  seriaiim.  Jebvis^  C.  J., 
mid :  ''  If  it  [the  portmanteau]  was  stolen,  or  lost,  by  the  Midland 
Bailway  Company,  then  the  def^idant's  contract  was  not  per- 
formed ;  but  if  it  was  stolen  or  lost  by  the  Bristol  and  Exeter  Bail- 
way  Company,  then  it  was  performed.  The  evidence  produced  at 
ihe  trial  is  consistent  with  each  of  these  suppositions.  It  is  as  coi^ 
fliatent  with  the  evidence  that  the  portmanteau  was  lost  or  stolen 
by  the  one  company  as  by  the  other ;  and  therefore  I  think  there 
was  nothing  to  go  to  the  jury.''  Crbswsll,  J.,  said :  **  The  pkunt- 
ifl  has  not  given  any  evidence  of  negligence  on  the  part  of  defend- 
ant's servants."  Wiluajcs^  J.,  said  :  ''It  lay  on  the  plaintiff  to 
have  given  some  proof  of  a  non-delivery  to  the  Bristol  and  Exeter 
Bailway  Company."  The  language  of  Obowdbb,  J.,  was  :  ''  The 
tmus  was  on  the  plaintiff  to  show  that  there  had  not  been  a  de- 
livery of  the  portmanteau."  8ee  also  Oilbart  v.  Dak,  5  Ad.  &  EIL 
M3;  Oriffiihs  v.  Lee,  1  Car.  &  P.  110;  Ander  Line  v.  Daier,  68 
IlL  369;  Chic,  and  IT.  W.  R.  Ce.  v.  NoHheru  Line  Packet  Co.,  70 
id.  217. 

In  this  very  case,  the  court  had  charged  the  jury,  *'that  th» 
burden  of  proof  was  on  the  plaintiff,  to  show  that  he  delivered 
the  com  to  the  defendant,  which  be  claims  damages  for  in  this 
suit,  and  that  such  com  was  not  delivered  by  defendant  to  the  con- 
signee, at  the  point  of  destination."  This  charge  recognises  the 
doctrine,  that  the  onue  is  on  the  plaintiff  to  prove  non-delivery  to 
the  consignee.  Chaiges  to  the  jury  should  be  given  in  reference  to 
the  tendencies  of  the  testimony,  and  should  be  construed  in  the 
light  thereof.  Thus  constming  the  charge  first  above  copied,  we 
hold  the  Circuit  Court  erred  in  holding,  bj  necessary  implication 
that  the  burden  was  on  the  defendant,  to  prove  tluit  the  oom— 
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the  entire  three  hundred  bushels  received  —  were  in  the  car  when 
deliyered  by  being  left  on  the  side-track  at  Smith's  mill.  As  to 
this  question,  under  the  contract  and  the  facts  shown  in  this  case, 
it  was  the  duty  of  the  plaintiff,  and  the  burden  was  his,  to  satisfy 
the  jury,  that  the  loss  or  abstraction  had  occurred  while  the  cur 
was  in  the  contrri  of  the  railroad  employees  ;  in  other  words,  that 
the  road  had  not  delivered  all  the  com  it  had  received  from 
the  shipper.  By  delivery  we  mean  placing  the  car  containing  the 
com  on  the  side-track  agreed  on. 

It  may  be  supposed  the  rule  here  declared  operates  very  hardly 
•a  the  eonsignee,  because  it  requires  him  to  make  proof  whicli  is 
negative  in  its  nature.  The  opposite  mle  would  apjiarently  operate 
with  equal  oppression  on  the  railroad.  These  reflections  may  sug- 
gest the  impolicy  of  making  contracts  which  arc  so  liable  to 
lead  to  misunderstandings  and  to  litigation.  They  cannot 
justify  the  overthrow  or  disregard  of  great  legal  principles,  which 
are  sanctioned  and  fortified  by  snch  distinguished  names.  The 
gnestian  of  delivery  nel  non^  or  when  the  loss,  if  there  was 
a  loss,  did  occur,  was  and  is  one  for  the  jury  to  determine*  They 
miist  form  their  opinion  and  verdict  from  the  facts  and  circumstan- 
ces in  evidence.  In  this,  they  but  perform  a  senice  often  cast 
vpon  them,  of  determining  disputed  controversies  on  testimony  that 
is  not,  or  may  not  be  positive  or  convincing  beyond  reasonable  doubt. 
Satisfactory  conviction  is  the  measure  of  proof  required  in  civil  causes. 

We  are  aware  that  in  the  rulings  above,  acute  criticism  may  dis- 
cover a  seeming  discrepancy  between  our  ruling  when  this  case  was 
formerly  before  us,  and  the  present  opinion.  See  opinion  in  this 
case  on  former  ap|)eal,  60  Ala.  167  ;  s.  c,  41  Am.  Kep.  749.  The 
^inciple  there  stated  is  strictly  applicable  to  a  case  whore  freight  is 
delivered,  but  is  found  in  a  broken  or  damaged  condition.  In  such 
case,  the  onus  is  evidently  on  the  carrier  to  exculpate  itself  from 
all  blame  in  the  matter  of  the  break  or  damage.  But  in  this  case 
the  question  rests  on  different  principles.  The  question  is  the  non- 
debrery  of  tbe  com — not  the  condition  in  which  it  was  delivered. 

Ob  this  question,  as  we  have  shown  above,  the  onus  is  on  the  plaint- 
iff primarily  to  make  some  proof  of  the  non-delivery.  This  question 
aa  we  iu^e  abown,  being  a  subordinate  one,  and  of  easy  proof  when 
the  freight  is  delivered  at  a  depot,  becomes  very  material  when  the 
fniglii  is  delivered  at  a  private  siding,  as  in  this  case. 
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EURSJLA  GOUPAKY  V.   EDWARDS. 
(71  AUuMflL) 

Iitftmeif^awfidanee  of  eanirael  —  tendM*. 

In  an  action  hf  a  grantee  to  set  aside  a  pnsTious  deed  executed  bj  hia  grantor 
in  infan<7,  aa  a  cloud  upon  title,  the  purchase  price  need  not  be  tendered  if 
the  infant  had  consumed  it  during  minority.    {See  note,  p,  817.) 
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ILL  to  cancel  clec<l  as  a  cloud  upon  title.  The  opinion  states  the 
point.     The  defendant  had  judgment  below. 


A.  C.  Hargrove  and  Waits  Jt  Sotis,  for  appellant 
J,  M.  Martin^  contra. 

Stons^  J.  [Omitting  minor  matter.]  We  have  carefully  ex- 
amined the  testimony  in  this  case,  and  have  reached  the  following 
conclusions : 

First  that  when  the  deed  of  the  mineral  rights  was  made  to  Giles 
Edwards  and  his  associates— June  12, 1869, — Joseph  C.  Burgin 
and  Ann  Judson  Thrasher  were  each  under  twenty-one  years  of 
age  ;  that  Joseph  G.  was  bom  in  January*  1850,  and  Ann  Judson 
in  February,  1852.  On  this  point,  we  think  the  testimony  leaves  no 
room  for  doubt. 

The  present  bill  was  filed  by  the  Eureka  Company  averring  and 
pi*oving  it  was  in  possession  ;  and  it  seeks  to  have  the  deed  to  Ed- 
wards and  his  associates  cancelled,  ns  a  cloud  on  the  title  of  com- 
plainant. It  avers  that  the  title  in  fee  to  the  lands  was  in  Joseph 
C:  and  Ann  Judson,  at  the  time  Mary  Burgin  and  all  her  children 
conveyed  tlie  mineral  rights  to  Giles  Edwards  and  associates, 
that  of  the  purchase  money  paid  for  the  mineral  rights  —  eleven 
faundi*ed  dollara  —  only  one  hundi'ed  dollars  each  was  received  by 
said  Joseph  C.  and  Ann  Judson,  and  that  they  had  each  used  and 
ex^iended  said  money  before  they  severally  reached  the  age  of 
twenty-one  years.  The  testimony  proves  these  averments  to  be  true. 
The  title  set  up  by  complainant  is  as  follows :  Conveyance  of 
Joseph  C.  Burgin  of  his  half  interest  to  Salmons,  and  of  Ann  Jud- 
son Thrasher  and  her  husband  of  her  half  interest  to  McDougal, 
and  conveyance  by  him  to  Salmons  ;  then  conveyance  by  the  latter 
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to  the  complaiuunt  It  is  thus  shown  that  appellant  —  complain- 
ant below  —  stands  in  the  shoes,  and  can  assert  only  the  rights 
which  Joseph  0.  Bui^n  and  Ann  Judson  Thrasher  could  originally 
asBCil.  Appellee  contends  that  if  the  complainant  has  made  a  good 
ease  on  all  the  points  noted  above,  the  contract  of  sale  to  Edwards 
and  his  associates  can  be  disaffirmed  and  set  aside,  only  on  condi- 
tion that  the  money  paid  by  them  for  the  mineral  rights  is  either 
paid  or  tendered  to  them  ;  and  that  inasmuch  as  the  present  bill 
seeks  affirmative  relief  against  their  prior  purchase,  the  bill  should 
tender  to  them  the  eleven  hundred  dollars  they  paid,  and  interest 
apon  it.  The  defense  further  claims  that  if  mistaken  in  the 
amount  the  complainant  should  have  offered  to  pay,  the  bill  should 
at  least  have  offered  to  refund  the  two  hundred  dollars  received  by 
Joseph  G.  and  Ann  Judson,  and  interest  upon  it. 

A  distinction  is  taken  in  the  books  between  executory  and  exe- 
cuted contracts  made  by  infants.  In  the  former  class  of  cases,  if  the 
infant  on  becoming  of  age  disaffirms  the  contract,  then  the  adult 
purchaser  or  contractor  will  be  forced  to  become  the  actor,  to  have 
the  contract  i)erformed.  In  such  case  the  infant,  or  quondam 
infant,  is  under  no  conditions  or  limitations  in  asserting  the  inva- 
lidity of  the  conti-act.  Being  voidable,  and  he  making  timely  clec* 
tion  to  avoid  by  pleading  his  minority,  his  defense,  if  sustained  by 
proof,  will  prevail.  He  need  not  tender  back  any  thing  he  may 
have  acquired  or  received  under  the  conti*act.  The  most  that  can 
be  required  of  him  is,  that  if  he  retained  and  held  all  or  any  part 
of  what  ho  had  received  under  the  contract  until  he  reached  tlie  age 
of  twenty-one,  then,  on  demand  or  suit,  he  can  be  held  to  siccount 
for  it.  The  rule  is  different  when  the  contract  has  been  executed. 
Then  the  quondam  infant,  or  any  one  asserting  claim  in  his 
right,  must  become  the  actor;  and  coming  into  court  in  quest 
of  equity,  he  must  do,  or  offer  to  do  equity,  as  a  condition  on 
which  relief  will  be  decreed  to  him.  This  is  the  difference 
between  asking  and  resisting  relief.  lioof  v.  Stafford,  7  Cow. 
179 ;  mnyer  v.  Bennett,  3  Edw.  Ch.  222 ;  Bartholomew 
V.  Pinnemore,  17  Barb.  428 ;  Smith  v.  Evans,  6  Humph.  70  ; 
Mustard  y.Wohlford,  15  Grat.  329;  Bedinger  \.  WJtarton,  27  id. 
857.  But  it  is  only  in  equity  this  principle  obtains.  If  the  suit  be 
at  law,  the  tender  need  not  ordinarily  be  made,  as  a  condition  of 
recovering  tho  property.  But  if  the  suit  be  in  equity,  and  if  the 
money  or  other  valuable  thing  be  still  in  cf^^Cy  and  in  possession  of 
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the  party  seeking  the  relief,  or  in  him  from  whom  the  right  to  sue 
is  (lerived,  the  bill,  to  be  sufficient,  must  tender,  or  offer  to  pro- 
duce or  piv,  as  the  case  may  be.  Not  so,  if  the  infant  has  used  or 
consumed  it  during  his  minority.  Badger  r.  Phinney,  15  Mass. 
859;  Price  v.  Fumiatiy  27  Vt  268;  Chandler  y.  Simmofis,  97  Mass. 
608 ;  Walsh  v.  Young,  110  id.  396 ;  Oreen  v.  Oreen,  69  If.  T.  553; 
8.  c,  25  Am.  Rep.  233;  Dill  t.  Botamy  54  Ind.  204;  Phillips  v. 
Oremi,  5  T.  B.  Monr.  344;  Ooodnian  v.  Winter,  64  Ala.  410  ;  Bob- 
eris  V.  Wiggin,  1  N.  H.  73. 

We  have  examined  Martin  t.  Martin,  35  Ala.  560,  and  think 
the  first  principle  stated  in  the  opinion  is  not  supported  by  the 
authorities  cited,  or  by  principle. 

The  bill  in  the  present  case  avers,  and  the  proof  sustains  it,  that 
the  money  received  by  Joseph  C.  and  Ann  Judson  in  the  sale  to 
Edwards,  had  been  consumed  and  disposed  of  by  them  while  they 
were  minors.  This  relieyed  complainant  of  the  duty  of  tendering, 
or  offering  to  pay.  If  it  did  not,  then  the  offer  in  the  present  bill 
would  be  insufficient.  The  offer  is  ''  to  do  equity,  and  to  abide  by 
and  perform  such  things  as,  under  equity  and  good  conscience,  may 
seem  meet  to  entitle  it  to  a  decree  for  the  cancellation  of  said  deed.'^ 
The  offer  should  have  been  to  refund  the  money,  with  interest. 
There  was,  however,  no  demurrer  to  the  bill.  Under  no  circum- 
stances would  it  be  necessary  for  Joseph  G.  and  Ann  Judson  to  repay 
the  money  which  had  been  paid  to  the  other  Burgins. 

There  is  nothing  in  the  argument  that  McDougal,  Salmons  and 
the  Eureka  Company  had  notice  of  the  prior  conveyance  to  Edwards. 
That  conveyance  conferred  a  legal  title,  or  it  conferred  nothing. 
It  is  only  when  there  is  a  prior  right,  legal  or  equitable,  that  notice, 
actual  or  constructive,  becomes  material,  to  intercept  or  dominate 
an  after-acquired  title.  The  disaffirmance  of  the  sale  made  by  the 
infants  to  Edwards  destroyed  all  his  claim,  both  legal  and  equitable, 
which  their  deed  had  vested  in  him,  and  left  in  him  no  pretense  of 
any  equity,  to  assert  against  a  later  purchaser  with  notice. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  remanded 
that  the  complainant  may  have  the  relief  prayed  by  its  bill.  It 
should  be  borne  in  mind  that  the  deed  to  Edwards  and  associates 
can  be  cancelled  only  as  to  Joseph  C.  and  Ann  Judson.  The 
grantees  are  entitled  to  the  custody  and  ownership  of  their  deed, 
as  against  the  other  grantors.  The  deed  should  not,  on  its  face,  be 
marred  or  mutilated .  Beversed  and  remanded. 
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NoTB  BT  THB  RKPOKnoL^  The  like  doctrine  was  held  la  BranUey  t.  Wolf,  60  Miss.  4». 
The  ooiut  obeerred  :  **  II  was  nid  in  Fergtmm  ▼.  Bobo,  M  Mlas.  1:21,  that  a  return  of  the 
consideration  received  was  always  neoanaiy  in  thia  qUhb  of  cases.  The  point  was  not 
before  ue  in  that  case,  and  the  remark  was  borrowed  from  8  Kent  Com.  840.  The  doctrine 
ahere  annonnoed  is  supported  by  a  fortnldabla  anaj  of  authorities,  and  was  probably  the 
doctrine  formerly  uniTeraally  raoognlsed ;  but  a  careful  and  extended  examination  of  tlia 
cases  satisfes  us,  that  while  it  la  still  the  accepted  role  in  maoy  courts,  it  requires  to  be 
modified. 

"■  If  the  minor  has  in  posBesBlon  any  of  the  consideration  reoelTed,  when  he  diaaillnBs 
his  eontrset,  or  after  lie  becomes  of  age,  he  must  return  It.  By  the  act  of  disaffirmance 
he  loses  the  right  to  retain  that  wbhA  has  been  reoelTed,  and  if  be  holds  on  to  the  consid- 
eration, or  disposis  of  it  after  m^orfty,  it  wiU  amount  to  a  ratlAoatlon  of  his  prevkmsly 
ToidaUe  contract.  But  if  he  has  lost  or  squandered  the  oonsideiaUon  during  minority,  this 
is  nothing  more  than  the  law  expects  of  him,  and  he  cannot  be  required  to  purchase  the 
right  of  reclsiming  his  own  by  still  further  abstractions  from  his  estate.  Such  a  rule 
would  praetic^illy  strike  down  the  shield  which  the  law,  by  reason  of  his  Inexperience 
and  youth,  throws  arovnd  him.  Neither  aa  to  executed  nor  executory  cootraets  is  he  re- 
quired to  return  the  consideration  where  It  psssert  from  him  during  minitflty .  We  say 
notliing  of  a  case  where  it  could  be  shown  that  the  consideration  had  been  purposely 
gotten  rid  of  in  order  to  bring  suit  for  reclamation  of  property  prerious^  oouTcyed.  The 
ozfistenoeof  any  such  thing  Is  negattred  here.  Ewell's  Ld.  Oss.  oa  Inf.  126,  note ;  Price 
V.  Furman,  27 Tt.  8S8;  GheaidUrr,  Ammona  t7  Mass. 6U ;  Manninij  t.  JoJknsoa,  26  Ala. 
433;  Jettkiiu  ▼.  JenJL*iiii,  12  Iowa,  105;  Carpenter  r.  Carpenter,  46  Ind.  142;  Careen  y. 
Oreen,60  N.  Y.  558;  a  c,  25  Am.  Rep.  283;  Iffies  ▼.  Singermom  24  Ind.  886 ;  JHU  t.  Bouwn, 
64  id.  205 ;  FitU  v.  HuU,  9  N.  H.  445. 

"  *  Many  cases  t<j  the  contrary  maj  be  found,  where  the  contract  has  been  executed ; 
but  the  doctrhie  annoonoed  by  those  dted  above  siiijiim  to  us  most  in  accordance  with  the 
principles  underiying  the  disabilities  of  infants.*' 

In  BortleU  t.  JBaHey,  6d  N.  H.  an  action  to  reoover  the  prftoe  of  personal  property  sold  to 
an  infant,  it  wss  held  that  the  infant  must  account  for  what  he  received  by  restoring  or 
paying  the  vahie  of  whatever  remains  in  tpede,  and  allowing  for  the  beneflt  of  whatever 
cannot  be  so  restored.  The  court  said  :  "^n  Heath  v.  SUvena,  48  N.  H.  251,  2B6,  Psblbt, 
€.  J.,  said :  *  It  is  now  extremely  well  settled,  that  if  an  infant  would  rescind  liis  voidable 
contract,  and  recover  back  what  he  has  paid  under  it,  or  compensation  for  what  he  has 
done  nader  It,  be  must  Urst  restore  the  thing  that  he  received  under  the  contract,  if  it  m- 
mains  in  upecfe.and  within  his  control ;  or  if  not,  must  account  for  the  value  of  it.  But  If 
what  he  has  received  has  been  consumed,  or  for  any  other  cause  cannot  be  returned  in  specie 
he  may  reoover  for  what  he  paid  or  did  under  the  contract  by  deducting  what  he  received 
or  the  value  of  it,  from  the  amount  that  he  paid,  or  from  the  value  of  the  services  which 
he  rendered.'  The  principle  thus  declared  to  be  ftrmly  established  Is  this,  that  a  person 
seeking  to  avoid  his  contract  on  thejrround  of  infancy  must  account  for  wliat  he  has  re- 
ceived under  it  by  restoring  or  paying  the  value  of  whatever  remains  in  specie  within  his 
control,  and  allowing  for  the  benefit  derived  from  whatever  cannot  be  restored  in  specie. 
This  doctrine  has  been  repeatedly  recognised  in  actions  brought  to  recover  what  has  been 
paid,  or  oompenaation  for  what  has  been  done,  under  contracts  made  by  Infants.  No  rea 
son  exists  why  it  is  not  equally  applicable  to  cases  where  Infancy  is  set  up  as  a  defense. 
Whether  aa  Inftat  Is  plaintiff  or  defendant  In  an  action  cannot  affect  his  legal  rights  aa  to 
tain  contracts.  In  either  esse  the  law  affords  him  ample  protection  by  making  the  benellt 
lecetved  t^  Urn  the  measure  of  his  legal  liability .  This  rule  was  declared,  and  the  rsa* 
sons  snstabifaiglt  fully  sUted  hi  the  recent  case  of  HaU  v.  ButterJUUd.  50  N.  H.  854.  Upon 
tlieanthorltyof  thai  case,  the  plaintiff  is  entitled  to  reoover  of  the  defendant  the  value  off 
the  beneflt  derived  by  him  from  the  purehaseof  the  milk  of  the  plaintiff."  See  Bingham 
▼.  BMsy,  65TBX.281 ;  s.  o-*  40  Am.  Rep.  801. 


318  ALABAMA, 


Brewer  v.  Watecm. 


Brew£k  V.  Watsok. 

rnAja.»».) 

Pubtia  recordt^right  of  aUorneif  to  imptd  —  «9idenee. 

The  book  of  aoooonts  of  tax  collectors,  kept  bj  the  State  auditor,  la  a  public 
record,  aud  an  attomej-at-law,  employed  bj  a  tax  collector  to  represent  bim 
on  a  eettlement  of  bis  accounts,  has  a  right  to  inspect  the  accounts  of  his 
client  as  entered  therein,  but  not  without  shawing  eyidenoe  of  his  employ- 
ment ;  and  although  the  auditor  may  not  deny  the  right  on  account  of  some 
past  impropriety  of  conduct  of  the  attorney  in  respect  to  tbe  acoounta  of 
other  collectors,  yet  evidence  of  such  conduct  is  competent  to  show  good 
fkith  and  mitigate  damages  for  refusal  of  the  right. 


and  head  note  show  the 


ACTION  of  damages.      The  opinion  and  hei 
points.     The  plaintiff  had  judgment  below. 

Cook  i&  Bfioclis  and  Ountw  A  Blakey,  for  appellant 

Walls  £  Sons,  R.  M,  WiUiamson  and  Oeo.  F.  Moore,  contra. 

Brickell,  0.  J.  We  regard  it  as  settled,  that  the  book  kept  by 
the  auditor^  in  obedience  to  the  requirement  of  the  statute,  in 
which  he  enters  the  accounts  of  the  tax  collectors  with  the  St^te, 
is  a  public  writing  or  record,  subject  to  the  inspection  of  any  citi* 
zen  having  a  legitimate  interest,  which  an  inspection  will  subserve. 
It  is  also  settled,  that  an  attorney-at-law.  employed  by  a  tax  col- 
lector whose  ofiice  has  expired,  to  collect  a  balance  due  from  the 
State,  or  claimed  to  be  due,  has  an  interest  which  entitles  him  to 
an  insi^ection  of  the  accounts  of  his  client.  Brtioer  v.  Walson,  Gl 
Ala.  310.  It  is  not  the  unqualified  right  of  every  citizen  to 
demand  access  to,  and  inspection  of  the  books  or  documents  of  a 
public  office,  though  they  are  the  property  of  the  public,  and  pre- 
served for  public  uses  and  purposes.  The  right  is  subject  to  the  same 
limitations  and  restrictions,  as  is  the  right  to  an  inspection  of  the 
books  of  a  corpomtion,  which  strangers  cannot  claim,  and  which  is 
allowed  only  to  the  corporators,  when  a  necessity  for  it  is  shown, 
and  the  purpose  does  not  appear  to  be  improper.  1  Greenl.  Ev., 
§  474;  Ang.  &  Ames  on  Cor.,  §§  681^2.  And  the  individual  who 
claims  access  to  public  records  and  documents  (not  judicial  records, 
of  which,  by  statute  and  unvarying  usage,  the  custodian,  ujiou 
the  payment  of  tlie  fee  allowed  by  law,  is  bound  to  furnish  co})ios). 
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can  properly  be  required  to  show  that  he  has  an  interest  in  the 
document  which  is  sought,  and  that  the  inspection  is  for  a  legiti- 
mate purpose.  1  Whart  Ev.,  §  745;  1  OreenL  Et.  475 ;  1  Tidd's 
Prac.  593;  Ores.  Eq.  Et.  115. 

In  the  present  case,  the  inspection  was  demanded  by  the  appellee 
as  an  attorney  for  several  tax  collectors.  An  individual  interest  in 
the  accounts  he  sought  to  examine  was  not  claimed;  the  right  was 
asserted  wholly  in  a  representative  capacity.  The  usual  ofSce  and 
duty  of  an  attomey-at-law  is  the  representation  of  parties  in  courts 
of  justice.  It  is  for  this  purpose  that  he  is  licensed  under  the 
authority  of  the  State.  When  he  appears  in  a  court  of  the  State 
granting  the  license,  the  appearance  is  presumed  to  be  authorized. 
Against  an  unauthorized  appearance  the  court  can  afford  protection 
to  its  suitors,  and  the  attorney  making  it  could  be  summarily  pun* 
ished  for  contempt.  The  court,  of  its  own  motion,  or  the  opposite 
party,  may  require  that  the  attorney  produce  evidence  of  his  author- 
ity. Whart.  Agency,  §  563;  Code  of  1876,  §  798.  When  the  attor- 
ney is  not  appearing  for  a  party  in  a  court  of  justice;  when  his  rep- 
resentation is  for  the  transaction  of  business  elsewhere,  and  business 
which  would  lie  in  the  scope  of  an  ordinary  agency  which  any  per- 
son is  capable  of  transacting,  the  presumption  of  authority  obtain- 
ing in  court,  arising  from  his  license,  and  because  he  is  an  officer 
of  the  court,  cannot  be  claimed.  Strangers  cannot  safely  deal  with 
him  on  the  faith  of  such  representation,  and  have  the  right  to 
demand  from  him  some  reasonable  and  satisfactory  evidence  of  his 
authority— K)ther  evidence  than  his  mere  assertion.  If  the  auditor 
had  accepted  and  acted  u}K)n  the  bare  representation  of  the  appellee, 
that  he  was  the  attorney  of  the  several  tax  collectors  whose  accounts 
he  proposed  to  examine,  the  representation  would  have  been  dis- 
putable by  the  collector,  and  each  of  them,  if  it  was  untrue,  could 
the  next  hour  or  the  next  day  have  demanded  the  same  inspection 
from  the  auditor.  Any  agent  or  attorney,  proposing  to  transact 
business  of  any  kind  for  his  principal  with  others,  can  be  required 
to  furnish  some  satisfactory  evidence  of  his  authority.  It  is  neither 
just  nor  reasonable  to  demand  that  those  with  whom  he  proposes  to 
deal  should  accept  and  act  upon  his  mere  assertion  of  authority; 
and  if  he  refuses  to  furnish  such  evidence,  the  transaction  of  busi- 
ness with  him  may  bo  properly  refused.  We  are  therefore  of  opin- 
ion that  the  Circuit  Court  erred  in  its  refusal  of  the  fii*st  instruc- 
tion to  the  jury  requested  by  the  appellant. 
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It  was  not  lioweTer  permissible  for  the  appellant  or  wituess 
Whitman,  his  derk,  to  state  the  belief  either  may  have  had  as  to 
the  emplo3rment  of  the  appelloCy  or  as  to  his  authority  to  represent 
Boyles  or  other  tax  collectors.  The  question  has  been  often  con- 
sidered in  this  oonrty  and  sach  evidence  has  been  uniformly  pro- 
nounced inadmissible.  Whether  the  appellant  believed  the  appellee 
had  the  authority  asserted,  if  a  material  fact,  is  an  inference  to  be 
drawn  by  the  jury  from  the  circumstances  which  may  be  in  evi- 
dence.    WhiUtone  v.  Bank  at  Montgomeryy  9  Ala.  874. 

The  individual  demanding  access  to  and  inspection  of  public 
writings  must  not  only  have  an  interest  in  the  matters  to  wliich 
they  relate,  a  direct,  tangible  interest,  but  the  inspection  must  be 
sought  for  some  specific  and  legitimate  pui-pose.  The  gratification 
of  mere  onrioaty  or  motives  merely  speculative  will  not  entitle 
him  to  demand  an  examination  of  such  writings.  1  Whart.  £v., 
§  745  ;  Einff  v.  Merchant  Tailors'  Cb.,  2  Bam  &  Ad.  115  ;  King  v. 
Justicet  Staffordshire,  6  Ad.  &  £11.  84 ;  Ex  parte  Brings,  1  Ell.  & 
EIL  881  (102  Com.  Law,  879)  ;  People  v.  Walker,  9  Mich.  328. 

The  office  of  auditor  is  by  the  Constitution  declared  a  part  or  a 
branch  of  the  executive  department  of  the  State.  The  duties  he 
is  required  to  perform  relate  almost  exclusively  to  the  fiscal  affain 
of  the  State,  of  which  he  has  a  general  superintendence.  Among 
other  duties  he  is  required  to  perform,  is  the  audit  and  adjustment 
of  the  accounts  of  all  public  officers,  and  the  keeping  of  a  regular 
iiccount  with  every  person  in  the  State  charged  with  autliority  to 
rj'ceivc  any  part  of  the  public  revenue.  The  book  in  which  these 
uccounts  are  entered  is  obviously  of  the  highest  public  value  and 
i:n[)ortance,  and  is  of  value  and  im])ortance  to  each  individual 
wliose  account  is  therein  entered.  It  would  be  idle  to  expose  it  to 
the  impertinent  intrusion  of  any  and  every  person  who  might  claim 
access  to  it ;  and  it  would  be  inexcusably  wrong  to  withhold  it  from 
the  examination  of  such  persons  as  proved  that  they  had  some 
sjiecific,  direct,  tangible  interest,  an  inspection  would  subserve. 
For  the  public,  and  for  persons  showing  such  interest,  the  auditor 
should,  as  should  every  custodian  of  public  writings,  regard  him- 
self 08  a  trustee  —  preserving  them  for  the  public  against  all  im- 
pertinent intrusion,  allowing  ready  access  to  those  wlio  have  inter- 
est, and  claim  access  for  the  purpose  of  promoting  or  protecting 
it.  Even  to  such  i^rsons  access  may  bo  withheld  if  tlio  disclosure 
sought  would  prove  detrimental  to  the  public  intercsts.    As  a  wit- 
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ness  in  such  a  contingency,  the  custodian  of  writings  wonld  be 
priyileged  from  testifying  to  facts  slioTm  by  them,  or  information 
obtained  from  them. 

The  evidence  offered  in  yarious  forms  for  the  purpose  of  showing 
that  access  to  the  accounts  of  his  clients  was  withheld  from  the 
appellant,  because  negotiations  were  pending  between  the  auditor 
and  tax  collectors  and  judges  of  probate  for  a  settlement  of  bal* 
ances  claimed  to  be  due  from  them  to  the  State,  and  that  such  nego- 
tiations liad  been  broken  off  by  the  interference  of  the  appellee, 
was  excluded.  It  wa*  uot  shown  or  offered  to  be  shown  that  these 
ncgotiutions  were  being  conducted  with  either  of  the  clients  of  the 
appellee,  whose  accounts  it  was  proposed  to  inspect.  It  was  the 
right  of  the  client  to  inspect  his  accounts  with  the  State  as  kept  by 
the  auditor,  and  which,  if  kept  in  the  regular  course  of  official 
duty,  were  jrrima  facie  evidence  for  and  against  the  client,  which  the 
appellee  asserted,  and  not  his  individual  right.  If  the  appellee 
had  demanded  a  general  inspection  of  the  books  or  writings  in  the 
office,  or  of  a  particular  book,  in  all  the  entries  of  which  a  direct 
interest  was  not  shown,  the  generality  of  the  demand  would  have 
justified  its  refusal.  But  that  he  had  availed  himself  of  his  knowl- 
edge of  the  contents  of  the  books,  however  derived,  to  interfere  with 
negotiations  the  auditor  was  conducting  with  others,  could  not  de- 
prive his  principals  of  the  right,  or  deprive  him  of  the  right,  as 
their  representative,  to  examine  into  their  accounts.  The  inspec- 
tion of  public  writings  may  not  be  denied  because  the  party  apply- 
ing for  it  has  been  guilty  of  some  past  impropriety  of  conduct  as 
to  matters  to  which  such  writings  may  refer,  or  because  it  is  ap- 
prehended that  the  information  obtained  will  be  employed  in  liti- 
gation with  the  State.  People  v.  Throop,  12  Wend.  183.  If  the 
evidence  tended  to  show  that  the  purpose  of  the  appellee  was  not 
really  an  ascertainment  of  the  state  of  the  accounts  of  his  princi- 
palfl,  but  was  the  annoyance  of  the  appellant  or  of  his  clerks,  or 
that  the  purpose  was  fishing  and  speculative,  the  hope  of  finding 
material  for  contingent  litigation,  a  different  question  would  arise, 
and  the  refusal  of  the  auditor  to  allow  the  inspection  would  prob- 
ably be  justified. 

But  although  the  evidence  may  not  have  been  relevant  as  estab- 
lishing a  justification,  it  had  a  direct  bearing  upon  the  inquiry  into 
the  motive  and  good  faith  of  the  refusal.  These  were  directly  in- 
Tolvcd,  for  the  averment  of  the  complaint  is,  that  the  refusal  was 
Vol.  XL VI  —  41 
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maliciaua  and  with  the  intent  to  injure  the  appellee.  When  malice 
is  imputed  and  is  an  element  of  recoyery,  whatever  circumstanceB 
have  a  fair  and  reasonable  tendency  to  show  that  the  party  to 
whom  it  is  imputed  acted  from  a  good  motiye  and  in  good  faith 
ought  to  be  received.  Barron  v.  Maso/t,  31  Vt.  189 ;  2  Qreenl. 
£t.,  §  454 ;  Burns  v.  CampbeU,  71  Ala.  271.  The  information  of 
the  interference  of  the  appellee  with  the  negotiations  for  settle- 
ments wi(h  tax  collectors  and  judges  of  probate  may  have  been  de- 
rived from  correspondence  or  verbal  communication  with  them. 
The  specific  fact  to  be  shown  was  not  the  truth  of  the  information, 
but  the  fact  of  its  communication  to  the  appellant,  and  that  upon 
it  he  acted  in  denying  the  appellee  access  to  the  books  of  his 
office.  Hearsay  evidence,  the  unsworn  statements  of  others, 
whether  verbal  or  written,  is  not  competent  evidence  of  a  specific 
fact.  That  species  of  evidence  is  easily  distinguished  from  evi- 
dence of  information  on  which  a  party  acts,  when  the  inquiry  is 
not  into  the  truth  of  the  information,  but  into  the  fact  of  its  com- 
munication and  his  good  faith  in  acting  upon  it.  1  Greenl.  Ev., 
§§  100-101.  To  repel  the  imputation  of  malice  the  evidence  was 
admissible.  The  second  instruction  requested  in  this  view  ought 
to  have  been  given. 

The  third  instruction  requested  was  properly  refused.  The  good 
faith  of  the  appellant  in  refusing  the  inspection  may  relieve  him 
from  the  imputation  of  malice,  and  acquit  him  of  liability  for 
vindictive  or  exemplary  damages,  but  It  cannot  relieve  him  of  lia- 
bility for  actual  or  compensatory  damages,  if  it  be  shown  the 
refusal  was  wrongful.     Bre^oer  v.  Wat80?i,  65  Ala.  88. 

The  fifth  instruction  is  involved  and  ambiguous.  It  had  a  ten- 
dency to  mislead  and  confuse  the  jury,  and  for  this  reason  was 
properly  refused. 

For  the  errors  pointed  out  let  the  judgment  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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01  AU.  819.) 
Criminal  law — ikUemeiU  ofprwmer  an  trial. 

The  priaoner  on  a  criminal  trial  being  entitled  bj  statute  to  make  a  statement 
on  hie  own  behalf,  not  nnder  oath»  its  weight  and  credibilitj  are  matters  for 
the  jury,  and  he  is  not  entitled  to  an  instruction  that  no  lees  credence  is 
to  be  giTen  to  the  statement  becaase  it  is  not  under  oath. 

CONVICTION  of  larceny.     The  opinion  and  head  note  state 
the  point. 

B.  F.  Saffoldj  for  appellant 

//.  C,  Tompkins,  attorney-general,  for  State. 

Son ERYiLLE,  J.  The  indictment  is  for  the  stealing  of  a  hog, 
which  is  made  a  felony  by  the  statute,  the  evidence  as  to  the  iden- 
ti6cation  of  the  proi)erty  being  circumstantial  in  its  character. 

The  questions  raised  involve  the  proper  construction  of  the  recent 
act  of  the  general  assembly,  approved  December  2,  1882,  of  wliich 
the  defendant  availed  himself  on  the  trial,  providing  tliat  in  all 
criminal  trials  ''  it  shall  be  com})etent  for  defendants  to  make  a 
statement  as  to  the  facts  in  their  own  behalf,  but  not  under  oath. " 
This  is  the  substance  of  the  whole  enactment  with  the  further  pro- 
vision, ''that  should  any  defendant  fail  to  make  a  statement  as 
provided  for  in  the  previous  (or  first)  section,  it  shall  not  militate 
or  be  made  the  subject  of  comment  against  him."  Acts  1882-83, 
pp.  4,  5. 

At  common  law,  as  is  well  known,  the  defendant  was  often  ac- 
corded the  right  to  make  a  statement  in  the  nature  of  an  address 
to  the  jury  in  his  own  behalf,  at  least  in  capital  cases.  This  right 
has  also  l>cen  more  recently  allowed  in  cases  not  capital,  the  au- 
thorities in  England  not  being  uniform  as  to  whether  it  may  be  cx« 
crcised  only  in  cases  where  the  defendant  has  no  aid  of  counsel. 
Whart  Cr.  Ev.,  §  427.  We  have  a  constitutional  guaranty,  com- 
mon,  no  doubt,  to  all  the  American  States,  that  ''  in  all  criminal 
prosecutions  the  accused  has  a  right  to  be  heard  by  himself  and 
counsel,  or  cither."  Const.  1876,  art.  I,  g  7.  In  State  y.  MeCall, 
i  Ala.  643>  a  similar  provision  in  the  Constitution  of  1819  was  con* 
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Btraed  by  this  court  not  to  authorize  the  accused  to  make  a  state- 
ment of  facts  to  the  jury  unless  it  was  ^'  authorized  by  the  eyidence 
adduced."  The  intention  of  the  decision  was  Tery  clearly  to  con- 
fine this  statement  to  a  mere  explanation  of  the  facts  already  in 
evidence,  not  extending  beyond  inferences  or  comments  in  the  na- 
ture of  an  argument  of  counsel.  The  statement  was  not  accorded 
the  force  of  independent  eridenoe  in  the  proper  aoceptatioik  of  this 
term.  The  practice  in  this  State  has  always  been  in  uniform  har- 
mony with  this  rule. 

In  the  enactment  of  the  new  statute  under  consideration  we  can 
entertain  no  doubt  of  the  fact  that  a  new  privilege  was  intended  to 
be  conferred  on  defendants  in  criminal  cases,  differing  very  ma- 
terially from  that  previously  existing.  The  statement  of  facts  au- 
thorized to  be  made  is  certainly  in  the  nature  of  evidence,  and  is 
submitted  to  the  jury  in  tliat  character.  *'  The  word  evidence/'  as 
said  by  Mr.  Grecnleaf,  **  in  legal  acceptation,  includes  all  the  means 
by  which  any  alleged  matter  of  fact,  the  truth  of  which  is  submitted 
to  investigation,  is  established  or  disproved.**  1  Greenl.  Ev.,§l;  1 
Stark  Ev.  10;  1  Phil.  Ev.  1.  Such  statement  is  subject,  in  our  opin- 
ion,at  least  to  the  ordinary  intrinsic  tests  of  credibility  governing  the 
sworn  testimony  of  witnesses.  The  character  of  the  defendant,  if 
legitimately  in  evidence,  may  be  considered,  his  demeanor  on  the 
stand,  his  intelligence,  the  accuracy  of  his  memory,  the  inherent 
l)robability  of  his  statement,  its  consistency  with  itself  and  the 
other  circumstances  of  the  case,  or  the  lack  of  these  elements  of 
veracity,  together  with  many  other  considerations  liable  to  affect 
the  credibility  of  the  statement,  or  afford  any  reasonable  preeumpr 
tion  of  its  probability  or  improbability.  Stark.  Ev.  (Sharswood) 
820.  In  Bcusley's  case,  decided  at  the  present  term,  71  Ala,  328, 
it  is  held  that  the  defendant's  statement  is  a  legitimate  subject  of 
comment  by  the  counsel  for  the  accused  in  the  argument  of  the 
case  at  the  bar.  And  in  ChappeWs  case,  at  present  term,  71  Ala. 
322,  it  is  decided  that  the  defendant,  in  making  his  statement  as 
authorized  by  statute,  does  not  become  a  witness  for  himself  to 
such  an  extent  as  to  authorize  his  examination  or  cross-examination 
as  in  the  case  of  witnesses  testifying  under  oath.  The  correct 
principle  is,  in  our  judgment,  that  while  the  jury  cannot  arbitrarily 
or  capriciously  discard  it,  any  more  than  they  can  technical  cvi* 
dencc,  *Hhe  statement "  is  entitled  only  to  such  weight  in  influenc- 
ing their  verdict  as  they  may,  in  good  conicienco  and  justice,  aoe 
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fit  to  give  it.  Cleurly  it  is  not  neoessaiy  that  it  sfaonld  be  corrob- 
orated by  other  independent  testimony  in  order  to  aothorixe  the 
jury  to  believe  it  The  cliarge  given  by  the  court  mm  not  in  con- 
flict with  these  views  and  was  correct  It  cannot  be  pn^ierly  main- 
tained, as  insisted  by  tiie  charge  requested  by  defendant,  that  his 
unsworn  statement  is  entitled  as  matter  of  law  to  the  same  credit 
as  if  it  had  been  made  under  oath.  Such  an  arbitrary  rule  would 
be  an  improper  infringement  upon  the  province  of  the  jury,  whose 
exclusive  right  it  is  to  determine  the  weight  of  the  evidence.  It  is 
true  that  the  statement  of  one  defendant,  although  not  under  oath, 
may  in  certain  cases  be  more  credible  than  that  of  another  defend- 
ant who  is  under  oath.  This  however  is  not  the  conception  in- 
Tolved  in  the  charge  under  consideration.  An  oath  involves  Uie 
idea  of  calling  upon  Deity  to  witness  what  is  averred  as  truth,  and 
it  is  supposed  to  be  accompanied  with  an  invoking  of  his  vengeance, 
or  a  renunciation  of  his  favor,  in  the  event  of  falsehood.  Its  pur- 
pose is  to  purge  the  conscience  and  impress  the  witness  with  a  due 
sense  of  religious  obligation,  so  as  to  secure  the  j>urity  and  tnith  of 
his  testimony  under  the  influence  of  its  sanctity.  When  subjected 
to  the  sanction  of  an  oath,  moreover,  and  formally  swoni,  a  witness 
is  exposed  to  the  penalty  of  a  prosecution  for  perjury  if  he  testify 
falsely  and  corruptly.  The  general  assembly,  in  the  enactment 
of  this  statute,  has  seen  flt  to  remove  this  temptation  to  perjury  by 
permitting  the  statement  to  be  made  not  under  oath.  It  certainly 
cannot  be  said,  as  matter  of  law,  that  the  absence  of  the  oath  shall 
not  authorize  the  jury  to  consider  the  statement  less  credible  than 
if  it  were  legally  made  under  the  sanction  of  an  oath.  ''  There  can 
be  no  test,"  say  the  Supreme  Court  of  Michigan,  in  commenting 
on  a  similar  statute  in  that  State,  "for  the  comparative  weight 
which  the  statement  or  the  sworn  evidence  shall  have  with  the  jury, 
but  the  greater  or  less  conviction  of  its  troth,  which  either  may  in 
fact  produce  upon  their  minds,  after  taking  into  consideration  the 
temptation  under  which  the  defendant  is  placed  in  making  his 
statement,  and  all  the  evidence  and  circumstances  of  the  case.'' 
DurafU  v.  PeopUy  13  Mich.  351,  356. 

These  views  are  fully  supported  by  authority.  A  statute  existing 
in  tho  State  of  Michigan  provides  that  defendants,  in  criminal  cases, 
^' shall  be  at  liberty  to  make  a  statement  to  tlio  court  or  jury,  and 
maybe  cross-examined  upon  such  statement.''  Compiled  Laws  (Mich. 
1871)  vol.  2,  pp.  1715--16.     The  decisions  of  the  Supreme  Court  of 
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that  State,  construing  this  statute,  are  in  full  accord  with  theabore 
yiews.     People  v.  Amoldy  40  Mich.  710;  People  t.  Jones,  24  id.  215; 
DeFoe  v.  People,  22  id.  224;  Durant  v.  People,  13  id.  351,  ntpra. 
We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 


Tbustebs  of  Howard  Gollbgb  v.  Tu&itsb 

ai  Ala.  tf9.) 

Ooniract — permarutU  tehtdarsMp  —  d&moffee, 

A  oeriiflcftte  of  permanent  scholarship  in  a  college  is  a  ralld  contract,  and  upon 
breach  thereof  bj  the  college  the  measure  of  damagee  is  the  Talue  of 
the  scholarship  with  interest,  and  where  no  marketable  Talae  is  shown,  the 
value  is  prima  fads  the  price  paid. 

ACTION  for  breach  of  contract     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

H  m.  if.  Brooke,  John  F.  Fary,  and  Waiie  dt  Sons,  for  appellant. 

Pettve  i&  Dawson,  contra. 

SoMEKViLLB,  J.  Thls  suit  is  ouc  for  damages,  based  upon  the 
alleged  breach  of  an  agreement  made  between  the  defendant  cor- 
poration, the  trustees  of  Howard  College,  and  the  appellee,  who 
was  plaintiff  in  the  lower  court.  The  instrument,  which  is  the 
basis  of  the  action,  is  sot  out  in  cxlefiso,  in  the  complaint  It  is 
entitled  a  ''Certificate  of  Pennanent  Scholarship,''  bearing  date 
January  the  23d,  1SG3,  and  pur^iorts  to  be  executed  by  corporate 
authority,  in  the  name  of  the  treasurer  of  the  institution,  who  is 
shown  to  have  possessed  authority  to  issue  such  certificates,  under 
the  by-laws  of  the  board  of  trustees  establishing  the  plan  of  endow- 
ment The  recital  of  the  instrument  is,  that  the  plaintiff,  Matthew 
Turner,  'Mn  consideration  of  five  hundred  dollars,  by  him  ])aid  to 
said  college,"  according  to  the  *'  terms  of  the  plan  of  endowment,  is 
entitled  to  a  ]iermancnt  scholarship,  as  therein,  in  such  cases,  pro- 
vided." This  plan,  as  embodied  in  the  certificate,  provides  that  anj 
person  '^  paying  five  hundred  dollars  into  the  treasury  of  Howard 
College  shall  be  entitled  to  a  permanent  scholarship  in  this  college. 
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that  18  to  the  tuition  of  one  pupil  inptrpatuoJ*  Such  certificate  is 
made  '' transferable,  as  other  property,  at  the  pleasure  of  the 
liolder."  It  is  shown  further  that  the  plaintiff  had  subscribed  to 
the  endowment  fund  of  the  college,  in  December,  1859,  executing 
his  five  promissory  notes,  each  ixiyable  to  the  trustees  of  Howard 
College,  in  the  sum  of  one  hundred  dollars. 

These  notes  were  taken  up  and  discharged,  three  of  the  five,  by 
the  ])ayment  of  the  full  amount  duo  on  them,  in  Confederate  money, 
upon  the  2dd  of  January,  1863,  when  the  certificate  of  scholarship 
was  dated  and  delivered. 

[Omitting  a  minor  consideration.] 

We  cannot  entertain  the  slightest  doubt  that  the  agreement  im- 
ported by  the  certificate  in  question  is  a  contract,  for  the  breach  of 
which  an  action  of  a8sum])sit  for  damages  will  lie.  A  contract  in 
legal  contemplation,  as  said  by  Mr.  Parsons,  is  ''an  agreement  be- 
tween two  or  more  parties,  for  the  doing  or  not  doing  of  some  par- 
ticular thing."  1  Pars.  Gont  (6th  ed.)  6.  Of  course  such  an 
agreement  must  be  based  on  sufficient  consideration  ;  and  this  is 
made  a  part  of  the  definition  by  many  elementary  writers.  2  BL 
Com.  446.  It  is  defined  by  Mr.  Wharton  to  be  ''  an  interchange 
by  agreement  of  legal  rights,  '*  involving  the  assent  of  two  or  more 
persons.  1  Whart.  Gont,  §  1.  Bvery  element  of  these,  and  similar 
definitions  enters  into  the  agreement  under  consideration  in  the 
present  case.  The  plaintiff  promised  to  pay  defendant  the  sum  of 
five  hundred  dollars,  as  the  consideration  which  was  to  move  from 
him  ;  and  this  obligation  he  has,  in  the  eye  of  the  law,  fully  dis- 
charged. The  promise  of  the  defendant,  though  implied,  rather 
than  express,  is  entirely  unambiguous.  The  plaintiff  is  declared  to 
be  ''  entitled  to  a  permanent  scholarship  in  the  college,"  which  is 
defined  to  be  ''  the  tuition  of  one  pupil  in  perpeiuo"  that  is,  the 
right  to  send  any  fit  person  within  his  option  to  the  college,  as  a 
pupil,  to  be  educated,  subject  to  the  usual  regulations  of  the  ibsti- 
tution,  free  of  tuition.  It  would  be  doing  violence  to  the  rules  of  both 
language  and  law  to  say  that  the  plaintiff  was  ''entitled  to"  this 
right  which  he  had  thus  purchased,  and  yet  that  the  defendant  was  at 
liberty  todeny  and  obstruct  itsexercise  to  utter  abrogation  without  le- 
gal liability.  The  plain  meaning  of  the  language  is,  that  the  de- 
fendant corporation,  in  consideration  of  the  five  hundred  dollars 
received,  promises  to  secure  to  the  plaintiff  the  benefit  and  enjoy- 
ment of  this  scholarship,  whether  he  might  transfer  it  for  profit,  or 


328  ALABAMA, 


Tnuttes  of  Homml  College  t.  Turner. 


might.churitably  elect  to  diapenae  it  m  a  benefaction.  It  ia  imma* 
terial  that  the  motive  of  the  plaintifF  in  making  his  aubacription 
may  have  been  to  advance  the  canae  of  edacation.  There  is  a  mani. 
feat  diatinction,  in  matten  of  contnct,  between  a  motiye  which  in- 
duced entering  into  it,  and  the  actual  oonaideration  of  the  contract. 
Philpoi  V.  Gruninger,  14  WalL  570.  One  subacriber  to  the  stock 
of  a  projected  railroad  may  be  actuated  aolely  by  a  aelfiah  deaire  to 
enhance  the  price  of  property  he  may  own  adjacent  to  the  line  of 
the  road.  Another  may  be  moved  only  by  a  laudable  deaire  to  pro- 
mote the  public  welfare.  The  motive  in  neither  caae  would  change 
the  legal  rights  or  obligations  of  the  aubecribera  aa  stockholders. 
The  oonaideration  proper  of  a  contract  ia  the  price  voluntarily  paid 
for  a  promiaor'a  undertaking. 

The  certificate  of  acholarahip  muat  be  conatrued,  according  to  every 
aound  and  juat  rule  of  legal  conatmction,  to  impoae  on  the  appellanta 
in  their  corporate  capacity  a  legal  duty,  the  breach  of  which  is  a 
ground  of  action.  It  may  be  regarded,  we  think,  as  an  incontrover- 
tible projMiaitiony  ereiywhere  recognized,  that  every  violation  of  a 
legal  right,  in  contemplation  of  law,  cauaea  a  legal  injury.  '^  If 
the  infraction  ia  eetabliahed,  the  conclusion  of  damage  inevitably 
follows.  This  deduction  ia  made,''  aa  obaerved  by  a  recent  author, 
''  though  it  actually  appeara,  and  is  recognized  in  the  caae,  that 
there  was  in  fact  no  injury,  and  even  a  benefit  conferred."  1 
Sutherland  Dam.  2.  ^  Wherever, "  saya  Mr.  Sedgwick  in  his  treatise 
on  Damages,  "  the  breach  of  an  agreement,  or  the  invasion  of  a 
right  is  established,  the  English  law  infers  some  damage  to  the 
plaintiff."  1  Sedgw,  Dam.  (7th  ed.)  71  [47].  "Every  injury," 
said  Lord  Holt,  in  Aakby  v.  WliUe,  1  Salk.  19,  "  imports  a  dun. 
age." 

The  only  point  of  difficulty  preaented  to  our  mind  in  the  case  is 
the  proper  meaauro  of  damages.  The  least  damages  that  can  be 
allowed  for  a  clear  breach  of  legal  duty  are  nominal  damages — a 
principle  too  well  settled  for  discussion.  Adams  v.  Robinsouy  65 
Ala.  586 ;  Sedgw.  Dam.  (7th  ed.)  71  [47].  The  rule  as  generally 
expressed  is  familiar,  that  the  damages  to  be  recovered  must  always 
be  the  natural  and  proximate  consequence  of  the  act  complained  of. 
2  OreenL  Ev.,  §  256.  This  excludes  the  idea  of  such  damagea 
aa  are  merely  conaequential,  remote  or  apeculative,  and  limita  the 
plaintifPa  recovery,  in  actiona  ex  coniraeiu,  to  a  juat  compensation 
for  the  actual  loaa  which  he  haa  anatained  by  the  defendant's  fail- 
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nie  to  comply  with  liis  obligation  or  promise.     Rosens  Et^t  v.  Boz»^ 
man,  41  Ala.  678. 

The  qnestion  recurs,  what  actual  damages  has  the  plaintiff  suf- 
fered in  legal  contemplation?  The  breach  complained  of  is,  that 
the  defendant  refused  to  permit  the  plaintiff  to  enjoy  the  benefit  of 
the  permanent  scholarship  which  he  had  purchased,  by  denying  to 
him  the  right  to  appoint  a  pupil  to  attend  the  institution,  free  of 
tuition,  inperpeiuo.  The  grayamen  of  the  averment  is  the  refusal 
of  the  defendant  to  recognize  the  binding  obligation  of  the  conti'act 
for  the  sale  of  the  ''scholarship."  This  refusal  the  plaintiff  waa 
authorized  to  treat  as  a  total  breach,  for  which  full  and  final  dam- 
ages could  be  recoyered.  A  just  analogy  in  principle  is  found  in 
that  class  of  contracts  in  which  an  obligor  agrees  to  provide  for  and 
support  an  obligee  during  the  latter^s  natural  life.  A  refusal  to 
comply,  at  any  given  time,  has  been  uniformly  construed  into  an 
attempt  on  defendant's  part  to  abrogate  the  whole  agreement^ 
which  is  a  total  breach.  JSchell  v.  Plumb,  55  K  Y.  592  ;  Paha  v» 
Hmnenway,  64  Me.  373  ;  1  Sedg.  Dam.  (7th  ed.)  480  [226J;  Colvin 
V.  Oorwin,  lb  Wend.  557. 

It  is  no  objection  that  in  cases  of  this  nature  the  plaintiff  could 
not  in  person  have  reaped  the  benefit  of  the  purchased  privilege 
either  himself  or  for  the  enjoyment  of  his  immediate  family.     Con* 
tracts  in  the  interest  of  education  and  of  charity,  being  highly 
beneficial  to  the  State,  should  be  greatly  favored  by  the  law.     The 
power  to  appoint  a  benefit  to  another  is  a  valuable  right,  the  legal 
value  of  which  cannot  be  different  from  the  power  to  designate 
one's  self  as  the  beneficiary  of  the  right.     If  one,  for  example,  de* 
posit  a  sum  of  money  with  a  banking  institution,  under  the  agree- 
ment that  the  interest  shall  be  paid  to  such  charitable  uses  as  the 
depositor  or  his  executors  shall  designate,  the  right,  we  apprehend* 
would  be  none  the  less  valuable,  because  others  and  not  the  owner  of 
the  fund  were  to  be  the  beneficiaries  of  his  bounty.  The  same  would 
be  true  if  one  should  pay  an  agreed  sum  to  the  trustees  of  a  hospital 
for  lunatics,  for  the  privilege  of  designating  a  pauper  insane  person, 
as  a  patient  to  be  boarded  and  cared  for  by  the  manager  of  such 
institution  from  time  to  time.     A  refusal  of  the  obligors  in  these 
cases  to  comply  with  their  agreement  would  clearly  be  a  breach  of 
duty  toward  the  obligees,  from  whom  the  consideration  moved,  and 
not  toward  the  object  of  the  charity.    The  fact  that  these  cases 
constitute  trusts,  for  the  enforcement  of  which  a  court  of  equity 
Vol.  XLVI  —42 
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willy  in  certain  oontingencieSy  take  cognizance,  does  not  prohibit 
the  trustees  from  being  sued  at  law  for  damages,  for  the  non-per- 
formance of  engagements  which  they  have  expressly  assumed.  2 
Perry  Trusts,  §  842. 

The  measure  of  damages  suffered  by  the  2)laintiff  in  the  present 
case  is,  in  our  judgment,  the  yalue  of  the  scholarship,  with  lawful 
interest,  of  the  enjoyment  of  which  he  lias  been  deprived  by  the 
wrongful  act  of  the  defendant.  We  admit  tlie  inherent  difficulty 
of  arriving  at  this  valuation,  but  this  is  no  proi)er  objection,  if  we 
can  find  a  safe  rule  of  estimate,  based  upon  the  just  analogies  of  the 
law.  Where  a  purchaser  of  jiersonal  proi)erty,  who  has  paid  the 
price  in  advance,  brings  an  action  for  the  breach  of  a  sj)ecial  con- 
tract to  deliver,  the  measure  of  damages  is  the  value  of  the  prop- 
erty or  article  at  the  time  and  place  of  delivery.  Bostfs  B^r  v. 
Bozmnan,  41  Ala.  678;  McOeJhee  v.  Posey,  42  id.  330;  Sedgw.  Dam. 
(?th  ed.),  580--8I  [274-5].  In  actions  of  covenant  for  breach  of 
warranty  in  the  sale  of  lands,  the  j^revailing  rule  for  the  measure  of 
damages  is  the  consideration-money  and  interest.  2  GreenL  Ev.» 
§  264,  note  (a).  In  the  case  of  stocks,  and  perhaps  other  like  prop- 
erty of  fluctuating  value,  which  have  been  puix^hased  and  paid  for, 
there  is  a  growing  tendency  to  allow  the  highest  value  up  to  the 
time  of  trial,  on  failure  to  deliver.  Field  Dam.,  §§  256-7.  It 
is  not  shown  that  the  scholarship  in  question  had  any  marketable 
value.  The  right  to  appoint  under  it  may  never  have  been  exer- 
cised. In  one  sense  it  may  have  been  worth  more  to  one  person 
than  to  another.  One  owner  may  have  used  it  every  year,  and 
another  may  never  have  used  it  at  all.  In  view  of  these  intrinsic 
difficulties,  we  are  rather  inclined  to  adopt  the  view  that  presump- 
tively its  true  ralue  is  the  contract  price,  which  the  ^mrties  them- 
selves had  placed  upon  it  in  the  contract  of  sale  and  purchase. 
Houston,  etc.,  R.  Co.  v.  Burke,  55  Tex.  323;  s.  c,  40  Am.  Rep.  808. 
This  price  was  %bOO  in  lawful  money — a  sum  for  which  the  defend* 
ant  was  accustomed  to  sell  permanent  scholarships,  and  which  pur- 
chasers commonly  agreed  to  give.  It  is  safe  to  say  that  prima 
fade,  at  least,  the  value  of  the  right  was  the  price  agreed  to  be  paid 
for  it,  in  the  absence  of  evidence  showing  the  contrary.  There  is 
no  evidence  in  the  record  tending  to  show  the  right  to  have  been 
of  less  yalue  at  the  time  of  suit  brought  than  at  the  date  of  pur- 
chase. The  college  is  shown  to  be  still  in  successful  operation, 
open  for  the  care  and  education  of  all  applicants. 
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It  would  perhaps  better  comport  with  the  ends  of  justice  if  we 
conld  arriye  at  tlio  conclusion  that  the  amount  of  damages  could 
be  gauged,  to  some  extent,  by  the  value  of  the  consideration  actu- 
ally paid,  the  greater  [K>rtion  of  which  was,  as  above  stated.  Con- 
federate money  or  treasury  notes.  But  we  know  of  no  sound 
principle  on  which  this  can  be  done.  The  contract  of  the  parties, 
having  been  made  in  the  year  1859,  had  in  view  lawful  money  of 
the  United  States.  Tlie  contitict  price  then,  which  was  in  the 
mind  of  the  contracting  parties,  was  the  lawful  currency  of  the 
country.  The  measure  of  damages  is  not  the  consideration  which 
is  paid  by  way  of  compromise  or  concession,  but  the  value  of  the 
property  to  be  delivered,  or  right  to  be  enjoyed,  because  '^  this  is 
the  remuneration  fixed  by  agreement.''  1  Sedgw.  Dam.  203.  Mere 
inadequacy  of  consideration  is  no  objection  to  a  plaintiff's  right  of 
recovery  upon  a  contract.  The  valuation  placed  by  the  parties  upon 
the  scholarship  was  evidently  in  good  money,  the  right  to  the  pay- 
ment of  which  was  waived  and  lost  by  the  defendant's  voluntary 
acceptance  of  a  depreciated  currency. 

There  are  some  analogies  strongly  favoring  the  measure  of  dama- 
ges adopted  by  the  Ciix^uit  Court,  which  seems  to  liave  been  the 
annual  value  of  tuition  from  the  date  of  the  breach  to  the  day  of 
the  triaL  The  objections  to  it  however  are  its  fluctuating  uncer- 
tainty, increasing  in  amount  with  the  protraction  of  the  litigation, 
and  its  speculative  nature  in  assuming  that  the  plaintiff  would 
always  be  punctually  ready  to  claim  the  benefit  of  his  scholarship, 
with  every  and  each  succeeding  year.  The  charge  of  the  court  in 
this  particular  was  more  favorable  to  the  appellant  than  the  law,  in 
our  view,  authorized. 

We  discover  no  error  in  the  rulings  of  the  court  which  could 
have  been  prejudicial  to  appellant,  and  the  judgment  must  be 

aflSrmed. 

Jtidgment  affirmed. 


ALABAMA, 


Sapreme  Commanderf  Kniglits  Golden  Rule  v.  Ainaworth. 

SUPBSXE   GOKMAITDBRY  KlflOUTS  OOLDBK  BULB  Y.    AlKBWOBTH. 

m  Ala.  431) 

/juurafiM — tuidds  —  *'  tone  or  imane. " 

Under  a  contract  of  life  inaurance  iasaed  by  a  mutual  companj,  conditioned 
to  be  subject  to  an/  by-laws  tbereafter  to  be  enacted,  the  insured  is  bound 
hj  a  subsequent  by-law  forfeiting  such  policies  when  the  insured  should  die 
by  his  own  hand,  sane  or  insane. 

ACTION  on  a  life  insurance  contract     The  opinion  states  tbe 
case.    The  plaintiff  had  judgment  below. 

0,  G.  Chandler  and  K  Mayes  for  appellant. 

McOleUan  A  McGlettan,  J.  J.  TufTepitine  and  Watis  £  Sons, 
contra. 

BRICKELL9  0.  J.  A  contract  of  insurance  is  defiiied  as  ^^an 
agreement  by  which  one  party,  for  a  consideration  (which  is  usually 
paid  in  money,  either  in  one  sum,  or  at  different  times  during  the 
continuance  of  the  risk),  promises  to  make  a  certain  payment  of 
money,  upon  the  destiTiction  or  injiuy  of  something  in  which  the 
other  party  has  an  interest.  In  fire  insurance  and  marine  insur- 
ance, the  thing  insured  is  property ;  in  life  or  accident  insurance 
it  is  the  life  or  health  of  a  person."  OotnnionweaUh  v.  WetherbeSy 
105  Mass.  149.  The  insti-ument  in  writing  upon  which  this  suit  is 
founded,  and  which  is  set  out  in  full  in  the  complaint,  entitled  a 
*'  Knight's  Benefit  Certificate,"  has  the  elements  and  characteris- 
tics of  a  contract  of  life  insurance.  It  purports  to  have  been  issued 
by  the  '^Supreme  Commandery  of  the  Knights  of  the  (Golden 
Bule,"  which  is  averi*ed  to  be  a  corporation,  ci'eated  and  organized 
under  a  law  of  the  State  of  Kentucky.  The  commandery  thereby 
promises,  on  the  death  of  the  husband  of  the  appellee,  to  pay  her 
two  thousand  dollara  in  consideration  of  the  husband  having  be^ 
come  a  member  of  the  order,  and  having  paid  the  fee  for  admission 
to  membership,  and  of  his  payment  in  the  future  of  all  assessments 
levied  and  required  by  the  supreme  commandery,  upon  the  con- 
dition that  he  I'emaiued  a  member  of  the  order,  in  good  standing, 
and  complied  with  all  the  laws  then  of  force  or  subsequently  en- 


DEGEMBEB  TEBM,  1882.  333 

Sopmne  Commaodery  Kniglits  Golden  Rule  v.  Ainswoith. 

acted.  These  are  the  essential  elements  of  a  contract  of  life  insur- 
ance,  made  by  a  mutual  insurance  company  with  one  of  its 
members.  Life  is  the  risk,  and  death  is  the  event  upon  which  the 
insurance  money  is  i>ayable.  There  is  not,  as  in  ordinary  contracts 
or  policies,  a  stipulation  for  the  payment  of  premiums  fixed  and 
certain  in  amount,  at  the  inception  of  the  risk,  and  at  periods 
definitely  appointed  during  its  continuance.  The  j^ayment  of  the 
fee  for  admission  to  membership  and  of  the  assessments  levied  and 
required  by  the  commandery  are  the  equivalent  of  premiums,  and 
form  the  pecuniary  consideration  of  the  contract.  The  condition 
expressed,  that  the  assured  shall  remain  a  member  of  the  order  in 
good  standing,  observing  its  laws,  is  the  expression  of  that  which  is 
implied  in  all  insurance  of  members  by  mutual  companies.  The 
members  of  such  companies  are  presumed  to  know  the  charter  and 
by-laws,  and  to  contract  in  reference  to  them,  though  they  may 
not  be  recited  or  referred  to  in  the  contract.  Bliss  on  Life  Insur- 
ance, §  463  et  8eq.;  May  on  Insurance,  §  552.  Nor  is  the  character 
or  legal  effect  of  the  contract  varied,  because  the  objects  and  pur- 
l)oses  of  the  association  are  benevolent  and  cliaritable  rather  than 
8X)eculative,  or  the  derivation  of  profits  from  the  transaction  of 
business.  There  are  many  such  associations  having  various  names 
and  similar  objects  and  purposes,  which  are,  in  contemplation  of 
law,  mutual  life  insurance  companies,  and  as  such  their  contracts 
are  construed  and  enforced  by  the  courts.  Policies  or  certificates 
issued  by  them  have  the  essentials  and  characteristics  of  such  con- 
tracts ;  the  payment  by  the  one  party  in  some  form,  and  under 
some  designation,  of  a  pecuniary  consideration,  and  the  observance 
of  prescribed  duties  during  the  continuance  of  tlie  risk ;  and  the 
promise  and  obligation  of  the  other  party,  when  death  happens,  to 
pay  the  sum  assured.  Uomnumwealth  v.  Wstherbee,  supra  ;  Bolton  v. 
BoUon,  73  Me.  299. 

The  plea  interposed  does  not  deny  the  death  of  the  assured,  or 
that  while  living  he  paid  the  assessments  levied  and  required  by  the 
supreme  commandery ;  or  that,  at  the  time  of  his  death  he  was  a 
member  of  the  order  in  good  standing.  The  averments  are,  that 
he  came  to  his  death  by  taking  his  own  life,  and  that  at  the  time 
of  the  issue  of  the  certificate  there  was  a  general  law  of  the 
association  rendering  it  a  condition  upon  which  a  certificate  could 
issue,  and  upon  which  its  benefits  could  be  realized,  that  the  mem- 
ber to  whom,  or  upon  whose  life  it  was  issued,  should  comply  with 


334  ALABAMA, 


Bapreme  ComniMidery  Knights  Oold«n  Ral*  y.  Ainsworth. 

the  **  gencinil  laws  of  the  order  then  in  existence  or  which  might 
thereafter  be  enacted  ; "  that  the  present  certificate  was  issued  and 
was  by  tlie  assureil  accepted  in  writing,  '^  subject  to  the  laws  of  the 
order  now  in  force,  or  which  may  hereafter  be  enacted  by  the  su- 
preme commandery."  On  its  face  the  certificate  recited,  among 
other  things  that  any  violation  of  ^*  the  requirements  of  the  laws 
now  in  force  or  hereafter  enacted,  governing  the  order  or  this 
class,  shall  render  this  certificate  null  and  void.''  And  in  another 
place  it  is  recited  as  a  condition  upon  which  the  obligation  of  the 
certi6cate  depends  :  '^The  full  compliance  with  all  the  laws  of  the 
order  now  in  force,  or  that  may  hereafter  be  enacted/'  The  pleji 
further  avei*s  the  enactment  or  adoption  of  a  law,  by  the  terms  of 
which  a  certificate  of  this  class  was  forfeited,  if  the  member, 
whether  sane  or  insane,  should  take  his  own  life ;  the  enactment 
of  which  was  subsequent  to  the  issue  of  the  certificate.  The  point 
of  controversy  is,  whether  this  law,  by  force  of  the  recitals  and 
stipulations  to  which  we  have  referred,  enters  into  and  forms  a  part 
of  an  antecedent  certificate,  avoiding  it  in  the  event  a  member, 
whether  sane  or  insaney  should  take  his  own  life. 

The  power  to  make  by-laws  for  the  government  of  the  corporate 
body,  fixing  and  regulating  its  own  duties  and  that  of  its  members, 
not  inconsistent  with  its  charter,  or  the  purposes  and  objects  of  its 
creation,  not  repugnant  to  the  common  law,  or  to  the  laws  of  the 
State,  constitutional  and  statutory,  is  an  attribute  of  every  corpora- 
tion. The  power  is  regarded  as  of  so  much  importance  that  it  is 
seldom  left  to  implication,  but  is  in  express  terms  conferred  by  the 
law  from  which  corporate  existence  is  derived.  2  Kent  Com.  296 ; 
Ang.  &  Ames  Corp.,  §  110  ;  2  Wait  Act.  &  Def.  366.  When  duly 
enacted  by  the  body  to  whom  the  corporate  legislative  power  is 
delegated,  by-laws  are  binding  upon  all  the  members  of  the  corpora- 
tion, who  are  presumed  to  know  them,  and  to  contract  in  reference  to 
them.  Ang.  &  Ames  Corp.,  §  325 ;  Bliss  Life  Ins.,  §  463.  It  is 
the  existing  by-laws  which  are  presumed  to  be  known,  and  in  refer- 
ence to  which  it  is  pi*esumed  corporate  contracts  are  made  ;  as  it  is 
the  existing  municipal  law  of  the  place  in  which  a  contract  is  made, 
or  is  to  be  performed,  that  parties  are  presumed  to  be  conversant 
with,  and  which  incorporates  itself  into  the  contract,  measuring 
their  rights  and  duties.  A  corporation  has  not  capacity,  as  the 
legislative  power  from  which  it  derives  existence  has  not  competency, 
by  laws  of  its  own  enactment,  to  disturb  or  divest  rights  which  it 
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had  created,  or  to  impair  the  obligation  of  its  contracts,  or  to  change 
its  responsibilities  to  its  members,  or  to  draw  them  into  new  and 
distinct  relations.  Ang.  &  Ames  Corp.,  §  399 ;  Bliss  Life  Ins.,  §  463 ; 
Becker  y.  Farm.  MuU  Ins.  Co.,  48  Mich.  610 ;  Hamilton  MuU  Ine, 
Co.  V.  ffobari,  2  Gray,  543 ;  Great  Falls  Hut  Ins.  Co.  v.  Harvey y 
45  N.  H.  292. 

The  certificate  is  silent  as  to  the  consequence  if  the  member 
whose  life  was  assured  should  die  by  his  own  hands  ;  and  the  by- 
laws of  the  association,  or  order,  when  the  certificate  was  issued, 
contained  no  provision  declaring  in  that  eyent  an  aToidance  or  for- 
feiture of  the  certificate.  We  are  not  aware  that  it  has  anywhere 
been  expressly  decided,  that  voluntary  self-destruction  by  one  whose 
life  was  insured,  and  of  whose  sanity  there  was  no  question,  would 
avoid  the  contract  of  insurance ;  or  rather,  would  not  fall  within 
its  risk,  though  in  that  event  there  was  not  expressed  an  exception 
to  the  liability  of  the  insurer.  The  authorities  generally  seem  to 
proceed  upon  the  tacit  or  expi'essed  concession  or  admission,  that 
such  is  the  law.  In  Moore  v.  Woolsey,  4  Ell.  &  Black.  243,  Lord 
Campbell  said  :  ^'  If  a  man  insures  his  life  for  a  year,  and  com- 
mits suicide  within  the  year,  his  executors  cannot  recover  upon 
the  policy ;  as  the  owner  of  a  ship  who  insures  her  for  a  year,  can- 
not recover  upon  the  policy,  if  within  the  year  he  caused  her  to  be 
sunk ;  a  stipulation  that  in  either  case,  upon  such  an  event,  the 
policy  should  give  a  right  of  action,  would  bo  void."  In  Amicable 
Insurance  Society  v.  Bolland^  2  Dow.  &  Clark,  1  (known  as  Faunt- 
leroy^s  case),  it  was  held  by  the  House  of  Lords,  that  though  there 
was  not  in  the  policy  an  exception  of  the  liability  of  the  insurer,  in 
the  event  the  assured  came  to  his  death  by  the  hands  of  public 
justice,  the  exception  would  be  implied  for  the  reason,  that  an 
express  contract  for  liability  in  that  event  would  contravene  good 
morals  and  sound  policy.  The  inference  or  implication  of  the  law 
was  therefore  that  the  execution  of  the  assured  by  the  hands  of 
public  justice,  for  the  commission  of  crime,  is  not  within  the  risk 
of  the  policy.  A  construction,  or  an  implication,  which  will  preserve 
the  legality  of  a  contract,  is  preferred  to  one  which  will  have  the 
opposite  effect.  Beferringto  Fauntleroy^s  case,  it  was  said  by  Wood, 
V.  C,  in  Horn  v.  AngUhAustralian  and  Universal  Fam.  Life  Ins. 
Co,,  7  Jur.  (N.  8.)  673  :  *'  The  argument  might  be  pressed,  although 
I  do  not  know  that  any  case  has  so  decided,  to  the  same  extent  in 
the  case  of  a  person  committing  suicide  while  in  a  sane  state  of 
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mind,  thus  committing  a  felony,  and  losing  his  life  thereby."    In 
Hartman  y.  Keystone  Ins.  Co.,  21  Penn.  St.  466,  Black,  C.  J.,  said, 
that  though  the  policy  was  silent  in  reference  to  self-destraction, 
if  the  accused  committed  suicide,  he  was  ^*  guilty  of  such  a  fraud 
upon  the  insurer  of  his  life,  that  his  representatives  cannot  recoyer 
for  this  reason  alone."  Hunt,  J.,  however  said  of  this  case,  in  Mui» 
Life  Ins,  Co.  v.  Terry ^  15  Wall.  586,  that  it  was  in  this  respect ''  con- 
fessedly unsound."    The  case,  in  its  entirety,  is  not  supported  by 
the  current  of  authority.     It  rules  that  an  exception  in  the  policy, 
expressed  in  the  words,  ^^  should  die  by  his  own  hands,"  must  be 
severed  and  dissociated  from  other  exceptions  expressed  in  worda 
involving  the  self-criminality  of  the  assured ;  were  to  be  construed 
by  themselves,  and  imported  '^any  sort  of  suicide,"  leaving  it  in 
doubt  whether  "  suicide "  expressed  intentional,  voluntary,  or  in- 
voluntary, accidental  self-destruction. 

A  contract  of  life  insurance  is  simpler  in  form,  in  the  relative 
rights  and  duties  of  the  insurer  and  the  assured,  and  differs  in  many 
respects  from  marine,  or  from  fire  insurance ;  yet  the  general 
principles  applicable  to  marine,  or  fire  insurance,  are  applied,  so  far 
as  consistent  with  the  nature  and  obligations  of  the  contract,  to  the 
conti-act  of  life  insurance.  In  all  contracts  of  insurance,  there  is 
an  implied  understanding  or  agreement  that  the  risks  insured  against 
are  such  as  the  thing  insured,  whether  it  is  property,  or  health,  or 
life,  is  usually  subject  to,  and  the  assured  cannot  voluntarily  and  in- 
tentionally vary  them.  Upon  principles  of  public  policy  and  morala, 
the  f  mud,  or  the  criminal  misconduct  of  the  assured  is,  in  contracts  of 
marine,  or  of  fire  insurance,  an  implied  exception  to  the  liability  of 
the  insurer.  Walers  v.  Merchants*  Louisville  Ins.  Co.,  11  Pet.  213  > 
Citizen^  Ins.  Co.  v.  Marsh,  41  Penn.  St.  386  ;  Chandler  v.  Worce^- 
ter  Mui.  Fire  Ins.  Co.,  3  Gush.  328.  Death,  the  risk  of  life  in- 
surance, the  event  upon  which  the  insurance  money  is  payable,  is 
certain  of  occurrence ;  the  uncertainty  of  the  time  of  its  occur- 
rence is  the  material  element  and  consideration  of  the  contract. 
It  cannot  be  in  the  contemplation  of  the  parties,  that  the  assured^ 
by  his  own  criminal  act,  shall  deprive  the  contract  of  its  material 
element ;  shall  vary  and  cnlai-gc  the  risk,  and  hasten  the  day  of 
payment  of  the  insurance  money. 

The  doctrine  asserted  in  Faunilerotfs  case,  that  death  by  the 
hands  of  public  justice,  the  punishment  for  the  commission  of 
crime,  avoids  a  contract  of  life  insurance,  though  it  is  not  so  ex- 
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pressed  in  the  contract,  has  not,  bo  far  as  we  have  examined,  been 
questioned,  though  the  case  itself  may  have  led  to  the  Tery  general 
introduction  of  the  exception  into  policies.  The  same  considera- 
tions and  reasoning  which  support  the  doctrine  seem  to  lead,  of 
necessity,  to  the  conclusion,  that  voluntary,  criminal  self-destruc- 
tion, suicide,  as  defined  at  common  law,  should  be  implied  as  an 
«  exception  to  the  liability  of  the  insurer,  or  rather  as  not  within 
the  risks  contemplated  by  the  parties,  reluctant  as  the  courts  may 
be  to  introduce  by  construction  or  implication  exceptions  into  such 
contracts,  w1)ich  usually  contain  special  exceptions.  An  express 
contmct  to  pay  the  insurance  money  to  the  assured,  in  the  event 
he  committed  suicide,  an  increased  premium  being  paid  because  of 
the  risk,  there  could  be  but  little,  if  any  hesitancy,  in  repudiating  as 
offensive  to  law  and  good  morals.  Tlie  fair  and  just  interpretation 
of  u  contract  of  life  insumnce,  made  with  the  assured,  is,  that  the 
risk  is  of  death  proceeding  from  other  causes  than  the  voluntary  act 
of  the  assured,  producing,  or  intended  to  produce  it ;  and  especi- 
ally of  a  contract  made  by  an  association  or  organization,  with  one 
of  its  members,  the  objects  and  purposes  of  which  is,  that  the 
members  will  contribute  to,  and  bear  each  other's  losses,  or  the 
losses  of  those  dependent  upon  them.  The  extinction  of  life  by 
disease^  or  by  accident,  not  suicide,  voluntary  and  intentional  by 
the  assured,  while  in  his  senses,  is  the  risk  intended  ;  and  it  is  not 
intended,  that  without  the  hazard  of  loss,  the  assured  may  safely 
commit  crime.     Bliss  Life  Ins.,  §§  24^-3. 

The  by-laws,  or  general  law  adopted  by  the  commandery,  subse- 
quent to  the  issue  of  the  certificate,  so  far  as  it  declares  a  forfeiture 
or  avoidance  of  the  certificate,  in  the  event  a  member,  who  is  sane, 
takes  his  life,  is  not  objectionable  upon  the  ground  that  it  varies  or 
impairs  existing  contracts.  It  adds  no  new  term  or  condition  to 
the  contract ;  it  relieves  the  association  from  no  responsibility ;  it 
imix>8e8  no  new  or  additional  duty  upon  the  member,  and  works  no 
change  in  his  relations.  It  is  the  mere  declaration  or  expression  of 
the  implication  of  the  law  ;  and  ''the  expression  of  those  things 
which  the  law  implies  works  nothing.'^  2  Pars.  Gont.  515.  The 
law  employs  the  phraseology  (and  the  plea  pursues  it),  not  now  of 
infrequent  use  in  contracts  or  policies  of  life  insurance,  '^  take  his  own 
lite."  These  words,  when  used  in  a  policy  of  life  insurance,  have 
a  known  and  definite  legal  signification,  importing  suicide;  that 
the  member  must  not  become  a  fdo  de  se;  must  not  ''  deliberately 
V0L.XLVI  — 43 
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put  an  end  to  hia  own  existence,  or  commit  any  unlawfnl,  ma- 
licioug  act»  the  consequence  of  which  is  his  own  death ; "  and  {his 
implies  that  he  must  be  '*  of  years  of  discretion,  and  in  his  senses." 
4  Bl.  Com.  189.    Contracts  of  insurance,  like  other  contracts,  are 
interpreted  so  as  to  meet  and  satisfy  the  intention  of  the  parties. 
Whatever  may  be  the  phrase  employed,  expressive  of  self-destruc- 
tion, which  is  to  o])erate  a  forfcitui*c,  if  not  otherwise  qualified  or 
limited ;  whether  it  be  ^'commit  suicide,''  or  *Meath  by  suicide, 
or  *'  death  by  his  own  act,"  or  *'  take  his  own  life,''  or  other  equiva- 
lent expression,  it  would  be  most  unreasonable  to  interpret  it  as  in- 
cluding death  by  accident,  or  by  mistake,  though  the  direct  im- 
mediate act  of  the  assured  may  have  contributed  to  it.    The  firing 
of  a  weapon  not  supposed  to  be  loaded,  or  its  discharge  not  directed 
against,  or  intended  to  reach  the  person,  may  cause  death.    Poison 
may  be  taken  instead  of  a  curative  medicine  by  accident  or  by  mis- 
take, and  the  accidents  or  mistakes  from  which  death  may  result 
are  innumerable.    An  extinction  of  life,  unintentional,  involuntaiji 
will  not  fall  within  such  expressions,  intended  to  guard  the  insuier 
against  the  positive,  intentional  acts  of  the  assured.     2  Pars.  Coni 
475  ;  Bliss  Life  Ins.,  §  225 ;  Life  Lis.  Co.  v.  Terry  15  Wall.  580; 
Phadenhatier  v.   Oemiania  Life  Ifis.  Co,,  7  Heisk.  567;  8.  c,  19 
Am.  Rep.  623. 

The  plea  consequently  attaching  to  its  words  their  known  legal 
signification,  when  used  in  or  applied  to  contracts  of  life  insurance, 
imports  voluntary,  intentional  deprivation  of  self-existence  by  the 
assured  while  in  his  senses.  The  omission  of  the  word  willful,  as 
descriptive  of  the  self-destruction,  did  not  render  the  plea  demur- 
rable. If  that  word  had  been  added,  or  anj  similar  word,  evidence 
of  an  intentional,  not  of  an  accidental  self-destruction,  would  have 
met  the  averment.  Evidence  of  no  other  than  an  intentional  act 
will  satisfy  the  present  averment.  Such  an  act  being  shown,  if  it 
is  intended  to  excuse  it,  because  of  the  mental  unsoundness  of  the 
assured  at  the  time  of  its  commission,  the  fact,  the  matter  of  ex- 
cuse,ought  to  have  been  replied  by  the  plaintiff.  The  presumption 
of  law  is  in  favor  of  sanity,  and  the  burden  of  proving  insanity  rests 
upon  the  party  alleging  it.  Bliss  Life  Ins.,  §  878;  Terry  v.  Life 
Lis.  Co.,  1  Dill.  403 ;  Phadenhauer  v.  Oermania  Life  Ins.  Ch-, 
supra. 

Policies  of  life  insurance  usually  contain  an  exception  of  the  lia- 
bility of  the  insurer,  in  the  event  of  the  self-destruction  of  the  as- 
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snred.  There  is  a  contrariety  of  decision  as  to  the  efEect  of  the 
exception^  whether  it  embraces  any  and  every  act  of  intentional 
self-destruction^  or  only  suicide,  criminal  self-destruction.  The 
preix>nderance  of  authority  points  to  the  conclusion  that  it  refers 
solely  to  suicide.  Life  Ins.  Co.  v.  Terry ^  supra;  Phadenhauer  v. 
Oermania  Life  Ins.  Co.,  supra;  DeOogorza  v.  Knickerbocker  Life 
Lis.  Co.y  65  N.  Y.  232;  Bliss  Life  Ins.,  §§  226-238. 

With  a  Tiew  of  excepting  from  the  operation  of  the  policy  any 
intended  self-destruction,  whether  the  assured  is  sane  or  insane  at 
the  time  of  its  commission,  insurance  companies  arc  in  the  habit  of 
inserting  in  policies  a  proyision,  the  equivalent  of  that  expressed  in 
the  law  of  the  association  now  under  consideration.  The  exception 
as  to  the  insane  has  been  supported,  and  it  is  said  to  be  as  much 
the  riglit  of  the  insurer  to  stipulate  for  exemption  from  liability  in 
the  event  of  intentional  self-destruction  by  the  insane,  as  to  stipu- 
hite  for  an  exemption  from  liability  because  the  hazard  of  loss  is 
increased  from  the  fact  of  the  assured  engaging  in  occupations 
perilous  to  life,  or  taking  up  residence  in  an  unhealthy  climate. 
Bigelota  v.  Berkshire  Life  Ins.  Co.,  93  U.  S.  284.  In  this  respect 
the  law  adds  a  new  term  to  the  contract,  relieves  the  association 
from  an  existing  liability,  and  lessens  the  value  and  security  of  the 
certificate  to  the  assured . 

It  is  not  claimed  that  there  is  an  inherent  power  in  the  associa- 
tion, by  the  adoption  of  a  by-law,  to  work  sucli  indical  changes  in 
its  existing  contracts.  The  power  is  derived  from  and  depends  upon 
the  stipulations  of  the  contract  at  the  time  it  was  made.  The  stipu- 
lations are  expressed  in  varying  terms,  and  several  of  them  import 
no  moi«  than  would  be  implied — the  observance  by  the  assured  of 
the  requirements  of  the  association,  such  requirements  as  were 
reasonable,  and  intended  to  promote  the  harmony  of  the  associa- 
tion, and  the  purposes  and  objects  for  wliich  it  was  formed.  They 
import  also  obedience  to  the  by-laws,  so  far  as  reasonable,  consistent 
with  the  charter  and  law  of  the  land.  We  do  not  construe  them 
as  reserving,  or  as  intended  to  reserve,  to  the  association  the  power 
to  change  or  avoid  its  contracts,  to  lessen  its  responsibilities,  or  to 
divest  ittf  members  of  rights.  This  is  not  the  proper  office  of  a  by- 
law ;  and  from  the  general  expressions  to  which  we  are  referring, 
in  cannot  be  fairly  presumed  or  intended  that  it  was  contemplated 
to  affect  the  members  by  other  than  such  by-laws  as  it  was  within 
the  com|)etency  of  the  association  to  enact.     But  in  addition  to 
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these  the  averment  of  the  plea  is  that  the  certificate  was  accepted 
by  die  aisaredy  '^  subject  to  the  laws  of  the  order  now  in  force,  or 
which  may  be  hereafter  enacted  by  the  supreme  commacideij." 
These  are  words  of  large  signification^  and  clearly  express  that  the 
assured  oonaented  that  the  contract  should  be  subject  to  future  as 
well  as  to  existing  by-laws.  Parties  may  contract  in  reference  to 
laws  of  future  enactment — ^may  agree  to  be  bound  and  affected  by 
them  as  they  would  be  bound  and  affected  if  such  laws  were  exist- 
ing. They  may  consent  that  such  laws  may  enter  into  and  form 
parts  of  their  contracts^  modifying  or  varying  them.  It  is  their 
Toluntaiy  agreement  which  relieves  the  application  of  such  laws  to 
their  contracts  and  transactions  from  all  imputation  of  injustice. 
An  engagement  of  suretyship  relating  to  a  particular  office,  with 
prescribed  duties,  by  the  common  law,  extends  only  to  such  duties 
as  are  prescribed  when  the  engagement  is  entered  into,  and  not  to 
such  as,  while  the  suretyship  is  continuing,  may  be  attached  to  the 
office.  1  Chitty  Cont  (11th  Am.  ed.)  765, 110/0.  The  statute  pre- 
scribing the  condition  of  official  bonds,  and  of  the  bonds  of  execu- 
tors, administrators  and  guardians,  extends  the  liability  of  the 
surety  to  the  performance  by  the  principal  of  such  duties  as  are  re- 
quired of  him  by  existing  laws,  or  by  any  law  passed  subsequent  to 
the  execution  of  the  bond.  Morrow  v.  Wood,  56  Ala.  1.  There  is 
no  injustice  in  the  statute — ^nothing  retrospective  in  its  operation. 
The  surety  enters  into  the  bond  with  knowledge  of  the  condition, 
assenting  that  his  liability  may  be  enlarged  if  public  interest  and 
convenience  require  that  the  official  duties  of  the  principal  should 
be  enlarged. 

In  consequence  of  the  settled  doctrine,  that  the  charter  of  a 
corporation,  whether  private  or  eleemosynary,  not  instituted  as  part 
of  the  machinery  of  government,  but  for  the  private  benefit  or  pai^ 
poses  of  the  corporation,  is  a  contract  between  the  State  and  the 
corporators,  protected  by  the  Constitution  of  the  United  States 
from  repeal,  or  alteration,  or  impairment  by  subsequent  legislation, 
it  has  become  usual,  either  by  Constitutional  provision  or  by  a 
general  law,  or  by  reservation  in  the  charter,  to  clothe  the  legisk- 
tive  power  of  the  State  with  full  capacity  at  pleasure  to  alter, 
modify  or  repeal  the  charter.  The  power  being  reserved,  its  exer- 
cise cannot  of  course  be  said  to  impair  the  obligation  of  the  grant 
Ang.  &  Ames  Corp.,  §  767;  Oooley  Const  Lim.  340.  The  power 
is  reserved  by  and  is  a  part  of  the  grant,  and  that  it  may  be  exer- 
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cned  is  a  condition  upon  which  the  grant  of  corporate  existence 
and  franchises  is  accepted. 

The  members  of  associations,  created  for  purposes  and  objects 
like  those  which  seem  to  be  the  purposes  and  objects  of  this  organi- 
zation,  may  yery  properly  be  required  to  assent  tliat  the  contract 
conferring  upon  them  rights  shall  be  subject  to  and  depend  upon 
the  future,  as  well  as  the  existing  laws  adopted  by  the  governing 
power.  The  fundamental  principle  of  such  organizations  is  the 
mutuality  of  duty  and  equality  of  rights  of  the  membership,  with- 
out regard  to  time  of  admission.  This  cannot  well  be  preserved, 
if  the  members  stipulating  for  benefits  were  not  required  to  consent 
that  they  would  be  subject  to  future  as  well  as  existing  by-laws. 
Time  and  experience  will  develop  a  necessity  for  changes  in  the 
laws,  and  if  the  consent  was  not  required,  there  would  be  a  class  of 
members  bound  by  the  changed  laws,  and  a  class  exempt  from  their 
operation.  The  case  before  us  is  an  illustration.  Of  the  legality 
and  propriety  of  the  provision  relieving  the  association  from  lia- 
bility, if  a  member  while  insane  deprived  himself  of  life,  there  is 
no  good  reason  to  question.  If  no  other  reason  could  be  given, 
thai  it  relieTes  the  association  from  litigating  with  the  representa- 
tives of  a  deceased  member  the  distressing  question  of  his  sanity, 
would  be  sufficient.  If  the  law  was  applied  only  to  certificates 
issued  subsequent  to  its  enactment,  there  would  be  a  class  of  mem- 
bers having  certificates  of  greater  value  than  the  certificates  held 
by  another  class;  yet  each  class  would  be  subject  to  the  same 
assessments  and  the  same  duties.  There  is  but  little  room,  if  any, 
for  the  apprehension  that  advantage  will  be  taken  by  the  governing 
body  of  the  assent  of  the  member  to  be  bound  aud  affected  by  sub- 
sequent laws,  to  impose  upon  him  unjust  burdens,  or  to  vary  the 
contract,  save  so  far  as  an  alteration  or  modification  of  it  may  be 
promotive  of  the  general  good.  Subsequent  or  existing  by-laws 
are  valid  only  when  consistent  with  the  charter,  and  confined  to  the 
nature  and  objects  of  the  association.  While  a  subsequent  law, 
because  of  the  assent  of  the  member,  may  add  new  terms  or  con- 
ditions to  a  certificate,  terms  or  conditions  reasonably  calculated  to 
promote  the  general  good  of  the  membership,  and  may  be  valid  aud 
binding,  it  does  not  follow  that  a  law  operating  a  destruction  of  a 
certificate,  or  a  deprivation  of  all  rights  under  it,  would  be  of  any 
force,     -ffbm  v.  Mut  Ass^n  Society^  6  Or.  192. 

Without  pursuing  the  discussion  of   the  question,  we  are  of 
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opinion  that  the  parties  intended  the  certificate  shoold  be  subject 
to  the  laws  of  the  association  adopted  subsequent  to  its  issue  — 
lawSy  which  if  they  had  been  of  force  at  the  time  of  the  issue, 
would  have  entered  into  and  formed  part  of  it.  It  is  the  concur- 
ring assent  of  the  parties  that  engraft  the  law  upon  the  certificate, 
giving  it  an  operation  it  would  not  have  otherwise. 

The  Circuit  Court  erred  in  sustaining  the  demurrer  to  the  plea, 
and  its  judgment  is  reversed  and  the  cause  remanded. 

Itever$$d  atul  rmmmtbtL 


Kbiskb  y.  Smith. 

m  Ala.  4S1.) 
AjuouU  and  baUery — mUigaiwn. 

A  libel  pablished  In  the  morning  does  not  mitigate  an  Miaiilt  and  battmy  sn 

the  libeller  in  the  afternoon  of  the  same  day.* 


The 


the  libeUer  in  the  artemoon  of  the  same  day.* 

ASSAULT  and  battery.     The  opinion  states  the  case, 
plaintiff  had  judgment  below. 

«7.  M,  Cliiltony  for  appellant. 

Wm.  H.  Barnes^  contra. 

SoHEBViLLB,  J.  The  action  is  one  of  trespass  for  an  aasaolt  and 
battery  committed  on  the  appellant,  Keiser,  by  the  appellee.  The 
defendant  under  the  plea  of  the  general  issue,  offered  in  evidence, 
to  mitigate  damages,  certain  libellous  articles  published  by  the 
plaintiff  in  a  newspaper  called  the  Opelika  Times,  and  defamatory 
of  one  D.  B.  Smith,  a  brother  of  the  defendant.  The  two  brothers, 
accompanied  by  one  Dowdcll,  went  to  the  office  of  the  plaintiff, 
and  after  making  an  ineffectual  demand  of  retraction,  severely 
beat  the  plaintiff.  The  court  admitted  the  libellous  articles  pub- 
lished in  the  forenoon  of  the  same  day  the  assault  and  battery  was 
committed,  and  charged  the  jury  in  effect  that  they  were  a  provo- 
cation which  might  be  considered  in  mitigation  of  damages.  Th« 
finding  of  the  jury  was  accordingly  for  only  nominal  damages. 

*  To  same  effect,  HeUer  ▼.  JLnomI*,  47  Mich,  la 
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The  question  presented  is  one  which  has  not  been  before  decided 
by  this  court,  and  we  fully  appreciate  its  importance  as  affecting 
most  seriously  the  peace  and  good  order  of  society. 

Wo  are  clearly  of  the  opinion  that  the  court  erred  in  admitting 
this  evidence.  If  the  libels  had  been  written  of  the  defendant  him- 
self, instead  of  his  brother,  or  if  the  brother  had  been  sued  with 
him  in  this  action  as  a  co-trespasser,  they  would  not  have  been  legal 
eridence,  either  as  justification  or  in  mitigation  of  damages. 

The  rule  is  stated  by  Mr.  Qreenleaf  as  follows  :  *'  Under  the 
general  issue  the  defendant  in  mitigation  of  damages  may  give  in 
evidence  a  provocation  by  the  plaintiff,  provided  it  was  so  recent 
and  immediate  as  to  induce  a  prcsumptiou  that  the  violence  was 
committed  under  the  immediate  influence  of  the  passion  thus 
wrongfully  excited  by  the  plaintiff."    2  OreenL  Ev.,  §  93. 

'*Ko  words  of  provocation  will  constitute  a  defense, '^  says  Mr. 
Field  in  his  work  on  damages,  **  though  they  may  be  grounds  for 
the  redaction  of  damages.  The  question  on  this  point,"  he  ob- 
serves, ''generally  is  whether  the  blood  had  time  to  cool,  and 
whether  the  provocation  and  assault  formed  parts  of  one  transac- 
tion."    Field  Dam.,  p.  475,  §  604. 

Mr.  Sedgwick  says  :  ''  The  defendant  cannot  give  in  evidence, 
in  mitigation  of  damages,  the  acts  or  declarations  of  the  plaintiff, 
at  a  different  time,  or  any  antecedent  facts,  which  are  not  fairly  to 
be  considered  as  part  of  one  and  the  same  transaction,  though  they 
may  have  been  ever  so  irritating  or  provoking."  2  Sedg.  Dam. 
(7th  ed.)  525  [547],  p.  524,  note.  So  it  is  said  by  Mr.  Waterman, 
that  such  matters  of  provocation,  in  order  to  be  admissible,  must 
have  **  immediately  preceded  the  battery,  and  naturally  have  pro* 
voked  it."    1  Waterman  Trespass,  §  266. 

Mr.  Sutherland  states  the  principle  in  substance  the  same  as  the 
above-mentioned  authors,  and  remarks  that ''  the  law  mercifully 
makes  this  concession  to  the  weakness  and  infirmities  of  human 
nature,  which  subject  it  to  uncontrollable  influences  when  under 
great  and  maddening  excitement,  superinduced  by  insults  and 
threats."  "The  mitigating  effect  of  the  provocation,"  he  justly 
adds,  **  is  spent  when  there  has  been  time  for  reflection,  and  for 
the  passion  excited  by  it  to  cool."    1  Sutherland  Dam.  227-8. 

These  views  are,  in  our  judgment,  fully  sustained  by  the  unifoim 
current  of  decisions  in  this  country  for  the  past  three-quarters  of  a 
oeDtury* 
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In  the  case  of  Avery  y.  liayy.  1  Mafia.  11,  whiek  was  decided  in 
ISOiy  and  has  ainoa  become  a  leadii^  caac^  often  fdiloired  and  i^ 
proved^  it  was  ruled  that  the  defendant  could  give  in  eyidenoe,  in 
mitigaljon  of  damagea,  immediate  provocation,  anch  as  happened 
at  the  time  of  the  aaaault,  but  not  such  as  happened  preTionaly. 
It  was  obeerved  in  this  case  by  Sedgwick,  J.,  that,  while  he  b- 
Tored  the  admiaaion  of  anch  mitigating  circuniBtancea  on  a  Ubeial 
scale,  '^  to  admit  auch  eyidence,  where  the  blood  had  had  time  to 
cool,  would  be  extending  the  rule  so  aa  to  render  it  impossible  to 
aay  where  tlie  court  should  stop*^ 

The  case  otLtey.  Woolsey^  19  Johns.  319;  10  Am.  Dec.  230,  was 
an  action  of  aaaault  and  battery  for  horsewhipping  the  plaintiff.  The 
defendant  offered  to  prove,  in  mitigation  of  damages,  that  on  the  day 
previous,  the  plaintiff  had  made  scandalous  insinuations  against  him» 
of  which  defendant  had  been  informed,  and  which  he  had  stated 
at  the  time  of  the  assault  as  the  reas(m  for  the  attack.  The  court 
were  unanimous  in  the  opini<m  that  the  evidence  was  properly  re* 
jected.  Mr.  Justice  Spbkobr  forcibly  said :  '^  It  appears  to  me 
neither  to  comport  with  sound  policy  nor  law  to  allow  an  inquiry 
into  antecedent  facts  in  such  a  case  as  this,  unless  they  are  fairly 
to  be  considered  as  part  of  one  and  the  same  transaction.  A  con- 
trary coui'se  would  greatly  encourage  breaches  of  the  peace,  personal 
rencounters  and  every  species  of  brutal  force,  and  would  tend  to 
uncivilise  the  community." 

In  Willis  V.  Forresi,  2  Duer,  310  (a  case  afterward  affirmed  by 
the  Oourt  of  Appeals  of  New  York),  the  court  excluded  from  evi- 
dence  sundry  libels  published  by  the  plaintiff  of  the  defendant,  and 
also  testimony  of  a  previous  criminal  intimacy  lasting  for  several 
years  between  defendant's  wife  and  phuntiff,  basing  its  ruling  upon 
the  authority  ot  Avery  v.  Ray^  1  Mass.  11,  which  we  have  above  cited. 

In  Irehind  v.  EUioti^  5  Iowa,  478>  a  like  ruling  was  made,  the 
court  observing :  *'  If  the  defendant's  assault  was  committed  after 
time  for  reflection  and  coolness,  and  under  circumstanoea  leading 
to  the  presumption  that  it  was  in  revenge,  t^en  he  standa  in  the 
position  of  an  original  trespasser,  and  the  words  iq^plied  to  him 
win  not  amount  even  to  an  extenuation. " 

This  case  was  followed  in  TliraU  v.  Knapp,  17  Iowa,  4$^  where 
the  fdlowing^  rule  was  declared  by  Dillon,  J.  :  *'The  clear  dis* 
tinctron  is  this,  contemporaneous  provocations  oi  words  or  acts  are 
admissible,  but  previous  provocations  are  not    And  the-  tost  i^ 
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-whether  *  the  blood  had  time  to  cool/  "  *'  These  rules,"  he  cou- 
tkiued,  '^  are  founded  upon  a  soond  and  enlightened  public  policy, 
vhich  disconntenanoes  the  entertaining  of  revengeful  feelings, 
toeaches  of  the  public  peace  and  the  taking  by  individuals  of  the 
law  into  their  own  hands,  and  administering  a  species  of  rude, 
dangerous  and  barbarous  justice  by  force  aud  violence." 

In  Collins  v.  Todd,  17  Mo.  537,  very  abusive  language  used  by 
the  plaintiff  toward  the  defendant's  niece  and  sister-in-law,  a  day  or 
two  before  the  assault,  was  held  inadmissible  in  mitigation:  It  was 
declared  by  the  court  that  where  there  was  time  for  deliberation, 
''  the  peace  of  society  requires  that  men  should  suppress  their  pas- 
aons,  and  neither  reason  nor  law  will  suffer  them  to  claim  a  diminu- 
tion  of  their  responsibility."  The  same  court,  in  Coze  v.  Whitney, 
d  Ma  527,  refused  to  admit  a  libel  published  by  the  plaintiff  in  his 
newspaper,  a  day  or  two  previous  to  the  assault,  reflecting  in  de- 
famatory terms  upon  the  moral  character  of  defendant's  wife. 

The  whole  theory  of  the  mitigation  of  damages  in  such  cases  was 
laid  in  a  very  early  decision  to  be  based  upon  the  respect  enter- 
tained by  the  law  for  the  frailty  of  human  passions,  which  looks 
with  an  eye  of  some  indulgence  upon  the  violation  of  good  order 
pETodaced  in  the  moment  of  irritation  and  excitement  from  abusive 
language.  Roclisxter  v.  Anderson,  1  Bibb  (Ky.),  428.  It  was  said 
hy  Boyle,  J.,  in  this  case,  in  language  recognized  as  expressing  the 
logic  of  the  law  :  '*  If  opprobrious  words,  for  which  the  law  allows 
an  action,  have  been  used  of  a  man,  the  law  furnishes  a  remedy, 
and  will  not  permit  him  to  redress  his  own  wrong.  If  they  are  so 
frivolous  as  not  to  be  deemed  by  the  law  actionable,  a  peaceful  citi- 
zen, when  he  has  had  time  for  reflection,  will  consult  the  peace  and 
good  order  of  society,  as  well  as  his  own  dignity,  in  disregarding 
them." 

I  can  And  but  one  adjudged  case  contrary  to  these  views,  and 
that  was  a  nisi  prius  ruling  made  by  Lord  Abikoeb,  in^ro^r  v« 
Berkeley,  7  0.  &  P.  621,  decided  in  1836.  The  defendant  there 
had  assaulted  and  beat  the  plaintiff,  who  was  then  the  publisher  of 
Ftaaer's  JIfagazine,  because  of  a  libel  published  by  the  plaintiff  two 
•r  three  days  previously,  defaming  the  defendant  and  his  family. 
This  libel  was  admitted  in  mitigation  of  damages,  in  entire  disre- 
(ftfd,  as  we  think,  of  cnund  reason  and  the  wise  policy  of  the  law. 
I  am  aware  of  no  case  in  England  or  America  where  it  has  been 
aince  approved. 

V0L.XLVI— 44> 
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The  only  proper  test,  at  least  in  cases  where  the  proyocation  and 
kult  do  not  form  parts  of  one  continued  transaction  is^  whether 
''the  blood  had  time  tooooL''  The  criterion  is  not  alone  how 
many  days  or  even  hours  had  elapsed  since  the  proyocation  was 
given,  although  this  consideration  is  of  yast  significancy  in  aaoer- 
taining  the  main  inquiry.  Dolan  v.  Fitgan,  63  Barb.  73 ;  1  Wate^ 
man  Tresp.,  §  263  ;  1  Hilliard  Torts  (4th  ed.),  197,  note  (b). 

What  constitutes  a  sufficiency  of  cooling  time,  or  of  proyocation, 
is  necessarily  a  question  of  law,  and  not  of  fact,  the  court  being  re- 
quired to  decide  it  preliminary  to  the  admission  or  exclusion  of  the 
evidence  offered  in  mitigation,  analogous  to  the  rule  governing  in 
cases  of  homicide.  2  Bish.  Gr.  Law,  §  713  ;  Feliz  v.  The  SiaU,  18 
Ala.  720. 

It  is  manifest  that  no  absolute  rule  for  all  possible  cases  can  be  de- 
clared. The  time  in  which  a  man  of  ordinary  prudence  would  cool, 
under  a  similar  state  of  circumstances,  is  usually  designated  as  a  reas- 
onable time  for  such  purpose.  The  law  can  not  preserve  its  own 
integrity,  and  at  the  same  time  admit  the  proposition,  sometimes 
sanctioned  by  a  sentiment  originating  in  too  tender  regard  for 
human  frailty,  that  calm  reflection  on  legal  wrongs  may  justly  in- 
crease one's  rage  in  proportion  to  the  length  of  time  spent  in  their 
contemplation.  The  recognition  of  such  a  principle  would  speedily 
undermine,  and  ultimately  destroy  that  peace  of  society,  which  is 
absolutely  essential  to  the  very  existence  of  good  government. 

It  has  been  said  by  high  and  ancient  authority,  ''  If  two  men  fall 
out  in  the  morning,  and  meet  and  fight  in  the  afternoon,  and  one 
of  them  is  slain,  this  is  murder,  for  there  was  time  to  alky  the 
heat,  and  their  after-meeting  is  of  malice."  Rez  v.  Legg^  J.  EeL 
27  ;  2  Bish.  Or.  Law,  §  712  ;  1  Hawk.  P.  0.  190,  §  22.  One  hour 
has  been  adjudged  in  one  case  to  be  a  sufficient  cooling  time,  and 
three  hours  in  another.  2  Bish.  Or.  Law,  §  712 ;  Johnnon^s  case, 
30  Tex.  748.  ^^  The  act  must  be  imputable  to  human  infirmity 
only,  and  not  to  deliberate  judgment  snd  malignity  of  heart  Any 
diversion  of  the  mind  to  other  thoughts,  or  to  business,  or  any  cir- 
cumstances showing  deliberation  or  reflection,  as  well  as  the  mere 
lapse  of  time,  repel  the  idea  of  passion."  Olark's  Man.  Or.  Law,  p. 
69,  §  436,  and  cases  cited. 

There  is  no  difficulty  whatever  about  the  application  of  these 
prmciples  to  the  present  case.  The  libellous  articles  appeared  in 
the  OpMha  Time9,  which  was  issued  on  the  morning  of  the  day  of 
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the  asBanlt.  The  defendunt  read  them  in  the  forenoon^  or  aboat 
midday  of  the  same  day,  and  conyersed  with  his  brother,  D.  B. 
Smith,  about  it  an  hour  or  more  prior  to  the  difficulty,  which  oo- 
cmred  between  three  and  four  o'clock  of  the  same  afternoon.  The 
conduct  of  the  brother  seems  to  luive  been  characterized  by  both 
plan  and  deliberation.  He  read  the  articles  several  hours  before 
the  assault,  after  which  he  seems  to  have  attended  to  business 
about  his  store,  besides  going  to  a  bank  in  another  part  of  the  city. 
He  then  went  home  and  took  his  dinner,  came  back  to  the  store 
and  armed  himfwlf  with  a  pistol  and  stick.  He  then,  in  company 
with  the  defendant  and  one  Dowdell,  went  in  search  of  plaintiflF  at 
his  place  of  business,  where  by  co-operation  of  the  three,  the  plaint- 
iff was  assaulted  and  beaten  very  violently.  The  facts  evince  great 
premeditation  and  design.  There  was  ample  time,  in  the  eye  of  the 
law,  for  hot  blood  to  cooL  The  defendant  had  no  riglit,  either 
alone  or  by  coiLspiracy  with  others,  to  take  the  law  in  his  own  hands 
and  avenge  a  publication,  however  scandalous,  by  blows,  inflicted 
under  such  circumstances  of  deliberation. 

The  court  erred  in  admitting  the  libels  in  evidence,  and  in  many 
of  its  rulings  in  reference  to  their  legal  effect,  and  its  judgment 
must  be  reversed,  and  the  cause  remanded  for  a  new  triaL 
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OlAla-tfO.) 
(hmtUtMnuU  law  — ^Vm  tramU  through  dUtU, 

Ab  Mi  forbiddliig  any  person  to  emploj  or  induce  Uboren  to  leAYo  certain 
eoontlee  for  the  purpoee  of  remoTing  them  from  the  State  witliout  paying  a 
JMigMkUA  license  tax  to  Bach  ooanties  is  nnoonatitational. 

ACTION  to  recover  for  tax  paid.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

T%oma$  G.  Jones  and  J.  Jf.  Falkner,  for  appellant. 

Shoper  4k  H$Ueh$wny  contra. 

SomiBTiLLi,  J.     The  question  presented  for  decision  is  a  oon* 
ftitational  one,  involving  the  validity  of  an  act  of  the  genenl 
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•isembly  of  tkis  State^  entitled  ^' An  act  to  require  a  pemawbo 
employa  or  in  any  way  engages  laborers  in  the  oounties  of  Dallas, 
Ferry/'  and  other  counties  therein  named,  '^for  tlie  porpoee  of  le- 
moving  said  kborers  from  the  State,  to  pay  a  license  tax ; "  which 
act,  as  originally  approved  on  January  22,  1879,  designated  the 
amount  of  such  license  at  one  hundred  dollars.  Acts  1878-9,  205. 
It  was  amended  December  8,  1880,  so  as  to  increase  this  license  to 
two  hundred  and  fifty  dollars.     Acts  1880-81,  162. 

It  provides  that  ^'  no  person,  whether  for  himself  or  for  other 
person^  sliall  be  permitted  to  employ,  engage,  contract,  or  in  any 
ether  way  induce  laborers  to  leave  the  counties  of  Dallas,  Pcrrj, 
*  *  Montgomery  *  *  for  the  purpose  of  removing  said  labor- 
•rs  from  this  State,  without  first  paying  to  each  of  said  counties  in 
which  such  person  shall  so  operate  a  license  tax  of  two  hundred 
and  fifty  dollars,  such  license  tax  to  be  collected  as  other  license 
taxes,"  etc. 

It  is  insisted,  among  other  things,  that  the  plain  intent  and 
natural  effect  of  this  statute  is  to  tax,  by  indirection,  the  constitu* 
Ibenal  right  of  the  citizen  to  have  free  egress,  at  all  seasonable 
timefl^  by  emigration  from  the  State.  If  this  view  be  corceot,  it  is 
clear  that  the.  validity  of  the  act  cannot  be  suatainedi. 

There  can  be  no  denial  of  the  general  proposition  that  every  citi- 
zen of  the  United  States  and  every  citizen  of  each  State  of  the 
TTnion,  as  an  attribute  of  personal  liberty,  has  the  right,  ordinarily, 
of  free  transit  from  or  through  tlie  territory  of  any  State.  This 
freedom  of  egress  or  ingress  is  guaranteed  to  all  by  the  clearest  im- 
plications of  the  Federal  as  well  as  of  the  State  Constitution.  It 
has  been  said  that  even  in  England,  whence  our  system  of  juris- 
prudence was  derived,  the  right  to  personal  liberty  did  not  depend 
on  any  exi)re88  statute,  but  "it  was  the  birthright  of  every  free- 
man.'^ Cooley  Const.  Lim.  342.  This  right  was  said  by  Sir  Wil- 
liam Blackstone  to  consist  in  "  the  power  of  locomotion,  of  chang- 
ing situation,  or  of  moving  one's  person  to  whatsoever  plaee  onA's 
inclination  may  direct,  without  imprisonment  or  reBtraint,  unless 
by  due  process  of  law."  1  BI.  Com.  134.  For  its  summary  vindi- 
cation, when  illegally  molested,  the  writ  of  habeas  corpus  had  its 
origin  and  was  established  with  magna  charta*  Huid  Hah.  Gorpi 
143. 

This  libeirty  of  inter-State  transit,  thus  based  on  As  anortiaR  of 
ptmoal  liberty,  is  referable  to  many  dauaeB  of  &e  F^decaL  CoBStir 


DECEMBER  TERM,  1882.  *  ^ 

tnUoKL  In  Ward  v.  Marylafid,  12  Wall  418,  430,  it  was  classed  bjr 
Mr.  Justice  Cliffobd  as  one  of  ^^  the  })riyileges  and  immunities  oi 
the  citizens  of  the  several  States,"  guaranteed  to  the  citizens  ol 
each  State  by  art.  4,  §2  of  the  Constitution  of  the  United 
States.  In  the  Passenger  cases,  7  How.  283,  it  was  recog- 
nized  by  a  majority  of  the  Supreme  Court  of  the  United  States  as 
a  right  protected  by  the  commercial  clause  of  the  Federal  Consti- 
tution from  hostile  State  legislation,  and  its  existence  was  admitted 
by  all  and  denied  by  none.  Mr.  Justice  Waykb  said  that  no  State 
had  the  right ''  to  tax  a  foreigner  or  person  for  coming  into  one  of 
the  United  States.  That,''  he  continued,  ''would  be  a  tax  or 
revenue  act,  in  the  nature  of  a  regulation  of  commerce  acting 
upon  navigation,"  and  as  such  he  thought  it  violative  of  the 
Federal  Constitution.  Passenger  cases,  supra,  420.  In  GrandaU 
V.  State,  6  Wall.  35,  the  entire  court  concurred  in  the  view  that  a 
capitation  tax  of  one  dollar,  imposed  by  the  legislature  of  Nevada 
upon  every  person  leaving  the  State,  as  a  passenger  by  ralroad, 
stage-coach,  or  other  mode  of  conveyance,  was  unconstitutional 
and  void.  The  reason  was,  that  it  infringed  the  unquestionable 
right  of  every  citizen  to  have  free  ingress  and  egress  to,  and  from, 
and  through  the  States  and  Territories  composing  a  common  gen- 
eral government — a  rightfully  recognized  by  all  the  judges  as 
having  an  undoubted  existence,  although  they  differed  as  to  the 
particular  ground  upon  which  it  could  be  rested.  Borer  Inter- 
State  Law,  315. 

Our  present  State  Constitution  contains  an  obvious  recognition 
of  the  right  under  discussion  in  the  declaration,  that  '^  emigi'ation 
shall  not  be  prohibited,"  and  in  the  fundamental  maxim  that  *'  all 
men  are  endowed  by  their  Creator  with  certain  inalienable  rights, 
among  which  are  life,  liberty  and  the  pursuit  of  happiness." 
Const  1875,  Decl.  Rights,  §§  1,  31. 

The  right  of  every  citizen  or  person  to  enjoy  free  egress  from, 
or  transit  through  the  State,  is,  in  our  opinion,  an  undoubted  con« 
atitational  right.  The  framers  of  the  Federal  Constitution  clearly 
intended  that  personal  intercourse  between  the  States  should  b^ 
BO  far  as  practicable,  as  free  as  the  transit  of  the  ocean,  and  as  un- 
embarrassed as  the  commerce  of  the  public  seas.  It  must  there* 
fore  remain  unfettered  and  free,  subject  only  to  such  legislative 
regulation  aa  may  be  imposed  by  the  exercise  of  the  polioe  power 
of  the  States,  or  as  it  may  be  remotely  affected  by  the  legitimate 
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exercise  of  the  power  of  State  taxation.  Let  us  examine  this  act, 
so  as  to  test  it  in  the  light  of  these  two  considerations. 

A  legislative  uct  is  to  be  interpreted  according  to  the  intention 
of  the  legislature  apparent  on  its  face.  So  the  purpose  and  con- 
stitutionality of  a  statute,  in  whatever  language  it  may  be  framed, 
''  must  be  determined  by  its  natural  and  reasonable  effect" 
Henderson  v.  Mayor y  etc.,  92  U.  S.  259  ;  Chy  Lufigy.  Frernnafi^  id. 
275. 

Construing  the  statute  now  under  consideration  according  to 
this  rule,  it  can  scarcely  be  sustiiiued  as  an  exercise  of  the  ^)olice 
power  of  the  State.  This  power  is  generally  said  to  extend  to  mak- 
ing i*egulations  promotive  of  domestic  order,  morals,  health  and 
safety,  having  its  just  foundation  in  the  public  right  of  self-<lefense, 
and  its  origin  in  the  maxim,  sic  ulere  tuo  ut  alienum  non  Icsdas. 
Thorpe  v.  Rutland,  ttcy  R.  Co,,  27  Vt.  149;  Am.  Union  Tel,  Go, 
V.  Western  Union  Tel.  Co.,  67  Ala.  26.  This  act  has  none  of  the 
characteristics  of  a  law  designed  to  regulate  these  or  kindred 
subjects,  which  properly  fall  within  the  purview  of  domestic  police. 
There  can  be  nothing  so  injurious  or  offensive  iu  the  act  of  hiring 
a  single  unemployed  laborer,  for  one's  service,  as  to  rc<[uire  police 
regulation  by  the  Statea 

Nor,  very  manifestly,  is  this  statute  designed  to  impose  a  mere 
occupation  or  business  tax,  which  is  always  done  either  for  purposes 
of  revenue  or  of  police  regulation.  Gooley  Const.  Lim.  596  (5th 
ed.),  743.  Under  the  general  law,  licenses  ai'e  requii*ed  only  of 
such  persons  as  engage  in  and  carry  on  the  business  of  certain  vo- 
cations, professions  and  employments.  Code,  1876,  §  490.  Single 
acts  are  not  licensed,  but  only  a  series  of  acts  prosecuted  with  the 
intention  of  "reaping  a  profit  or  making  a  livelihood."  Harrises 
case,  50  Ala.  127  ;  WeiVs  case,  52  id.  19.  Besides,  an  act  for  this 
purpose  was  manifestly  fruitless,  as  one  ali*eady  existed,  imposing 
a  license  tax  of  one  hundred  dollai*s  upon  all  pei-sons  undertaking 
**  to  act  as  an  emigmtion  agent,"  in  the  county  of  Montgomery,  and 
other  counties  designated,  which  had  been  in  force  about  two  years 
when  the  statute  in  question  was  enacted.  Acts  1876-7,  p.  225.  If 
we  could  see  that  the  legislative  purpose  was  mei*ely  to  impose  a 
license  tax  upon  persons  engaged  in  the  business  or  occupation  of 
hiring  persons  to  leaye  the  State,  we  would  not  be  justified  in  de- 
claring the  law  violative  of  the  Constitution,  because  it  incidentally 
affected  the  right  of  free  egress  from  the  State.     A  constitutional 
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right  is  often  affected  in  this  way  hy  the  taxing  power^  without  a 
repugnancy  which  will  vitiate  the  tax.  In  Osborne  y.  Mobiley  16 
Wall.  479,  it  was  accordingly  held  that  an  annual  license  tax  im- 
posed hy  the  city  of  Mobile  on  an  express  company,  engaged  in  that 
city  in  carrying  on  an  inter-State  commerce^  was  not  repugnant  to 
the  Constitution  as  a  regulation  of  commerce.  So  a  tax  imposed  by 
the  legislature  of  Pennsylyania  upon  the  gross  receipts  of  railroad 
and  canal  companies,  doing  business  between  that  and  other  States^ 
has  been  sustained  as  a  proper  exercise  of  the  taxing  power.  SteUe 
Tax  an  Railway  Gross  Receipts  case,  15  Wall.  284. 

A  constitutional  right  however  conferred  by  the  Federal  Gonsti- 
tntion,  as  such  cannot  be  taxed  by  the  States,  either  directly  or  in- 
directly^  because  the  power  to  tax  carries  with  it  the  power  to  de- 
feat and  render  useless,  if  not  to  destroy.  Pollard  y.  Slate,  65  Ala. 
61^ ;  McOuUough  y.  Maryland,  6  Wheat.  316.  A  law,  as  we  have 
seen,  would  certainly  be  void  which  exacted  tribute  of  a  citizen  as 
the  price  of  crossing  a  State  line.  Does  the  license  in  question 
operate  manifestly  as  a  tax,  by  indirection,  upon  the  right  of  the 
citizen  to  leave  the  State,  or  does  it  so  burden  this  right  as  to  effect- 
ually impair  it  ?  No  principle  of  construction  is  sounder  than  the 
oommon-eense  and  cardinal  rule,  that  ''what  cannot  be  done  di- 
rectly cannot  be  done  indirectly.^'  Ex  parte  Hardy ^  68  Ala.  303  ; 
Oummings  v.  Missotiri,  4  Wall.  277.  If  the  law  should  act  upon 
any  other  theory,  it  would  8ul)ject  itself  to  the  just  challenge  of 
catching  at  shadows  and  not  substances.  Hence,  a  constitutional 
light,  though  subject  to  regulation,  ''  cannot  be  impaired,  or  de- 
stroyed, under  the  devise  or  guise  of  being  regulated.  '^  South  4b 
Nwih  Ala.  R.  Co.  v.  Morris,  65  Ala.  193. 

It  is  easy  to  see  the  application  of  this  principle  in  construing  the 
statute  now  under  review.  Every  ]>erson  including  every  laborer 
has  the  right  of  egress  from  the  State  ;  the  right  to  emigrate  at  his 
option,  and  in  the  unobstructed  exercise  of  his  free  will.  He  has 
therefore  the  clear  right  to  contract  to  exercise  such  right,  because 
it  may  become  a  necessary  and  only  means  of  its  successful  exercise. 
If  the  right  itself  exists  and  is  lawful,  it  cannot  become  unlawful 
to  agree  to  exercise  it. 

It  may  be  said  however  that  no  license  is  required  of  the  laborer 
to  contract,  but  only  of  any  one  else  to  contract  with  him.  The 
fallacy  of  the  suggestion  is  patent,  as  it  requires  at  least  two  parties 
to  every  contract.    A  law  forbidding  the  purchase  of  any  commodity 
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is  ill  effect  a  l»w  to  prohibit  its  sale.  In  Brown  y,  Maryland,  IS 
Wheat.  419,  it  was  said  that  a  tax  on  the  sale  of  an  article,  imported 
for  sale,  was  a  tax  on  the  article  itself.  So  it  was  decided  in  WeUom 
T.  SlaUj  91  U.  S.  275,  that  a  license  tax  required  for  the  sale  al 
goods  was  in  effect  a  tax  on  the  goods  themselYes.  The  license  ib 
that  case  was  sought  to  be  sustained  as  a  tax  upon  a  calling  or  occu- 
pation. In  like  manner  a  tax  upon  passenger  carriers  of  a  specific 
sum  for  each  passenger  transported  has  been  adjudged  to  be  a  tax 
upon  the  passengers.  Passenger  cases,  7  How.  283 ;  Orandall  t. 
Nevada,  6  Wall  35. 

The  legislatire  intent  then  is  plain  upon  the  face  of  the  act  Its 
purpose  is  to  preyent  free  egress  of  laborers,  from  the  counties  doh 
ignated,  out  of  the  State.  There  is  no  tax  upon  the  right  of  hir- 
ing or  inducing  them  to  go  elsewhere.  But  a  tax  of  two  hnndrel 
and  fifty  dollars,  in  the  form  of  a  license,  is  exacted  of  errary 
one  who  makes  a  contract  with  a  laborer,  or  otherwise  offers  hm 
an  inducement  to  leave  the  State,  whether  for  the  service  of  the 
particular  employer  or  hirer,  or  for  that  of  other  persons.  TIm 
license  required  might  thus  amount  to  twice  or  three  times  the 
annual  value  of  the  hireling's  labor.  It  requires  no  great  dnrfl 
upon  judicial  knowledge  to  declare  that  such  a  tax  is  in  its  natm 
prohibitory,  and  its  natural  effect,  pursuant  to  its  obvious  purpose, 
is  to  seriously  clog  and  impair  the  laborer's  right  of  free  emigration. 
Ex  parte  Burnett,  30  Ala.  461. 

Construing  the  act  under  consideration  by  the  test  of  these  prin- 
ciples, we  do  not  see  how  it  can  be  sustained.  It  must  be  pronouncei 
void  as  an  indirect  tax  upon  the  citizen's  right  of  free  egress  froBn 
the  State,  operating  to  hinder  the  exercise  of  his  personal  liberty, 
and  seriously  impair  his  freedom  of  emigration.  Webber  v.  Virginia, 
103  U.  S.  344  ;    Vines  v.  State,  67  Ala.  73  ;  Passenger  cases,  supra. 

There  are  other  objections  urged  to  this  act  besides  the  one  ne 
have  above  considered.  It  is  ably  assailed  as  a  species  of  vicious 
class  legislation,  applicable  alone  to  laborers  and  to  no  other  persew 
in  the  community.  It  is  also  attached  as  being  repugnant  to  the 
fourteenth  amendment  of  the  Federal  Constitution,  the  ground  of 
objection  being  that  it  is  a  denial  by  the  State  to  laborers,  as  a 
class,  of  *^  the  equal  protection  of  the  laws.''  What  fcm^  theie  may 
be  in  these  objections  we  need  not  consider,  as  it  is  rendered 
tirely  unnecessary  in  view  of  the  conclusion  to  which  we  have 
pronouncing  the  law  void  for  other  and  distinct  reasons. 
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The  judgment  of  the  Oity  Oourt  is  reversed^  and  the  cause  re- 
manded for  further  prooecftiiigain  luicvdance  with  the  views  ex- 
pressed in  this  opinion. 

JudgmmU  accordingly. 
Vol.  XLVI— 46 
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(7ft  Me.  n.) 

Agency  ^UtMlUff  of  principal  fwr  ageni't  falae  repru&ntationt. 

A  prlndp&l  is  liable  in  an  action  of  damages  for  tlie  f raudalent  misrepresenU- 
tions  of  bis  agent  witbin  tbe  scope  of  bis  aatboritj,  altbougb  made  without 
tbe  knowledge  of  tbe  principal. 

ACTION  of  damages  for  deceit.     The  opinion  states  the  point 
The  plaintiff  had  judgment  below. 

A.  0.  Lebroke  and  W.  E.  Parsons^  for  pkintiff. 

J,  B,  Peaks,  for  defendant 

Dakforth,  J.  This  is  an  action  to  recover  damages  for  doceifc 
in  the  sale  of  a  farm.  The  representations  complained  of  were 
made  by  the  defendant's  son  acting  in  her  behalf.  The  jury  were 
instructed  that  the  'defendant  was  responsible  for  all  the  acts  auul 
representations  of  her  agent  in  making  the  sale."  This  instrnc- 
tion  does  not  make  her  responsible  for  the  acts  or  representations 
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of  any  person  who  was  not  her  agent,  or  for  such  as  were  not 
made  in  furtherance  of  the  sale,  or  to  accomplish  that  end.  These 
'  things  were  first  to  be  foand  by  the  jury  under  proper  instructions 
as  to  the  law.  We  must  then  assume  that  the  son  had  authority 
as  agent  for  his  mother  to  make  a  sale  of  the  farm,  that  the 
representations,  so  far  as  they  were  submitted  to  the  jury,  were 
made  by  him  as  a  part  of  the  negotiation  for  the  purpose  of  bring- 
ing about  the  sale,  that  by  means  of  them  it  was  brought  about, 
the  conveyance  was  made,  and  that  the  defendant  receiyed  the 
proceeds  of  the  sale.  In  fact,  all  these  things  are  conceded.  The 
verdict  affirms  the  fraudulent  character  of  the  representations, 
and  that  in  making  them  the  agent  acted  within  the  scope  of  he 
authority.  This  would  seem  to  bring  the  case  within  the  well 
established  law,  that  the  principal  is  responsible  for  such  acts  of 
his  agent  as  are  done  within  the  scope  of  his  authority,  whether 
authorized  or  not,  except  by  the  general  authority,  to  do  the 
principal  act 

In  fact,  this  principle  of  law  is  conceded  in  this  case,  but  it  is 
denied  that  the  defendant  is  liable  in  this  form  of  action.  It  is 
said  that  being  personally  innocent  of  the  fraud,  she  cannot  bo 
convicted  of  that  which  has  been  committed  by  another  witli  no 
authority  from  her,  except  that  which  results  from  his  agency. 
This  may  be  true  in  a  criminal  prosecution,  but  not  in  a  civil 
action.  If  she  is  liable  that  liability  must  be  ascertained  in  the 
proper  form  of  action.  Here  is  no  contract  of  any  kind,  express 
or  implied,  between  the  parties  which  can  afford  any  remedy  for 
the  injury  of  which  the  plaintiff  complains.  He  claims  that  a 
wrong,  for  which  the  defendant  is  responsible,  has  been  done  him. 
For  that  wrong  he  seeks  a  remedy.  What  remedy  can  he  have 
except  an  action  of  tort  ?  The  counsel  says  two.  He  may  i*escind 
the  contract,  and  recover  back  the  consideration  paid,  or  in  an 
action  for  money  had  and  received,  recover  the  profits  accruing 
from  tho  fraud.  But  neither  of  these  may  be  adequate  to  his 
injniy.  If  he  rescinds  the  contracts  he  may  perhaps  lose  all  the 
consideration  paid,  and  it  would  be  difficult,  if  not  impossible,  to 
ascertain  the  amount  received  on  account  of  the  fraud,  if  that 
should  be  held  to  differ  from  the  amount  of  damages  recoverable 
in  this  form  of  action.  But  how  does  this  change  of  form  relieve 
the  defendant's  feelings  or  reputation  ?  In  either  case  the  action  is 
founded  upon  a  fraud,  and  one  which  must  be  proved.    In  cither 
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•Otte  it  k  mat  ihar  omn  fraud  but  that  of  another  for  whoae  doings 
aiie  IB  legaUgr/Abongfa  jechaps  not  morally,  loepoiffiible. 

The  ooinnel  mkim  largely,  if  not  entirely,  upon  the  Rngliah 
<»8eB  to  aappcKt  ha  viows  and  some  of  them  do  so.  But  an  ex- 
umination  of  them  will  show  that  they  are  oonflicting,  many  of 
them  .decidedly  anstuiing  the  inBtmction  given  to  the  jury  in  this 
<satc.  It  will  howBTBT  be  noticed  that  in  tlie  most,  if  not  all  of 
tfaam,  theionii  of  the  action  is  not  considered  material  The  ob- 
ject is  to  limit  the  ^ertent  of  the  liability  to  the  advantages  received 
from  tixt  fraud,  applying  a  somewhat  different  test  to  the  amount 
of  damagMto-be  jecovered.  It  is  unnecessary  to  re&r  to  these 
GascB  in  delaiL  They  -will  be  found  collected  and  commented  upon 
in  fienjamiA  *ai  Safes,  §§  46d-467 ;  Bigelow's  Leading  Oaaes  on 
Torts,  2^-dS. 

The  .Ammoanreans  are  more  uniform,  and  sustain  the  instruo- 
iimi  oomplamed  ic^  both  aB  to  the  form  of  action  and  extent  of 
liability.  Bigelow,  on  page  23,  says  :    "  In  America  it  has  generally 
been  keld  thatan  action  of  deceit  may  be  maintained  against  the 
principal ;  bu  tlhe  .caaes<  are  at  variance  as  to  the  ground  of  liability. " 
As  are  the  .cases,  .so  we  find  the  text-books  uniform  in  sustaining 
the  liability  of  the  inrincipal  in  actions  of  tort  for  the  wrongful 
<acts  of  tfaee  agent  done  within  the  scope  of  his  authority,  ev«i 
though  the  principal  himaelf  is  innocent.     In  a  note  on  page  443 
in  Benjamin  on  Saks,  it  is  said  :    ''  Where  an  agent  makes  a  him 
i«presentatian,  or  in  any  other  manner  commits  a  fraud  in  a  pur- 
chase or  sale,  with  or  without  the  privity,  or  knowledge,  or  assent, 
cf  iis  principal,  and  the  principal  adopts  tlie  bargain  and  attempt, 
to  reap.an  advantage  from  it,  he  will  be  held  bound  by  the  fraud  of 
the  agent,  and  relief  will  be  given  to  the  other  party  to  the  tran»- 
aotion.    The  principle  is  that  fraud  by  an  agent  is  fraud  by  the 
principal ;  that  the  principal  should  be  bound  by  the  fraud  or  mis- 
conduct of  his  own  agent,  i*athcr  than  that  another  should  suffer." 
To  the  same  effect  are  the  following  authorities,  some  of  which  are 
clirectly  in  point,  and  all  recognize  the  principle.   1  Chit.  PL  (16ih 
«i.)   91 ;  2  Greenl.  Ev.,  §  68 ;  1  Pare.  Cont.  73  ;  Kerr  Fraud  and 
Mistake,  111-lli  ;  Story  Agency,  §§  308,  452  ;  Locke  v.  SimnUf 
1  Mete.  560 ;  Wkiie  v.  Sawyery  16  Gray,  586  ;  Hotoe  v.  NewfiiarA, 
12  Allen,  49  ;  P.  rf  S.  Co.  v.  Derby,  14  How.  468-486  ;  FraU  v. 
JBunieTy  45  Me.  569  ;  Stickiiey  v.  MunroSy  44  id.  195  ;  Ooddard  t. 
G.   T.  £.,  57  id.  202.     In  Holbrook  v.  Coufwr,  60  id.  578  ;  a.  c^ 
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11  Am.  Bep.  212^  the.  misrepiesentatioiia  were  mads  hy  an  ageut^ 
but  that  fact  was  not  evea  suggested  as  a  defeuae,. though  thevMstioiL 
WBB  of  the  same  fonn  as  the  present.  Nnmerons  deciatoiui  iiv  other 
States  and  in  England,  to  the  same  effect,  will  be.  found  cited  in  the 
text-books  aboye  re&roed  to. 

As  already  seen  all  the  cases,  both  here  and:  in  England,  hold 
the  principal  liable  for  the  fraud  of  the  agent  to  soma  extent 
when  he  has  adopted  the  contract  into  which  that  fraud  has  enr 
tered,  and  if  liable,  we  see  no.  good  reason  why  that  liability  should 
not  be  co-extensive  with  the  injury  in  accordance  with  tixe  great 
▼eight  of  authority.  If  he  would  avoid  this  he  may,  as  undoubt- 
edly the  law  would  authorize  him  to  do,  repudiate  the  conti'act, 
and  restore  to  the  injured  party  what  has  been  taken  from  him. 
But  in  this  case  no  such  offer  has  been  made,  but  defendant  still 
holding  the  fruits  of  what  the  jury  have  pronounced  &  fraud,  denies 
any  liability  on  her  part. 

[Omitting  minor  matter.]  Exctpiicna  overrulmL 

Apfjlbtok,  0.  J.,  Walton, ViRChiK,  Pbiebs  and  Sxmohdb>  JJ., 
eoncurred* 


Thokfsok  v.  Phoekix  Insurance  Co. 

(nUe,  66.) 

^raud — r€pre$entaHaru  of  inturanes  agent  inducing  settlement. 

One  who  has  a  daim  against  an  inonranoe  company  for  Ion  by  fize,  and  ic  in* 
dnood  by  tbe  fa]ae  repreoentation  of  the  company's  agent  that  his  policy  has 
been  forfeited  by  non-occupancy  to  settle  for  less  than  the  amount  of  his 
daim,  has  no  cause  of  action  against  the  company  for  such  representation* 
(JSee  note,  p.  800.) 

ACTION  of  damages  for  false  representations.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  below» 

E.  0.  Orwnleafy  for  plaintiff. 

Nathan  A  Henry  B.  Cleaves,  for  defendants. 

Syvonds,  J.     On  demurrer,  to  a  declaration  in  case  alleging 
ifaat  the  defendants,  by  fraud,  induced  the  plaintiff  to  cancel  for 
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$250  a  policy  of  fire  iiisuranco  for  $1^000,  after  the  loss  insored 
aguiiist  had  occurred. 

The  arguments  upon  the  demurrer  raise  the  single  question, 
whether  the  representations  made  by  the  defendants  to  procure 
the  settlement,  admitting  all  that  the  declaration  avers  in  this  re- 
8|)cct,  were  in  the  legal  sense  fraudulent,  so  as  to  support  an  action 
to  recover  the  damages  which  the  plaintiff  sustained,  by  relying 
ami  noting  u])on  them. 

The  first  count  of  the  declaration  sets  forth  that  the  company, 
**  well  knowing  the  premises,  but  intending  to  cheat  and  defraud 
tiic  ])laintiff  out  of  the  benefit  of  his  said  policy,  and  the  money 
due  him  thci'con,  fraudulently  and  deceitfully  represented  to  the 
phiintiff,  that  by  reason  of  his  not  living  in  the  house  at  the  time 
of  its  being  burned,  he  had  so  increased  the  risk  that  the  company 
wiis  not  bound  to  pay  any  thing,  that  the  policy  was  null  and  void 
and  of  no  effect,  benefit  or  use  to  the  plaintiff."  The  second  count 
charges,  substantially,  the  same  fraudulent  representation  on  the 
part  of  the  authorized  agent  of  the  company. 

I.  If  these  declarations  of  the  agent  of  the  insurance  company 
aro  regarded  ns  statements  of  the  law  of  insurance,  of  the  legal 
conditions  on  which  the  right  of  recovery  in  such  cases  depends, 
they  are  not  actionable,  though  false.  The  cases  cited  for  the 
defendants  are  sufficient,  if  authority  or  argument  were  needed, 
to  support  the  statement  that  under  such  cireumstances  a  man  has 
not  a  right  to  rely,  except  at  his  own  peril,  upon  the  representa- 
tions of  the  avowed  agent  of  the  adverse  interest,  as  to  what  the 
law  will  or  will  not  do,  or  will  or  will  not  permit  to  be  done. 
Common  prudence  and  common  sense  would  seem  to  be,  in  all 
ordinary  cases,  sufficient  safeguards  against  frauds  of  that  character ; 
and  the  declaration  does  not  aver  exceptional  cireumstances  to  give 
the  right  of  action  in  the  present  instance.  Compare  Rashdatt  v. 
Ihrd,  L.  R,  2  Eq.  750. 

II.  If  it  be  said  that  the  representation  of  an  increased  risk  by 
non-occupancy,  rendering  the  policy  void,  was  one  of  fact,  and 
not  of  law,  still  if  it  was  only  the  expression  of  an  opinion,  it 
does  not  sustain  the  action,  though  the  other  facts  alleged  are 
conceded.  Upon  this  branch  of  the  case  the  question  is  then,  are 
the  averments  of  the  declaration  such  that  the  plaintiff  has  a  right 
to  go  to  the  jury  upon  the  claim  that  the  false  representation  was 
made  as  a  statement  of  fact,  or  is  it  a  conclusion  of  law  upon  the 
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demurrer  that  the  declaration  charges  an  expressiou  of  opinion  only. 
In Siubis  Y.  Johnsofi,  127  Mass.  219,  it  is  said  :  ''It  is  often  im- 
possible to  determine,  as  matter  of  law,  whether  a  statement  is  a 
representation  of  a  fact,  which  the  defendant  intended  should  bo 
understood  as  true  of  his  own  knowledge,  or  an  expression  of  opinion. 
That  will  depend  upon  the  nature  of  the  representation,  the  mean- 
ing of  the  language  used,  as  applied  to  the  subject-matter,  and  as 
interpreted  by  the  surrounding  circumstances,  in  each  case.  The 
question  is  generally  to  be  submitted  to  the  jury."  But  as  the 
language  of  the  court  implies,  this  is  not  always  tnie.  In  Belcher 
Y.  Coslelh,  122  Mass.  189,  it  is  said,  as  matter  of  law,  that  the 
representation  that  a  man  is  good,  financially,  ''  taken  by  itself,  is 
not  the  statement  of  a  fact,  but  the  expression  of  an  opinion  merely." 

In  the  present  case  we  think  the  latter  altematiYc  proposed,  that 
the  declaration  alleges  only  an  expression  of  opmion,  is  the  true  one. 
Whether  in  point  of  fact,  in  a  particular  case,  the  circumstances  of 
which  are  equally  in  the  knowledge  of  both  parties,  the  risk  from 
fire  was  increased  by  non-occupancy  of  a  building,  or  not,  can  be 
nothing  more  than  a  matter  of  judgment ;  and  a  representation  in 
regard  to  it  cannot  reasonably  be  understood  as  haYing  any  more 
weight  than  that  which  attaches  to  the  opinion  of  the  man  who 
makes  the  statement.  It  is  true,  that  in  the  trial  of  a  case  the  ques- 
tion might  be  submitted  to  the  jury  as  one  of  fact  for  them  to 
determine,  but  a  witness  would  not  be  asked  the  direct  question, 
whether  the  risk  was  increased  or  not.  It  would  be  submitted  to 
the  judgment  of  the  jury  upon  the  facts  of  the  case.  So  of  the 
insurance  agent,  if  he  represented  the  risk  as  increased  in  that  way, 
he  might  be  stating  his  opinion  falsely,  and  with  intent  to  deceiYe, 
but  the  falsehood  was  in  stating  one  opinion  when  he  held  another, 
not  in  putting  a  statement  into  the  form  of  an  opinion  when  he  hod 
positive  knowledge  to  the  contrary.  If  an  opinion  is  untrue  in  this 
latter  sense,  it  may  be  actionable,  as  in  Birdney  y.  Butterfield,  34 
Wis.  52,  where  the  plaintiff,  selling  cattle,  expressed  the  opinion 
that  they  would  weigh  nine  hundred  pounds  or  more  per  head, 
when  he  had  already  weighed  them  and  found  that  their  average 
weight  was  considerably  less.  But  where  the  whole  subject,  in  fact, 
rests  in  the  opinion  of  the  parties,  and  cannot  reasonably  be  under- 
stood otherwise,  false  expressions  on  either  hand  do  not  generally 
constitute  fraud  in  law. 

Our  conclusion  is,  that  whether  the  representations  set  forth  in 
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the  declaration  be  regarded  as  of  law,  or  of  fact,  they  are  not 
rafBoient  to  support  the  action.  In  either  case  they  were  expres- 
sions of  opinion  from  the  agents  of  a  corporation  irhoee  interests 
were  known  to  be  directly  hostile  to  the  plaintifiF,  and  as  a  prudent 
man  he  ought  not  to  have  relied  upon  them.  The  Yaluablo  opin- 
ions in  JBtna  Ins.  Oo.  y.  Jteedy  33  Ohio  St  283,  and  Mayhem  t. 
Phmnix  Ins,  Co.y  23  Mich.  105,  cited  for  the  defendants,  were 
rendered  upon  facts  approaching  more  or  less  nearly  to  the  facts  of 
this  case  as  set  forth  in  the  pleadings,  and  tend  strongly  to  support 
the  conclusion  we  have  reached. 

Exertions  sustained. 
Applbtok,  C.  J.,  Babuows,  Dakforth.  Virgik  and  Petebs, 
JJ.,  concurred. 


NoCT  Mr  Tea  BinmiML—  In  Aelma  Ins.  Oo.  r.  Seed,  88  Ohio  St.  288,  the  ngmt  npro- 
■ented  to  the  Insured  that  he  had  no  enforoeeble  claim,  and  thai  icdoced  a  aettleoMiit. 
Tte  oouit  aaid:  **  The  penonal  ralaUon  of  the  partlea  was  not  one  calculated  to  beget 
oonfldenoe  or  rellanoa,  but  the  eontraiy.  Bice  was  aottng  avowedly  as  the  agent  of  a 
party  whose  interesis  were  averse  to  Beed,  and  common  intalligenoe  would  hare  caused 
Beed  to  know  he  was  not  acting  as  his  friend  or  adTlsIng  his  Interests.  PresumpUfejyhe 
would  not  be  likply  to  stand  In  a  relation  different  from  other  pereons  representincadTene 
Interests.  From  the  time  the  within  statement  was  completed.  Bice  acted  In  a  boetile 
rather  than  a  friendly  spirit,  and  with  a  strong  asseitioB  of  <^)lnion  claimed  the  lose  was 
a  dead  loss  to  Beed,  and  thus  endeavored  to  Induce  Beed  to  think  he  could  do  no  better 
than  take  his  offer  of  one  hundred  dcdlars.  It  was  not  done  with  the  thought  on  dtlier 
side  that  he  was  a  friendly  adviser,  but  rather  as  one  driving  the  best  bargain  he  could  for 
Iris  employer.  In  this  Besd  could  soaroely  be  deceived.  All  this  time  Beed  was  appar- 
ently as  fully  conversant  with  the  fleets  of  the  case  as  Bice,  and  at  liberty  to  ascertain  the 
law  of  his  case  If  he  desired  to  do  so.  It  was  even  suggested  to  him  to  do  so  with  the 
probable  result. 

"  The  issue  made  on  the  tenth  defense,  and  upon  which  the  court  was  reguested  to  give 
the  law,  was  In  reference  to  a  state  of  fiusts  upon  which  plaintiff  below  irlalmffd  he  had 
been  Induced  by  ftmadulept  leprsseatatlons  made  by  the  company's  agent,  upon  wfaieh  ha 
had  a  right  to  rely,  and  did  rely*,  to  make  a  settlement  and  release  his  rights  under  the 
policies.  The  instruction  to  be  given  was  to  be  law  In  relation  to  the  state  of  fiaets  before 
stated.  Tlie  mle  of  the  law  Is,  that  where  tnud  enters  Into  a  transaotiott  to  the  Injoiy 
of  the  party  upon  whom  It  operates,  it  will  be  his  excuse  for  avoiding  the  apparent  obli- 
gations  of  the  contract.  But  it  is  not  every  erroneous  repreeeotation  that  wHI  avoid  a 
contract.  To  have  that  effect  It  must  be  as  to  a  fact  material  In  the  transaction,  not  ners 
opinion.  It  must  be  a  representation  of  a  material  matter  upon  which  the  party,  whoa 
It  affects  injuriously,  had  a  right  to  rely  and  did  rely.  If  the  representation  be  nera 
matter  of  opinion, or  of  a  fact  equally  within  the  knowledge  of  both  parties,  or  one  upon 
whiofa  the  par^  had  no  right  to  rely,  the  representatioas,  though  noted  on,  wOl  not 
vitiate  the  transaction. 

**Thls  Is  always  the  case  where  the  parties  are  mutually  cognisant  of  the  ftets  aeied 
on,  or  stand  on  an  equal  fboting  In  relation  to  them,  and  theve  eodsts  no  fiduciary  rdstbn 
between  them.  The  law  will  not  lend  its  aid  to  help  one  thus  situated  and  advised,  If  be 
voluntarily  neglects  to  protect  himself  by  the  ezerolse  of  his  common  sense.  See  th* 
following  oases  mors  or  less  strongly  maintaining  thess  principles:  Fbloy  v.  OawgU* 
SBIaokf.  18;a8Am.Deo.48;  GalUnff  v.  JVsu»a,9Ind.6T8;BlgelowFkwid,  1S,«:  JfofteiP 
V.  FhomU,Ina.Co.,n  Mich.  106;  Moom  v.  ^VtberoOle,  S  Btbb,6S0:  6  Am.  Deo.  «I8; 
Saundtn  v.  HatUrmemt  t  Ired.  88 ;  8T  Am.  Deo.  4Sn ;  Farrar  v.  .^bCoti,  1  Dev. 68;  M- 
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ton  V.  Hnod,  M  Pmb.  ScaK;  JbtO^rmu  t.  Burn«tU  5  H»«.  (JIJ»)  16B;    MAiii.  I>ec 
405;  SaUem  India  Rubber  €*u  ▼.  AdcuM^  &}  Pick.  296;  HaU  ▼.  27iom|MOii,  1  &  Jb  M.  443; 
1  Stoiy  Eq.  Jur.;  I  fttl  (lOth  ed.) :  1  Stoij  Con.  S  836  (5Ui  ed.)*^ 

Id  M<Aig»  ▼.  PPMvMit^  /tu.  Or.,  28  Mich.  KN^  tbe  court  said:  **  Iroton  was  the  agent  of 
the  adFerse  interest,  and  no  one  of  ordinary  experience  would  auppoee  him  likely  to 
forego  the  interests  of  bis  employers.  Presumptively  he  would  not  be  likely  to  stand  la 
aay  dUtorent  position  from  other  persons  dealing  at  ann's  iengdi.  But  he  might  assume 
adiflfieient  position  and  thus  become  responsible 

**  He  does  not  seem  to  have  done  this.  From  first  to  last  he  diq[>layed  a  somewhat  hos- 
tile aplrlt,  and  complainant  does  not  appear  at  any  time  to  have  been  convinced  that  his 
positions  were  right.  They  were,  except  as  to  some  questions  of  valivsUon ,  assertions  of  law 
and  n.>t  assertions  of  fact ;  and  while  ireton  undoubtedly  desired  to  impress  complainant 
with  tlie  dilBculty  of  doing  better,  it  was  very  far  from  being  done  with  any  idea  on  either 
sMe  that  he  iriw  «  friendly  adviser.  And  complainant  in  his  testimony  shows  that  he  was 
Influenced  in  his  settlement  by  a  consideration  of  the  inconveniences  and  delays  and  ex- 
panse of  a  litigation,  and  a  very  laudable  dislike  of  it.  But  this  is  a  very  different  thing 
from  mistaken  confidence. 

**'lliere  Is  no  satisfactory  evidence  that  Ireton  attempted  to  prevent  complainant 
ftMD  saekiov  advice,  and  theie  Is  DO  good  reason  given  why  he  did  not  obtain  it  He  was 
not  among  strangers,  and  he  was  aware  of  all  the  ftets.  It  was  his  duty,  as  a  man  of 
emnmon  prudence,  to  seek  advice  from  his  own  friends.  If  he  had  not  confidence  in  him- 
flBiC  There  was  time  and  opportunlly  to  take  advice,  and  there  was  no  pressing  haste  for 
a  ssctlement  at  all  before  the  whole  ground  should  be  reviewed.  None  of  his  legal 
rights  could  be  divested  by  taking  time  forgetting  up  the  proofs  in  tbe  regular  way.  The 
wiiulu  transaction  was  one  in  which  there  was  no  need  fbr  hasty  steps,  and  It  was  no« 
oommoo  prudence  to  attempt  such  a  speedy  arrangement  without  knowing  at  least  the 
extent  of  the  damage.  We  do  not  shut  our  eyes  u>  the  common  fact  that  this  eagemesa 
tossltle  is  veiy  often  stimulated  by  the  sort  of  peremptory  position  taken  in  this  case, 
and  that  this  domineering  course  is  a  valuable  auxiliary  to  fraud.  But  the  law  cannot 
Interfere  to  supply  a  lack  of  flrmneas  in  those  who  allow  themselves  to  yield  to  such  In- 
I,  without  some  further  element  of  misconduct.  A  man,  who  knows  or  has  the 
of  knowing  his  rights,  must,  under  ordinary  dreumstances.  be  expected  to  stand 
opon  them.  There  is  no  legal  fraud  or  duress  in  ordinary  cases,  in  declining  to  comply 
with  a  demand  without  litigation. 

*-'  We  are  then  forced  to  eoodnde  that^  however  unwise  this  hasty  settlement  was,  It  did 
lesnlt  ttma  the  abuse  of  ixmfideDoe.  and  was  not  an  actionable  fraud.'* 


HiLBERT  y.  Storek. 

05  lie.  00.) 
lf0ff9tUM$  inHrument — aUeraiion  — adding  name  of  witness. 

St^^^g  the  name  of  a  witneaa  to  a  note  without  the  maker's  knowledge  is  not 

a  material  alteration.     {See  nate^  p.  364.) 

ACTION  on  a  note.     The  opinion  states  the  facts.     The  defend- 
ant  had  judgment  below, 

Madtgan  Jk  Donwinrih^  for  plaintiff, 

Powtrs  A  PawerSj  for  defendant 
Vol,  XLVI  — 46 
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Pktbbs,  J.    The  action  is  upon  the  following  note  * 

''Littleton,  Mb.,  Od.  26, 1880. 

**  For  Tftlue  received  wo  jointly  or  separately  agree  to  pay  Nathan 
B.  Milbery,  of  Wicklow,  N.  b.,  or  order,  the  sum  of  nine  hundred 
dollars,  with  interest  at  nine  per  cent,  the  same  is  for  eighteen 
thousand  fniit  trees,  the  same  to  be  paid  June  1,  1881. 

'^  Witnessed  by  Hall  E.  Stobbr, 

'*  George  C.  Hatwaud,  Jr.  John  R.  Weed, 

Oeoroe  C.  Hayward,  Jr." 

The  note  was  not  witnessed  in  the  presence  or  with  the  consent 
of  Weed.  The  witness  saw  hi:  ^.  sign  the  note,  and  afterward,  be- 
foi-e  the  note  was  accepted  by  the  jiayee,  put  his  own  name  upon 
it  i\s  a  witness.  The  evidence  tends  sti'ongly  to  show  tiiat  the  act 
was  done  by  those  concerned  in  it,  through  a  mistake  of  their  legal 
rights  and  without  any  wrongful  or  improper  intent.  It  wasioiled 
at  the  trial,  that  if  Weed  signed  the  note  without  its  being 
witnessed,  and  after  he  had  |)arted  with  it,  without  his  knowledge 
or  consent,  it  was  witnessed  so  as  te  be  or  appear  to  be  a  witnessed 
note,  it  was  a  material  alteration  that  would  relieve  him  from  lia- 
bility upon  it. 

This  enunciation  correctly  states  the  general  rule,  but  the  nilc 
admits  of  an  exception.  The  nile  does  not  apply  to  a  case  where 
a  person  sees  the  maker  sign  and  aftenvard  tulds  his  own  name 
as  a  witness  behind  the  back  of  the  maker,  without  his  knowledge 
and  consent,  the  act  having  been  done  or  procured  to  be  done 
through  honest  motives  and  without  any  wrongful  intent.  The 
law  shrinks  from  upi)lying  the  severest  rule  in  such  a  case,  but 
pardons  the  act  ui>on  the  graunds  of  expediency  and  for  the  pub- 
lic good.  It  is  a  somewhat  common  belief  among  the  masses  of 
the  i)eople,  that  if  a  person  sees  anotlier  sign  an  instniment,  or  if 
he  knows  his  handwriting,  such  person  may  attest  his  knowledge 
of  the  fact  by  signing  the  instrument  as  a  witness  without  the 
maker's  knowledge  or  consent.  This  is  often  the  case  with  con- 
tracts, bonds  and  deeds,  as  well  as  with  promissory  notes.  It  is 
better  that  a  maker  or  promisor  should  occasionally  and  accident- 
ally have  such  a  slight  risk  or  chance  of  injury  imposed  upon  him, 
than  that  many  important  deeds  and  notes  should  become  through 
innocent  mistake  invalidated  and  lost. 

The  general  rule  was  reluctantly  sustained  by  the  Massachusetts 
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ooart  in  the  case  of  Hwmt  v.  Wattis^  11  Mass.  309;  6  Am.  Dee.  169. 
In  that  case  the  witness  did  not  see  the  maker  sign  the  note.  In  SmWi 
T.  Dunham,  8  Pick.  246,  the  exception  to  the  rule  or  its  qualification 
was  established.  The  court  held,  that  the  act  being  innocently  done, 
it  did  not  amount  to  a  technical  alteration.  In  Foi'd  v.  Ihrd,  17 
Pick.  418,  it  was  held  to  be  a  harmless  act  to  add  a  witness  to  an 
instrument  without  the  maker's  consent,  the  instmmcnt  having 
been  witnessed  befoi*e.  In  that  case  no  fraud  was  suggested.  In 
AdaniB  7.  Frye,  3  Mete  103,  the  obligee  of  an  unattested  bond  got 
a  person  who  knew  the  handwriting  of  the  obligor,  but  was  not 
present  when  the  bond  was  signed,  to  add  his  name  as  a  witness  to 
the  bond  ;  and  in  that  case  the  bond  was  held  not  to  be  avoided, 
it  being  shown  that  the  act  was  done  without  any  wrongful  intent. 
It  IS  there  said  by  the  court :  ^  We  think  it  would  be  too  severe  a 
rule,  and  one  Avhich  might  operate  with  great  hardship  upon  an 
innocent  party,  to  hold  inflexibly  that  such  altcmtion  would  in  all 
cases  discharge  the  obligor  from  the  performance  of  his  contract  or 
obligation.  If  an  alteration,  like  that  made  m  the  present  case, 
can  be  shown  to  have  been  made  honestly,  if  it  can  be  reasonably 
accounted  for,  as  done  under  some  misapprehension  or  misttike,  or 
with  the  supposed  consent  of  the  obligor,  it  should  not  operate  to 
avoid  the  obligation. '^  Willard  v.  Clarke^  7  Mete.  435,  afiSrmsthe 
doctrine  of  the  Massachusetts  cases  preceding  that  case. 

We  regard  the  doctrine  as  fully  established  by  our  own  adjudi- 
cations. In  Brackett  v.  Mountfort,  11  Me.  115,  it  was  held  that 
the  note  was  avoided  by  such  an  unanthorized  alteration.  In  that 
case  the  witness  did  not  see  the  maker  of  the  note  sign  his  name, 
and  he  added  his  own  name  thereto  more  than  ten  years  after  tiie 
note  was  made.  The  court  evidently  regarded  it  as  a  fraudulent 
alteration.  In  ItoUins  v.  Barlhll,  20  Me.  319,  it  was  held  that  the 
validity  of  a  note  would  not  be  uestroyed  by  a  subscribing  witness 
attesting  the  note  generally,  wlien  he  saw  only  one  of  the  three 
promisors  execute  the  note,  the  act  being  done  without  a  wrongful 
intention.  In  Tltornton  v.  Applelon,  29  Me.  298,  the  attesting  wit- 
ness saw  the  maker  sign  the  note,  and  afterward,  without  the 
knowledge  and  consent  of  the  maker,  at  the  request  of  the  ])ayee 
witnessed  the  same.  But  this  act,  it  was  lield,  did  not  annul  the 
note,  it  being  done  without  any  intention  to  dcfniud.  Mr.  Parsons 
(2  Bills  and  Notes,  555),  approves  the  doctrine  unliesitatiiigly. 
Other  authorities  could  be  added.     Procuring  such  an  attestation 
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woald  be  prima  facts  evidence  of  fraoduleat  intent.    Bat  that  may 
be  rebutted  and  disproTed* 

What  may  bo  the  effect  of  adding  a  new  maker  to  the  note  before 
delivery,  without  the  consent  of  the  other  promisorBy  is  not  now  a 
question  before  us.     Upon  that  point  the  authorities  are  divided. 

Bzcepiions  wsUnned, 

Applrton,  G.  J.y  Waltok^  DiLSFOtas,  Viroix  and  Stxokds, 
JJ.^  concurred. 

NoTB  BT  TBB  RsFORTBi.-  Mr.  Danlels  obeerres  9  Neg.  Inst.,  $  1803):  **  But  It  is  trwdliis 
on  dameerous  uid  at  least  doabtf  ul  ground  to  coantaBanoD  this  doctrinai  It  Is  tmo  that 
whero  proved  to  have  been  done  honestly  thKMighout,]ittle  if  any  harm  could  be  wroun^t ; 
but  if  permitted  at  all.  It  is  by  no  means  clear  that  by  forging  the  names  of  pnunisorB  and 
of  witnesses  the  door  might  be  opened  for  extensive  frauds.  Upon  the  minds  of  a  Jury, 
the  more  solemn  the  form  of  the  instrument  the  greater  its  weight  Indeed  every  marlE 
of  authenticity  must  Insensibly  or  otherwise  liave  its  effect  on  all  minds.  Certainly,  a 
court  should  exact  very  rigid  proof  of  perfect  good  faith ;  and  we  are  sustained  by  high 
Authority  in  the  opinion  wliich  our  mind  has  reached,  that  It  would  be  better  not  to  per- 
mtt  such  liberties  to  be  taken  with  the  righU  of  others.*'   GitingS  Pan.  Notes  and  Bflb. 
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05  Me.  IM.) 
Marriage — eircumdanHal  proof  tf. 

Gbreumstaiitlal  proof  of  a  marriage  ia  valid  in  a  civil  action  as  against  a  sub- 

sequent  ceremonial  marriage.* 

ACTION  for  pauper  sup^^lies.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

A.  P.  Ooiild,  for  plaintiffs. 

2>.  iV.  Mariland  and  J:  H.  Poiier,  for  defendants* 

Barrows^  J.  The  verdict  is  for  the  plaintifb  for  tlie  amount 
claimed  in  the  writ  for  supplies  furnished  William  0.  Kaherl,  aliai 
Orriii  S.  Carle  and  his  alleged  wife>  Maiy  0.  alias  Orraville  M.  and 
their  children.  The  defendants  pi'esent  the  case  u})on  a  motion  to 
set  aside  the  Tci-dict  as  against  law  and  eyidence  and  upon  exccp 

*  To  same  effect,  Droie«r  t.  Bowen^  1  Abb.  Ct.  A  pp.  Dec.  11. 
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tions  to  the  rofiisal  of  thcpreBiding  judge  to  admit  certain  evidenoe 
by  them  offered,  the  character  and  bearing  of  which  will  be  here* 
after  considered. 

[Omitting  minor  points.] 

The  plaintiffs  proved  the  regular  performance  of  the  marriage 
ceremony  between  Kaherl  and  the  woman  who  is  alleged  in  the 
writ  to  be  his  wife,  March  19,  1873.  All  that  was  necessary  to 
make  a  legal  and  valid  marriage,  if  the  parties  were  capable  of  con- 
tracting one,  was  made  to  appear.  It  liad  been  followed  by  half  a 
dozen  years'  cohabitation  and  the  birth  of  children.  To  impeach  it 
the  defendants  proposed  to  establish  the  fact  of  a  previous  maiTiage 
of  Kahcrl  with  Esther  Craig  (who  was  living  March  19,  1873,  the 
date  of  the  marriage  with  Mrs.  Ott),  by  evidence  of  cohabitation 
for  a  considerable  number  of  years,  i-eputation,  birth  of  children 
and  contemporaneous  admissions  and  claims  of  both  parties  to  tlie 
alleged  marriage  contract.  They  did  not  offer  to  prove  a  legal  mar- 
riage by  direct  testimony,  and  the  presumptive  evidence  above  re- 
ferred to  was  rejected  by  the  pi'esiding  judge. 

Defendants  contend  that  it  ought  to  have  been  received,  and  if 
found  full  and  complete  enough  to  satisfy  the  jury  that  Kaherl  had 
a  legal  wife  alive  at  the  time  the  marriage  was  solemnized  between 
him  and  Mrs.  Ott,  then  that  marriage  was  invalid,  and  the  jury 
should  have  been  instructed  that  she  and  her  children  by  Kalierl 
did  not  acquire  thereby  a  settlement  in  the  defendant  town.  This 
result  would  unquestionably  follow  if  there  was  evidence  upon 
which  it  would  be  comjietent  for  the  juiy  to  find  that  there  was  a 
valid  marriage  between  Elaherl  and  Esther  Craig.  Harrison  v. 
Lificaln,  48  Me.  205 ;  Howland  v.  Burlington^  53  id.  54 ;  FMston  v. 
Wiscassei,  4  id.  293.  The  inquiry  is  as  to  the  admissibility  of  pre- 
sumptive evidence  to  establish  the  first  marriage  as  against  di- 
rect proof  of  the  due  solemnization  of  the  second,  while  Esther 
Craig,  the  reputed  first  wife,  was  living. 

The  question  is  not  free  from  difficulty,  and  there  are  dicta  and 
decisions  of  respectable  courts  which  go  far  to  sustain  the  ruling  at 
nisi  prius  by  which  the  evidence  was  excluded.  But  the  general 
rule  has  long  been  understood  to  be  as  laid  down  by  Lord  Ken^yoic . 
in  LeaeLer  v.  Barrt/,  1  Esp.  353  ;  that  in  every  civil  case,  except  an 
action  for  eriin.  con.,  general  reputation,  the  acknowledgment  of 
the  parties  and  reception  by  then*  friends,  etc,  as  man  and  wife  was 
Buflicient  proof  of  the  marriage,  although  in  an  action  for  crimi- 
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nal  oonTeFsatioiiy  for  reasons  well  assigned  by  Lord  Hajtsfibld,  in 
Birl  Y.  BarloWy  1  Doug.  170  (referring  to  Morris  v.  Jft&r,  4 
Burr.  3057)  there  must  be  pi'oof  of  an  actual  marriage,  and  the 
same  strictness  is  required  in  an  indictment  for  bigamy.  Sc^c  also 
Read  v.  Passer,  1  Esp.  213,  214 ;  Hervey  v.  ffervey,  2  W.  lA.  877 ; 
Miller  t.  ymte^  80  III.  580  ;  and  numerous  other  cases,  where  it  is 
said  that  no  other  exceptions  should  be  allowed.  That  proof  by 
circumstances,  reputation,  conduct  of  the  parties  and  the  like  has 
long  been  lieUl  comj)etent  in  settlement  cases,  see  Rex  v.  Siacldand, 
Burr.  Set.  Cases,  508 ;  1  W.  Bl.  367 ;  Newburypori  t.  Boaihhayj 
9  Mass.  414. 

The  court  in  this  State  have  explicitly  recognized  the  genend 
rule  in  Pratt  v.  Pierce,  36  Me.  454,  and  Taylor  v.  Robinson,  29  id. 
328,  where  tlie  court  add,  **  we  find  no  authority  for  distinction  in 
cases,  where  the  party  to  the  marriage  is  a  party  to  the  suit,  aud 
wishes  to  prove  the  marriage,  and  where  the  attempt  to  establish 
the  marriage  is  by  one  who  is  a  stranger  thereto ;  citing  Fenton  v. 
Reed,  4  Johns.  52,  and  the  text-books  of  Starkie  and  Greenleaf. 
The  nature  of  the  testimony,  and  the  grounds  of  its  admissibility 
are  dealt  Avith  somewhat  in  eztenso  in  Greenleaf's  Evidence,  vol. 
2,  pp.  443  et  seq.,  g§  461,  etc.,  2d  edition. 

The  general  doctrine  unquestionably  is,  that  circumstantial  evi- 
dence is  always  competent,  and  in  most  cases  sufficient  proof  of 
marriage  in  civil  cases. 

How  did  this  exception  (for  an  exception  it  is  conceded  to  be,  in 
the  cases  which  most  strongly  support  it)  grow  up,  and  upon  what 
reason  is  it  based  ? 

Apparently,  part  of  the  confusion  in  the  decisions  and  dicta  has 
come  from  the  use  of  the  terms  "marriage  in  fact,"  '^ actual  mar- 
riage "  and  *'  legal  marritige,"  to  denote  a  marriage  proved  by  direct 
evidence  in  contradistinction  to  a  marriage  proved  by  circumstantitd 
or  presumptive  evidence.  It  should  bo  borne  in  mind  that  it  is  an 
actual  legal  marriage,  which  is  the  thing  to  be  proved,  whether  tlie 
evidence  offered  is  circumstantial  or  direct.  As  to  what  constitutes 
a  legal  and  valid  marriage,  see  Revised  Statutes,  chap.  59,  §  17* 
Another  source  of  confusion  is  the  failure  to  regard  the  distinction 
between  civil  and  criminal  cases  as  to  the  amount  of  evidence  a*- 
quired  to  overcome  the  presumption  of  innocence. 

In  the  latter  class  it  must  be  such  as  shall  exclude  all  reasomible 
doubt  of  guilt,  while  in  the  former,  where  it  comes  collaterally  in 
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qneefcion,  it  sufBoes  if  there  is  a  preponderance  of  evidence,  which 
satisfies  the  jury  of  the  fact.  This  court  recognizes  that  distinc- 
tion in  EHis  V.  BuzzeH,  60  Me.  209  ;  s.  c,  11  Am.  Rep.  204.  And 
with  us  even  in  criminal  prosecutions,  while  common  reputation 
and  the  like  are  not  competent  to  prove  the  marriage,  other  cir- 
cumstantial evidence,  such  as  cohabitation,  birth  of  children,  and 
contemporaneous  recognition  of  the  fact  by  the  parties  to  the  mar- 
riage contract  is  admissible.  State  v.  Libby,  44  Me.  478-480.  Still 
another  element  which  has  served  to  mtroduce  clashing  dicta  into 
the  discussions  in  the  di£Ferent  courts,  is  the  fact  that  the  question 
most  frequently  lias  arisen  in  cases  involving  succession,  legitimacy 
of  children,  and  dower,  where  the  judges,  all  alike  animated  by  the 
desire  to  decide  according  to  the  legal  rights  of  the  parties,  have 
chanced  to  be  very  differently  impressed  by  the  probative  force  of 
the  ever  varying  character  and  combination  of  the  circumstances, 
adduced  in  the  di£Ferent  cases  to  establish  a  marriage  by  presump- 
tive proof. 

But  shall  we  lay  it  down  as  matter  of  law  that  there  can  never 
be,  in  a  civil  case,  where  it  comes  collaterally  in  question,  an 
amount  of  circumstantial  evidence,  sufficient  to  establish  a  legal 
marriage  against  the  presumption  of  innocence? 

This  is  precisely  what  a  decision  which  i*ejects  all  circumstantial 
evidence  in  a  case  like  this,  where  it  comes  in  collision  with  direct 
proof  of  the  due  solemnization  of  a  subsequent  marriage,  amounts 
to. 

The  question  is  one  of  too  much  practical  importance  to  pass 
without  a  strict  examination  of  the  decided  cases,  and  a  careful 
consideration  of  the  consequences  of  the  decision.  It  is  easy  to 
conceive  of  cases  where  we  might  find  ourselves  compelled  to  do 
an  irremediable  wrong,  if  circumstantial  evidence  of  a  prior  mar- 
riage can  never  bo  allowed  to  come  in  to  overcome,  if  it  can,  direct 
proof  of  a  subsequent  marriage.  Suppose  a  young  couple,  of 
decent  character  and  repute,  to  have  been  married  many  years  ago 
in  a  town  where  the  records  of  marriages  have  since  been  burnt,  or 
by  a  minister  or  magistrate  who  has  failed,  as  they  not  infrequently 
do,  to  make  due  return  to  the  records  of  its  solemnization,  and 
that  the  witnesses  to  the  marriage  are  dead  ;  but  the  parties  have 
lived  and  cohabited  tis  husband  and  wife  in  the  immediate  vicinity 
and  among  their  kiudrod  and  friends,  and  had  children  born  to 
them,  and  have  been  i*ocogiiized  by  their  neighbors  and  by  each 
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other  218  lawfully  married.  Now  suppose  the  husband,  after  a 
series  of  years,  becomes  de^uniyed  and  reckless,  leaves  his  family; 
goes  to  another  section  of  the  State,  and  there  is  direct  proof  that 
there,  under  an  assumed  name,  he  goes  through  the  form  of  mar- 
riage with  a  woman  in  low  life  with  whom  he  afterward  cohabits 
and  by  whom  ho  has  children.  Sup^Kwe  the  question  arose  in  a 
suit  touching  dower  or  inheritance.  Is  it  a  conclusion  of  law  that 
direct  proof  of  the  second  marriage  must  of  itself  deprive  his  real 
wife  of  dower  and  his  legitimate  children  of  the  right  of  inherit- 
ance, and  stigmatize  her  as  a  concubine  and  them  as  bastards,  be- 
cause circumstantial  evidence  of  the  first  marriage  cannot,  how- 
ever strong,  be  received  to  combat  the  presumption  of  innocence^ 
and  the  validity  of  the  second  marriage?  To  us  it  seems  to  be 
a  question,  not  of  Uie  competency,  but  of  the  strength  and  suffi- 
ciency of  evidence  in  every  case,  and  that  the  testimony  should  bo 
received  and  passed  upon  by  the  jury,  subject  to  the  power  of  the 
court  to  set  aside  any  unwarrantable  conclusion  which  they  uuqp 
draw. 

How  is  it  practicable  for  the  court,  without  hearing  it,  to 
ascertain  the-  probative  force  of  all  the  circumstantial  evidence^ 
which  it  is  possible  to  adduce  in  a  given  case,  and  to  say  in  advaoos 
tluit  it  cannot  produce  even  a  higher  degree  of  satisfaction  and 
certainty  than  would  the  direct  testimony  of  a  witness,  whose  rcjm- 
tation  may  be  doubtful,  or  his  memory  treacherous  and  indistinci;, 
or  who  may  have  some  secret  motive  to  testify  falsely  ?  Agsvin, 
suppose  it  is  the  party  whose  right  it  is  to  move  first  in  the  trial  of 
the  cause  which  relies  on  the  circumstantial  evidence,  is  it  to  be 
objected  to  and  excluded,  on  proof  to  the  presiding  judge,  that  liis 
o])poncnt  has  direct  evidence  of  another  marriage,  the  efFect  of 
which  would  be  to  show  one  of  the  parties  to  this  guilty  of  a  crime, 
if  this  is  to  be  regai-ded  as  established  ?  Or  after  the  direct  evi^ 
deuce  of  the  other  marriage  has  been  adduced,  is  the  judge  to  bo 
called  upon  to  rule  out  the  circumstantial,  however  satisfactory,  as 
not  fit  to  be  weighed  against  the  presumption  of  innocence?  This 
court  has  not  been  wont  to  regard  the  evidence  of  circumstancei 
thus  lightly.  We  have  seen  it  was  admissible  to  affect  possibly  to 
control  that  presumption  even  in  criminal  cases.  State  v.  Libbg^ 
nupra. 

In  a  settlement  case  where  the  validity  of  a  second  marriage  was 
in  issue,  the  presumption  of  innocence  was  not  held  to  outweigh 
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tlie  prcsamption  of  confcinuaiice  of  life  in  tho  absence  of  evidenoew 
Itex  V.  HarbornBy  2  Ad.  &  £.  540.  And  see  renuirk  of  Kxht,  J.» 
in  HaxriMu  v»  Lincoln^  48  lie*  top  of  p.  209.  Bat  tho  decifliont 
lelied  on  to  support  the  ruling  must  not  be  overlooked. 

The  most  direct  is  PouUney  v.  Fairiaimn,  Brayt.  18&  The  eaaa 
was  an  appesil  from  an  order  of  justices  for  removal  of  paupen 
from  the  plaintiff  to  the  defendant  town.  The  male  panper  called 
by  plaintiffs  testified  that  he  was  lawfully  married  to  the  female 
pauper.  Defendants  then  offered  to  prove  by  the  femido  that  prior 
to  that  marriage  she  was  lawfully  married  to  another  man  who  ia 
still  alive,  but  her  testimony  was  excluded,  as  was  also  eridenee  of 
the  former  marriage  by  cohabitation  and  reputation,  and  plaintiffa 
had  a  verdict.  Upon  a  motion  for  new  trial  there  was  a  per  curiam 
opinion,  the  whole  of  which  is  as  follows  :  ''Asenath  beingj^rtuMi 
facie  the  wife  of  John  Slyter,  it  was  necessary  a  previous  legal  mar* 
riage  should  be  proved  to  show  she  was  not  his  legal  wife  ;  cohabi-* 
tation  with  Austin,  though  sufficient  to  charge  him,  was  not  propex 
evidence  to  disprove  her  the  wife  of  Slyter.''  "  Motion  dismissed." 
If  the  case  is  correctly  reported  it  evidently  had  very  little  con* 
fiideration.  No  reason  is  given,  for  making  an  additional  exception 
to  the  general  doctrine.  Not  so  with  Jones  v.  Jones^  45  Md.  144^ 
and  s.  c,  on  a  second  trial,  48  id.  391,  upon  which  the  niling  at 
nm/7riW  seems  to  have  been  based.  Tho  case  was  carefully  ex- 
amined, and  in  the  second  opinion  the  authorities,  pro  and  con^ 
were  deliberately  reviewed. 

The  whole  basis  upon  which  the  exception  to  the  general  rule 
reats  is  develojied.  If  it  be  found  either  that  the  doctrine  of  the 
Maryland  decision  ought  not  to  be  sustained  to  its  full  extent,  or 
that  the  case  before  us  is  not  within  it,  on  account  of  some  essen- 
tial difference  between  the  facts  presented,  or  between  tho  criminal 
law  of  this  State  and  that,  we  may  be  saved  the  necessity  of  a  fur- 
ther detailed  review  of  the  authorities  on  either  side.  In  the  out* 
set  it  is  to  be  observed  that  at  neither  of  the  trials  in  Jones  v.  Jones 
does  it  appear  that  any  evidence,  either  circumstantial  or  direct,  of 
fho  fact  of  the  marriage  in  controversy  was  excluded.  The  ques- 
tions arose  in  the  first  instance  upon  the  withholding  of  certain  re- 
quested instructions  as  to  the  sufficiency  of  the  evidence,  and  in 
^c  second,  upon  the  giving  of  those  instructions  so  that  the  sec- 
ond decision  is  simply  a  reiteration  of  the  first,  with  a  more  elabo- 
rate review  of  the  authorities.  The  Maryland  court  had  their  whole 
Vol.  XLTI— 47 


370  MAINE, 

Oundea  t.  BtHgnAm, 


CMe  before  them,  and  it  was  in  brief  as  follows :    It  was  a  suooes- 
sion  esse,  to  determine  whether  the  claimant^  H.  J.,  was  the  Inti- 
mate son  of  the  decedent,  A.  D.  3.,  and  whether  there  was  a  widow, 
and  if  so^  wha    The  parties  inyolved  were  colored,  and  some  <rf 
them  at  least  formerly  slayes.    On  the  part  of  H.  J.  it  was  claimed 
that  although  he  was  the  fmit  of  a  meretricious  connection,  still 
his  father  subsequently  married  his  mother,  who  was  a  slave,  and 
the  ordinaiy  circumstantial  evidence  was  ofPered  to  prove  it.    On 
the  other  hand  it  was  claimed  that  at  the  date  of  that  alleged  mar- 
riage, A.  D*  J.  was  the  lawful  husband  of  A.  S.,  who  died  in  1844, 
after  which  he  married  a  third  woman,  F.  M.,  who  claimed  to  be 
his  widow.    The  court  very  properly  held,  that  where  the  com- 
mencement of  the  cohabitation  was  meretricious,  the  mere  continu- 
ance of  it  without  any  evidence  to  show  a  change  in  the  relations 
and  status  of  the  parties  would  not  prove  a  marriage,  but  if  there 
was  such  evidence  of  a  change  in  their  conduct  and  repute,  though 
not  amounting  to  direct  proof  of  marriage,  it  would  bo  competent ; 
and  applying  it  to  the  case  in  hand,  if  there  was  proof  that  after 
the  illegitimate  birth  of  H.  J.  there  was  cohabitation  of  his  father 
and  mother,  the  latter  assuming  the  name  of  the  former,  and  they 
treated  each  other  as  man  and  wife,  and  him  as  their  child,  and 
were  treated  and  reputed  to  be  man  and  wife  by  their  friends  and 
acquaintances,  these  are  facts  to  be  submitted  to  the  jury,  from 
which  marriage  may  .bo  inferred,  notwithstanding  the  original  illicit 
connection.     *    *     *    But  the  court  proceeded  to  hold  that  if  it 
be  found  as  a  fact  that  A.  D.  J.  was  married  to  A.  S.  or  F.  M. 
during  the  lifetime  of  the  claimant's  mother,  there  being  no  evi- 
dence of  any  divorce,  all  mere  presumption  of  previous  marriage 
with  her,  founded  simply  on  habit  and  repute,  is  at  once  over- 
thrown, and  it  then  becomes  incumbent  upon  the  claimant  to  es- 
tablish the  alleged  marriage  of  his  mother  to  A.  D.  J.  as  an  actual 
fact  by  more  direct  proof.     And  it  is  plain,  from  the  reasoning  of 
the  court  and  the  authorities  cited,  that  this  conclusion  rests  on 
the  strength  of  the  presumption  that  A.  D.  J.  was  not  guilty  of 
bigamy.    This  is  simply  aflSrmed  in  a  more  elaborate  opinion  in  48 
Md.  891.     It  is  apparent  from  some  expressions  in  the  cases  that 
the  cohabitation  of  A.  D.  J.  with  the  mother  of  the  claimant  was 
not  regarded  as  a  crime,  or  as  any  thing  but  an  offense  against 
decency  and  the  moral  law. 

Hercni)on  wo  remark  that  it  would  seem  that  if  the  legal  mar- 
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riage  of  A*  D.  J .  with  A.  S.,  Fcbmarj  14, 1819,  was  established, 
the  strongest  direct  proof  of  liis  subsequent  marriage  to  the  claim- 
ant's mother  could  not  have  availed  the  claimant ;  and  that  if  by 
including  in  the  same  category  the  subsequent  marriage  with  F. 
M^  it  is  intended  to  assert  that  no  circumstantial  evidence,  however 
strong,  of  a  previous  marriage  can  amount  to  a  preponderance  of 
proof  against  the  presumption  of  innocence,  wo  do  not  assent  to 
the  doctrine.  With  us  fornication  and  lewd  and  lascivious  cohabi- 
tation are  offenses  against  the  criminal  law,  as  well  as  bigamy.  We 
do  not  see  why  we  should  infer  that  two  persons  have  been  guilty 
of  the  former  offenses,  rather  than  that  one  of  them  has  been  guilty 
of  the  latter.  Nothing  but  the  adoption  of  the  doctrine  that  proof 
of  a  marriage  ceremony,  regularly  solemnized,  raises  a  presumption 
not  laerelj  prima  facie,  hat  juris  et  dej^ire,  against  the  validity  of 
a  prior  marriage  of  one  of  the  parties,  whenever  it  happens  that 
such  prior  marriage  can  be  proved  by  circumstantial  evidence  only, 
will  justify  the  exclusion  of  the  circumstantial  evidence. 

This  must  be  so  on  account  of  the  practical  difRculty  in  conduct- 
ing a  trial  where  such  an  issue  is  involved,  to  which  we  have  before 
alluded. 

True,  the  evidence  may  or  may  not,  when  presented,  be  found 
sufficient  to  pr^ail  against  the  counter  evidence  and  the  presump- 
tion of  innocence. 

But  like  circumstantial  evidence  in  other  cases,  we  cannot  say 
without  hearing  it  that  it  will  not  be  strong  enough,  not  only  to 
preponderate  against  that  presumption,  but  to  exclude  every  reason- 
able doubt. 

We  do  not  find  in  the  cautious  action  and  utterances  of  the 
Maryland  court  an  authority  against  its  admissibility. 

In  nearly  all  the  cases  cited  the  courts  are  dealing  with  the  weight 
and  effect  of  the  testimony,  and  not  with  its  competency. 

In  Archer  v.  Haxihcocky  6  Jones  L.  421,  the  admissibility  and 
sufficiency  of  the  circumstantial  against  the  direct  evidence  is  af- 
firmed, and  the  court  refuse  to  recognize  any  exceptions  to  the 
general  rule,  except  in  prosecutions  for  bigamy  and  actions  for 
criminal  conversation. 

In  this  country  the  conditions  are  far  less  favorable  to  the  making 
of  direct  proof  of  a  marriage,  when  a  contest  arises  in  which  it  is 
called  in  question,  than  they  are  in  England.  See  the  forcible  re- 
marks of  Campbell,  G.  J.,  as  to  the  difficulty  of  making  other 


ZJ2 MAINE, 

Camden  v.  Belgrade. 


tlian  circumstantial  proof  with  us.  Herein  is  a  sufiBcieiit  reason 
why  the  English  decwions  upon  this  point  should  not  be  regarded 
as  applicable  to  the  different  state  of  things  which  is  foand  here. 

The  Upper  Canada  decisions  natnrally  follow  the  English. 

Looking  now  at  the  proof  offered  in  the  present  case,  we  find 
that  the  defendants  took  one  step  toward  making  proof  by  the 
record  of  the  marriage  of-  Kaherl  with  Esther  Craig.  Their  inten- 
tions of  marriage  were  duly  recorded  in  the  town  where  Kaherl 
lived,  September  13,  1854.  The  defendants  proved  also  that  the 
books  containing  the  records  of  intentions  and  marriages,  between 
1852  and  1857,  in  Angnsta,  where  Esther  Craig  resided,  and  where 
the  marriage  is  supposed  to  have  taken  place,  were  long  since  burnt 
up  or  lost,  and  that  David  Wilbor,  the  magistrate,  by  whom  they 
claimed  the  marriage  was  solemnized,  is  dead.  The  lack  of  record 
proof  is  thus  accounted  for.  They  could  not  call  upon  Kaherl  to 
criminate  himself.  We  think  it  cannot  be  said  as  matter  of  law 
that  the  fact  that  he  had,  under  an  assumed  name,  contracted  a 
second  marriage  while  Esther  Craig  was  living,  raises  such  a  con- 
clusive presumption  that  he  was  not  previously  legally  married  as 
to  exclude  the  ordinary  circumstantial  evidence  to  show  that  he 
was,  in  a  suit  where  the  validity  of  the  two  marriages  comes  in 
<]uestion. 

Whether  circumstantial  evidence  will  suffice  to  establish  in  a 
civU  case  of  this  description  the  validity  of  a  prior  marriage  as 
against  a  later  one,  where  there  is  direct  proof  of  the  performance 
of  the  ceremony,  must  depend  always  upon  its  character  and  force, 
in  each  case  where  it  is  presented.  We  cannot  say,  until  it  has 
been  heard,  tliat  it  will  not  outweigh  the  counter  evidence,  and  any 
presumption  of  innocence  there  may  be  to  overcome. 

BxcepHom  9U8iainsd. 

Applbtov,  0.  J.,  Walton,  Danfobth,  Vinaiif  and  Psrus^ 
J  J.,  coDcncred. 
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HbYWOOD  V.   TlLLSOH. 

(75  Me.  S6.) 

JbBtion — for  r^ktmng  to  mnfhg  tauikmr*§ 

Ko  aetioii  liee  by  the  owoer  of  a  hoaae  a^^ainst  one  who  nudidoiiBlj  xef  uBes 
to  employ  any  tenant  of  each  house,  and  thue  prevento  the  renting, 

i  GTION  of  damages.    The  opinion  states  the  case. 

A.  P.  Chuld,  for  plaintiff. 

D.  N.  Mofilandy  for  defendant 

Applbtok,  0.  J.    This  is  an  action  on  the  case.    The  plaintiff 
in  his  writ  alleges  that  on  December  19, 1875,  he  was  seised  of  a 
dwelling-house  on  Hurricane  island  of  great  value,  yielding  an  an- 
nual rent  of  one  hundred  dollars  which  he  should  "be  receiving, 
were  it  not  for  the  wrongful  act  of  the  defendant,  and  ought  to  re- 
ceive from  one  Charles  H.  Sanborn  and  other  tenants ;  that  he 
leased  the  dwelling-house  and  premises  to  said  Sanborn  for  the 
term  of  one  year,  which  sum  said  Sanborn  was  willing  to  pay ;  that 
the  defendant  was  the  occupant  and  owner  of  said  Hurricane  island, 
and  engaged  in  quarrying,  cutting  and  working  granite,  and  ship- 
ping the  same  to  market ;  that  there  was  no  opportunity  to  lease 
any  building,  except  to  those  in  the  defendant's  employ ;  yet  the 
defendant  knowing  this,  and  to  deprive  the  plaintiff  of  the  rents 
and  profits  arising  therefrom,  did  on  December  29, 1875,  order  and 
direct  the  said  Sanborn  to  pay  him  only  twenty  dollars  a  year,  in- 
stead of  ninety-six  dollars,  and  threatened  to  discharge  said  San- 
born if  he  did  not  comply  with  his  order,  by  means  whereof  the 
plaintiff  received  but  one  dollar  and  sixty-seven  cents  per  month, 
instead  of  eight  dollars ;  that  afterward  on  August  1,  1876.  said 
Tillson  ordered  and  directed  said  Sanborn  to  leave  said  dwelling- 
house  and  refused  to  allow  him  to  remain  therein,  and  threatened 
to  discharge  him  from  his  employment,  unless  he  should  leave  said 
dwelling-honse  ;  and  that  the  said  Tillson  threatened  to  discharge 
any  and  all  persons  from  hisemplojrment,  and  expel  them  from  the 
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island,  who  shoald  occupy  said  premises  and  become  tenants  of  the 
l)Liintiff, — by  means  of  which  orders,  threats  and  directions,  the 
siiid  Sanboni  was  induced  to  and  did  leave  the  premises,  and  re- 
f iiscil  to  jmy  for  the  use  of  the  same,  and  to  occupy  the  same, — 
wliercby  the  jilaintiff  has  been  unable  to  rent,  lease  or  sell  said 
dwelling-house,  and  has  lost  all  benefit  from  the  same.  | 

The  second  count  is  in  troyer  for  the  conversion  of  the  plaintiffs 
dwelling-house. 

The  evidence  in  8up^K)rt  of  the  plaintifTs  claim  comes  entirely 
from  him,  and  witnesses  called  by  hinu 

The  defendant  is  owner  of  Hurricane  Island,  has  extensive  qiur- 
ries  there,  doing  a  large  business,  having  important  contracts  with 
the  government,  and  six  hundred  men  in  his  employ. 

The  plaintiff  went  into  the  defendant's  employ  as  a  stone  cutter 
in  1873,  and  purchased  the  house  referred  to  in  the  declaration, 
lu  the  full  of  1874,  for  two  hundred  and  fifty  dollars,  and  was  dis- 
ehai'ged  in  October,  1875.  He  testified  that  he  ^'  made  no  attempt 
to  injure  General  Tillson,  previous  to  his  (my)  discharge";  that  he 
^*  hiid  been  taking  notes  in  regard  to  the  management  of  the  job," 
and  was  'Agoing  to  keep  the  notes  in  case  the  job  was  ever  investi- 
gated ;"  that  he  '^ furnished  information  to  the  newspapers  in  re- 
gard to  the  management  of  the  government  works ;"  wrote  articles 
in  the  Boston  Herald  and  the  Rockland  Opinion  ;  that  when  the 
Litter  paper  was  indicted  for  a  libel  growing  out  of  the  articles 
he  was  hero  two  weeks  in  procuring  witnesses  for  the  publisher ; 
tliat  he  said  lie  considered  the  defendant  a  damned  scoundrel,  that 
he  so  testified  on  the  trial  of  the  indictment,  and  that  he  ^' so  con- 
siders him  now." 

The  house  was  built  on  defendant's  land  by  verbal  permission  of 
his  clerk. 

Such  is  the  relation  of  the  parties. 

The  plaintiff  claims  to  recover  in  trover,  but  he  testifies  that 
General  Tillson  told  him,  ''that  he  would  not  interfere  with 
making  a  disposition  of  the  property,"  '*  that  he  has  never  directly 
assumed  to  him  (me)  any  control  over  that  house,"  "that  he 
wanted  me  to  dispose  of  my  property  there  and  go  off  the  island ; 
he  said  he  should  not  interfere  with  my  disposing  of  it,"  "that  any 
man  that  rented  my  house  should  not  work  for  him."  Here  is  no 
conversion  of  the  property.  The  plaintiff  might  live  there.  He 
might  sell  or  lease  his  estate.    He  had  full  control  of  his  property. 
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leaying  the  defendant  at  liberty  in  fixing  the  terms  and  conditions 
on  which  he  would  employ  those  laboring  for  him.  Whatever  they 
might  do,  here  is  no  conversion  of  the  house  of  the  plaintifF. 

The  first  ground  of  complaint  in  the  second  count  in  the  decla- 
ration is,  that  he  '^  had  leased  the  said  dwelling-house  and  premises 
to  the  said  Charles  H.  Sanboni,  for  the  term  of  one  year  h'om  the 
said  day  hereinbefore  specified  (December  29,  1875),  for  the  sum  of 
eight  dollars  per  month,  which  sum  the  said  Charles  H.  Sanborn 
was  then  and  there  ready  and  willing  to  pay.'*  '^  Yet  the  said  de- 
fendant, well  knowing  the  premises,  *  *  did  on  the  said  Decem- 
ber 29,  A.  D.  1875,  order  and  direct  the  said  Charles  H.  Sanborn 
to  pay  the  plaintiff  only  twenty  dollars  a  year,  instead  of  the  ninety- 
six  dollars  per  year,  and  threatened  to  discharge  said  Sanborn  from 
his  employment  if  he  did  not  comply  with  such  order,  by  means 
whereof  the  said  Sanborn  was  pi-evented  from  payment  to  the  plaint- 
iff of  any  more  than  one  dollar  and  sixty-seven  cents,  instead  of  eight 
dollars  per  month." 

The  plaintiff's  evidence  disproves  every  material  allegation  as 
there  set  forth,  and  the  above  is  the  most  tangible  ground  of  com« 
plaint  to  be  found  in  the  whole  declaration. 

The  house  was  not  leased  for  the  year.  It  was  personal  property. 
The  plaintiff  was  not  seised  of  it.  Sanborn  testifies  that  the  plaint- 
iff rented  the  house  to  him  '^  for  eight  dollars  a  month,  so  long  as 
he  (I)  saw,  fit  to  occupy  it,"  that  he  went  into  the  house  in  Octo- 
ber^ 1875,  and  left  in  August,  1876^  and  that  the  amount  he  ''paid 
Heywood  was  in  the  neighborhood  of  eighty  dollars."  The  plaint- 
iff nowhere  alleges  that  he  did  not  receive  the  rent  as  stipulated  from 
Sanborn.  The  only  evidence  of  ordering  out  is,  what  is  testified  to 
by  Sanborn  ;  that  *^  he  said  he  did  not  wish  to  injure  me  (Sanborn), 
but  the  man  that  lived  in  Heywood's  house  could  not  work  for 
him."  But  this  constitutes  no  ordering.  It  was  what  he  had  a 
right  to  say.     It  did  not  interfere  with  letting  to  others. 

As  the  house  was  rented  to  Sanborn  by  the  month,  as  "  long  as 
he  saw  fit  to  occupy  it,"  the  contract  was  terminable  at  the  option 
of  Sanborn.  He  could  terminate  it  when  and  for  what  reason  he 
saw  fit.  The  plaintiff  could  not  complain  of  its  termination,  no 
matter  how  unreasonable  it  might  be.  He  had  no  contract  with 
Sanborn  that  he  should  remain.  He  might  remain  or  not.  In 
Hutchins  v.  Hutchifis,  7  Hill,  104,  the  defendants,  after  a  will  was 
made,  demising  certain  real  estate  to  A.  conspired  to  induce  the  tcs- 
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tutor  to  reToke  it,  snd  eflected  their  object  by  means  of  fake  and 
Iraiidiileiit  repreeentattons  :  held,  that  A.  could  not  maintain  aa 
action,  as  tiie  reTocation  of  the  will  merely  depriyed  him  of  an  ex- 
pected gratnity,  without  interfering  witti  any  of  his  rights.  So 
here  no  rights  were  interfered  with.  There  was  no  obligation  on 
the  tenant  to  remain.  None  on  the  landlord  to  permit  him  to  re- 
main. All  there  is,  the  tenant  did  not  reaew  his  contract.  Why 
lie  did  not  is  no  concern  of  the  landlord.  The  tenancy  was  at  will 
The  exercise  of  that  will  was  the  exercise  of  a  perfect  right.  The 
motiye  which  induced  that  exercise  can  be  no  ground  of  complaint, 
whether  it  was  the  chance  of  bettering  his  condition,  to  gratify  a 
whim  of  his  own,  or  the  ill  will  of  another.  The  landlord  cannot 
oomplain  that  a  tenant  declines  to  renew  his  lease.  If  Sanboni 
Tiolated  any  contract,  he  is  liable  to  the  plaintiff  in  damages. 

Besides,  an  employer  has  a  yital  interest  in  the  welfare  of  his 
men.  He  has  a  right  to  see  that  they  are  not  plundered.  It  wu 
a  perfectly  proper  motive  for  the  defendant  to  interpose  to  prevent 
«n  extortionate  rent,  as  that  of  one  hundred  dollars'  a  year  for  % 
shanty  costing  but  two  hundred  and  fifty  dollars.  His  own  inter- 
est and  his  interest  in  the  success  of  his  employees,  without  the 
imputation  of  any  thing  sinister  on  his  part,  afford  good  and  suf- 
ficient reasons  for  his  intervention. 

The  question  raised  is,  whether  the  defendant  is  liable  in  dam- 
ages to  a  landlord  for  a  tenant's  leaving,  or  for  one  or  many  de- 
clining to  become  or  not  becoming  tenants  in  consequence  of  hit 
threats  that  ho  would  employ  no  one  who  should  become  snch 
landlord's  tenants,  or  being  his  tenants  should  continue  to  remain 
such. 

The  defendant  was  doing  a  largo  business,  having  five  or  six 
hundred  men  in  his  employ.  It  was  of  the  utmost  importance  to  his 
success  that  his  employees  should  be  of  good  habits,  friendly  to  his 
enterprise  and  interested  in  his  prosperity.  As  between  the  em- 
ployer and  the  employee,  each  may  fix  the  terms  and  conditions  on 
which  the  one  will  employ  and  the  other  be  employed.  "  It  is  well 
settled,"  observes  Shaw,  0.  J.,  in  C<mi.  t.  Hunt,  4  Meic.  133, 
'^  every  free  man,  whether  skilled  laborer,  mechanic,  farmer,  or 
domestic  servant,  may  work  or  not  work,  work  or  refuse  to  wori[, 
with  any  company  or  individual  at  his  own  option,  except  so  &r  as 
hois  bound  by  contract."  The  employer  has  equal  and  reciprooal 
rights  to  fix  the  terms  and  conditions  uiK>n  which  alcme  he  w31 
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4X>iii»ot  for  employment.  He  is  restricted  to  no  odor  or  raoe. 
The  conditions  upon  which  he  insists  may  be  silly  or  absard.  If 
aooeded  to  they  are  binding  on  the  employee.  Whether  wise  or 
not,  if  legal,  it  is  no  concern  of  others.  In  Carmo  t.  Rutherfordy 
106  Mass.  14,  CHAncAK,  G.  J.,  uses  this  language:  ''Every  man 
has  a  right  to  determine  what  branch  of  business  he  will  pursue,  > 
and  to  make  his  contracts  with  whom  he  pleases  and  on  what 
terms  he  can.  *  *  He  may  refuse  to  deal  with  any  men  or  class 
of  men.  And  it  is  no  crime  for  any  number  of  persons,  without  \^ 
an  unlawful  object  in  view  to  associate  themselves  t<^ther  and 
agree  that  they  will  not  work  for  or  deal  with  certain  men  or 
classes  of  men,  or  work  under  a  certain  price  or  without  certain 
«x>nditions."  The  employer  has  the  same  right  of  imposing  con- 
ditions and  limitations  as  those  he  may  employ. 

The  workmen  may  agree  that  they  will  not  work  for  an  employer 
''who  should,  after  notice,  employ  a  journeyman  who  habitually 
used  it ''  (liquor).  C&ni.  v.  Hunt.  A  laborer  would  not  be  liable 
to  a  journeyman  who  lost  employment  by  reason  of  such  agreement, 
and  the  refusal  of  the  employer  any  longer  to  hire  him.  So  the 
master  may  equally  impose  as  a  condition,  that  his  servant  shall 
not  board  at  a  house  where  liquors  are  kept  for  sale,  and  the  seller 
cannot  maintain  an  action  against  him  for  the  loss  of  profits  on 
fiquors  he  might  have  sold  his  boarders  had  they  remained  with 
him.  He  may  impose  as  a  condition  of  employment  that  certain 
associates  and  associations  shall  be  avoided.  Good  habits  are  not 
all  that  is  desirable.  An  interest  in  tlie  success  of  an  enterprise  is 
required.  The  master  may  impose  as  a  condition  of  employment, 
that  he  shall  not  associate  with  one  who  is  inimical  to  him  — who 
is  seeking  to  injure  him  —  who  is  acting  as  a  spy  upon  his  proceed- 
ings, and  who  is  libelling  him  in  the  newspapers. 

So  the  employer,  as  he  may  by  contract  stipulate  with  his  men 
where  they  shall  not  board,  may  equally  determine  where  and  of 
whom  they  may  rent  the  houses  they  may  occupy,  and  where  they 
may  not.  The  house  may  be  in  an  unhealthy  part  of  the  city  or  a  dis- 
xeypntable  neighborhood.  But  whatever  the  reason,  good,  bad  or 
indifferent,  no  one  has  a  right  to  complain. 

The  owner  has  no  cause  of  complaint  when  one  says  he  will  not 

ocenpy  his  house,  nor  when  another  says  he  will  refrain  from  doing 

an  act  if  it  be  occupied.    The  defendant  was  under  no  obligation 

—  owed  no  duty  to  the  plaintiff  that  he  should  permit  his  men  to 
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ooca|ij  hk  hooae^  any  more  than  to  a  boarding-hoiue  keeper  that 
he  shonld  permit  hia  men  to  board  with  him.  The  idea  of  aboard- 
ing-hooae  keeper  aoing  a  man  beeaaae  he  declines  or  refoees  to 
employ  hia  boarden^  or  the  owner  of  a  houae  beeaoae  he  will  not 
employ  hia  tenants,  is  utterly  at  yarianoe  with  the  right  of  individ- 
nals  to  make  their  own  contracts.  A  landlord  has  no  right  df 
action  against  an  employer  of  men  becanae  he  refuses  to  employ 
his  tenants  or  boarders.  Nor  are  his  rights  enlarged  becanse  the 
reason  of  snch  refosal  is,  that  they  are  his  tenants  or  boarders. 

Neither  is  the  employer  liable,  if  having  the  tenants  or  boarders 
of  a  landlord  in  his  employ,  he  dischaiges  them  from  his  service 
becanse  they  choose  to  remain  such  tenants  or  boarders,  having 
the  right  by  his  contract  with  them  to  terminate  their  services.  If 
he  has  not  that  right  he  may  be  liable  to  those  so  discharged.  If 
he  has,  no  one  else  has  any  right  to  complain,  because  an  employer 
having  a  right  to  discharge  a  servant  does  discharge  him.  The 
contract  is  between  the  master  and  servant,  and  the  master  is  not 
obliged  to  retain  his  servant  in  his  employ  in  such  case,  and  no  one 
else  can  bring  a  suit  against  him  because  he  does  not. 

The  defendant  has  broken  no  contract  He  has  made  none  with 
the  plaintiff.  If  the  plaintiff  has  none  with  any  one  no  contract  is 
broken.  If  there  be  one,  and  the  tenant  has  broken  it,  preferring 
to  continue  in  the  defendant's  service,  the  tenant  is  liable  for  snch 
breach.  He  is  the  one  by  whom  the  contract  is  broken.  He 
is  the  principal  in  its  breach.    The  defendant  has  done  nothing. 

It  must  be  remembered  that  the  interference  complained  of,  is 
not  with  the  general  rights  of  the  plaintiff.  The  threat  is  not 
general.  It  is  only  as  to  his  employees.  The  plaintiff  may  rent  to 
all  the  rest  of  humanity.  The  defendant  owes  no  duty  to  the 
plaintiff.  He  has  done  him  no  wrong  by  declining  to  employ  his 
tenants  unless  he  was  under  some  legal  obligations  to  employ  them 
and  was  guilty  of  some  wrong  in  not  employing  them.  This  very 
action  is  brought  uix)u  the  assumption  that  the  defendant  was  in 
some  way  under  an  obligation  to  employ  the  plaintiff's  tenants ; 
that  he  was  guilty  of  a  dereliction  of  duty,  of  a  violation  of  the 
plaintiff's  right  in  not  employing  his  tenants,  or  in  threatening  not 
to  employ  such  as  should  become  or  were  his  tenants. 

If  the  defendant  had  advised  a  tenant  to  leave  because  the 
house  was  in  a  disorderly  neighborhood  or  too  distant  from  the 
place  of  labor,  and  he  had  left,  it  will  not  be  pretended  that  an 
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action  oonld  have  been  maintained.  If  he  adyifles  and  urges  him 
to  leaye,  but  fails^  however  malicious  his  motive,  his  malice  affords 
no  ground  of  action.  If  he  procures  him  to  leave  without  notice 
he  is  not  responsible.  There  is  no  cause  of  action  against  him. 
But  if  the  act,  not  actionable  in  itself,  is  accompanied  by  a  bad 
motive — affords  a  ground  of  action  —  then  it  follows,  that  if  an 
act  be  in  itself  lawful,  if  a  bad  motive  becomes  the  basis  of  a  suit^ 
that  is  a  man  is  sued  for  his  motives,  irrespective  of  his  conduct. 

The  defendant  had  an  absolute  right  to  employ  or  not  to  employ 
a  tenant  of  the  plaintiff,  and  no  action  would  be  maintained 
against  him  if  he  chose  not  to  do  it 

Threatening  not  to  employ  such  tenant  affords  no  ground  of 
action  on  the  part  of  the  landlord.  A  threat  to  commit  an  injury 
is  ''not  an  actionable  private  wrong. ^'  Cooley  Torts,  29.  It  is 
only  the  promise  of  doing  something  which  in  the  future  may  be 
injurious.  It  may  never  be  carried  into  effect.  It  cannot  be  fore- 
known that  it  win  be. 

The  belief  on  the  part  of  the  defendant  that  the  plaintiff  had  in- 
jured and  would  injure  him  existing,  that  from  ill  will  thus  arising, 
he  said  he  would  neither  employ  nor  retain  in  his  employ  a  tenant 
of  the  plaintiff,  affords  no  ground  of  action.  Having  a  right  to 
make  that  a  rule  of  action,  he  is  not  liable  for  so  doing  still  less 
for  merely  threatening. 

The  act  legal,  he  cannot  be  sued  for  mere  ill  will  or  personal 
animosity,  especially  when  he  has  cause.  ''  The  exercise  by  one 
man  of  a  legal  right  cannot  be  legal  wrong  to  another/'  Oooley 
on  Torts,  685.  In  Stevenson  v.  Newnham,  76  E.  0.  L.  281,  it  was 
held  that  an  act  which  did  not  amount  to  a  legal  injury  could  not 
be  actionable  because  done  with  a  bad  intent  The  insertion^  of  the 
word  maliciously  when  the  act  complained  of  is  not  unlawful  per 
se,  it  will  not  make  a  count  good  which  would  be  bad  without  it. 
Cotterell  v.  JoneSy  73  E.  C.  L.  713.  Evidence  that  an  act  legal  in 
its  character  was  done  wantonly  and  with  intent  to  injure  was 
held  inadodissible  in  Benjamin  v.  WheeleVy  8  Gray,  409.  In  Rand- 
all v.  HadeUm,  12  Allen,  415,  Colt,  J.,  says :  ''  Damages  can 
never  be  recovered  where  they  result  from  a  lawful  act  of  the  de- 
fendant'' The  law  will  not  inquire  into  the  motives  of  the  party 
exercising  such  right  however  unfriendly  or  selfish.  It  is  generally 
held  that  no  action  will  lie  against  one  for  acts  done  upon  his 
own  land  in  the  exercise  of  his  rights  of  ownership,  whatever  the 
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motiTe,  if  they  merely  deprive  another  of  adyantage  or  cause  a 
loss  to  him,  withoat  yiolating  any  legal  right ;  that  is,''  remariu 
Wells,  J.,  in  Walker  v.  Oronan,  107  Mass.  564,  **  the  motiTe  in  such 
case  is  immaterial.  fVazier  t.  Brown,  13  Ohio  St  294 ;  Oha^iM  t. 
Wilson,  28  Vt  49;  Mohan  v.  Brown,  18  Wend.  261;  28  Am.  Dee.  461 ; 
Delhi  Y.  Youmans,  50  Barb.  316."  A  similar  decision  was  made  in 
Wheailef  v.  Baugh,  25  Penn.  St.  528.  If  a  wrongful  act  would 
suffice,  one  would  think  that  fraudulent  representations  by  which 
one  was  prevented  from  securing  his  debt  by  an  attachment  would 
suffice,  but  it  was  held  otherwise  in  Bradteg  v.  FuU&r,  118  Mass. 
239.  **  Malicious  motives  make  a  bad  act  worse  ;  but,"  observes 
Black,  J.,  in  Jenkins  v.  Fbwler,  24  Penn.  St.  308,  '^  they  cannot 
make  that  wrong,  which  in  its  own  essence  is  lawful,  *  «  • 
any  transaction  which  would  be  lawful  and  proper  if  the  parties 
are  friends  cannot  be  made  the  foundation  of  an  action  merely 
because  they  happened  to  be  enemies.  As  long  as  a  man  keeps 
himself  within  the  law,  by  doing  no  act  which  violates  it,  we  must 
leave  his  motive  to  Him  who  searches  the  heart"  In  Fowler  v. 
Jenkins,  28  Penn.  St.  17  6,  the  preceding  case  is  cited  with  af^xroval^ 
WoonwABD,  J.,  remarking,  that  ^'  even  a  malicious  exercise  of  this 
right  would  give  the  plaintiff  no  cause  of  action."  In  OUndon  v. 
Uhl$r,  75  Penn.  St  467,  the  same  doctrine  was  re-affirmed.  In  Fheips 
V.  Nowlen,  72  N.  Y.  45 ;  s.  c,  28  Am.  Bep.  93,  Millbb,  J.,  says, 
''  that  the  maxim  sic  utere  tuo  ut  non  tUienum  ladas,  applies  only 
to  cases  when  the  act  complained  of  violates  some  right,  and  an 
act  legal  in  itself,  violating  no  right,  cannot  be  made  actionable 
upon  the  ground  of  the  motive  which  induced  it"  ''But 
motives,"  say  the  court  in  Piekardy.  Collins,  23  Barb.  444,  'Mn 
doing  an  act  which  violates  no  legal  right  of  another,  cannot 
make  that  act  a  ground  of  action."  In  S^iuth  BojfoUon  Ba$ik  v. 
Suffolk  Bank,  27  Vt.  505,  it  was  decided  that  an  act  lawful  and 
right  in  itself,  is  not  actionable  on  account  of  its  being  performed 
from  an  improper  or  bad  motive.  ''  Motive  alone,"  remarks  Bbv- 
KET,  J.,  '^  is  not  enough  to  render  the  defendants  liable  for  doing 
those  acts  which  they  had  a  right  to  do."  This  doctrine  was  re- 
affirmed in  Chaifield  v.  Wilson,  28  Vt  49.  There  is  nothing  con- 
flicting with  these  decisions  to  be  found  in  Harwood  t.  Jonas, 
32  Vt  724.  In  Hunt  v.  Simonds,  19  Mo.  583,  it  is  held  that  an 
action  does  not  lie  for  conspiring  to  do  a  lawful  act,  however 
malicious  the  motive,  for  the  t^  obvious  reason  that  the  act 
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was  lawfal.  These  \iew8  are  fally  sastained  in  tho  text  books. 
Gooley  Torts,  688 ;  Smith  t.  Bowler,  2  Disney  (Ohio),  153  ;  Kiff 
T.  Youtnawt,  86  N.  Y.  324. 

In  most  of  the  cases  where  reference  is  had  to  the  motive  as 
malicious,  it  will  be  fonnd  that  the  act  done  was  wrongful,  as  in 
Bowrni  V.  HaUy  20  Am.  Law  Reg.  578,  where  a  contract  was  broken. 
The  breaking  the  contract  was  an  unlawful  act  and  the  inducing  it 
was  held  to  make  the  person  liable — as  in  the  case  of  enticing  a 
servant  from  his  master,  but  if  there  be  no  contract,  one  is  not 
liable  for  inducing  a  person  to  leave,  though  the  master  wished  to 
further  employ  him.  Boston  Olass  Manufactortf  v.  Binney,  4  Pick. 
425.  In  other  cases,  malice  is  shown  to  enhance  damages.  But  if 
the  act  be  legal,  one  is  not  liable  for  doing  it  If  doing  it  from  a  bad 
motive,  he  be  made  liable,  then  his  liability  arises  from  his  motive 
and  not  from  his  act.  A  different  rule  would  encourage  litigation. 
'^  Malice,''  observes  Miller,  J.,  in  PMps  v.  Nowlen,  might  be 
easily  inferred  from  idle  and  loose  declarations,  and  a  wide  door  be 
opened  by  such  evidence,  to  deprive  an  owner  of  what  the  law  re- 
gards as  well  defined  rights."  This  same  act  under  the  same  cir- 
cumstances would  be  a  wrong,  if  done  with  intent  to  injure  by  one 
man,  and  if  done  by  another  without  such  intent,  would  be  regarded 
as  fitting  and  proper.  A  tort  implies  a  wrongful  act  done.  But 
mutual  ill  will  between  parties  antagonistic  to  each  affords  no 
baas  for  mutual  suits  for  such  ill  will.  '^  So  in  reference  to  the 
term  damage,  the  law  is,"  remarks  Colt,  J.,  in  Randall  v.  ffazelton, 
12  Allen,  415,  '^  that  it  must  be  a  loss  brought  upon  the  party 
ccMnplaining  by  a  violation  of  some  legal  right,  or  it  will  be  con- 
sidered as  merely  damnum  absque  injuria.'*  But  a  refusal  to  hire 
or  to  continue  to  retain  one  in  his  employ,  because  he  boards  with 
one  inimical  to  the  employer,  does  not  give  a  right  of  action  for 
such  refusal,  unless  there  is  some  rule  of  law  restricting  the  employer 
in  the  terms  and  conditions  of  lus  employment. 

To  entitle  a  plaintiff  to  recover,  there  must  be  a  wrong  done. 
"No  one  is  a  wrong-doer  but  he  who  docs  what  the  law  does  not 
allow.''  *  He  who  does  what  the  law  allows,  cannnot  be  a  wrong- 
doer whatever  his  motive.  "  So  no  one  is  guilty  of  a  fraud,  because 
he  exerts  his  rights."  \  Tho  motive  which  may  induoo  suoh  ezer* 
tdon  is  immateriaL 

•BemodMnnam  fadl  nlil  quid  Id  feoft  qaod  fuere  jus  noo  habet.— Dig.  xil,  1^  OS. 
t  ItaHiw  Yidetar  dolo  ftuMie  que  KK>  Jon  Btltur. 
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So  fiur  as  relates  to  the  case  of  Sanborn,  who  was  a  tenant  by  the 
month,  the  stipulated  rent  was  fully  paid,  and  the  tenant  left  as  he 
had  a  right  to  do.  He  left  because  defendant  would  not  employ  one 
of  the  plaintiiPs  tenants.  The  defendant  had  a  right  to  impose 
that  condition.     The  tenant  had  a  right  to  his  preference. 

As  to  the  rest  of  the  world,  except  the  defendant's  employees, 
there  was  full  liberty  of  sale  or  rent.  As  to  these,  there  was  liberty, 
if  they  chose  to  risk  the  chance  of  employment  The  defendant 
threatened.  He  might  cease  to  threat.  He  might  neyer  carry  hu 
threats  in  execution.  He  might  never  intend  to.  There  is  no  proof 
that  a  single  one  of  his  employees  was  influenced  by  his  threats — 
wanted  to  hire  plaintiff's  house,  or  would  hare  hired  it ;  or  hiring 
it»  would  have  remained  ;  or  remaining,  how  long  any  tenant  would 
have  remained. 

There  is  no  proof  of  any  wrong  done — of  any  legal  danuige — 

or  of  any  facts  for  or  on  account  of  which  any  damages  could  be 

assessed  — unless  threatening  to  do  what  a  man  has  a  perfect  right 

to  do,  will  constitute  a  suflBcient  foundation  for  an  action.     If  any 

wrong  was  done,  it  was  by  the  tenant  in  leaving ;  and  if  he  has 

broken  any  contract,  or  violated  any  rights  of  the  plaintiff,  he  alone 

is  responsible  for  his  misfeasance. 

Plaintiff  nonsuit. 

Bakrows,  J.  I  concur  in  ordering  judgment  for  the  defendant 
here  because  I  think  an  employer  has  an  absolute  right  to  intervene 
for  the  protection  of  those  who  are  in  his  service  from  extortion, 
and  also  for  the  preservation  of  his  own  business  interests  from 
detriment,  by  preventing  those  who  are  m  his  employ  from  associat- 
ing or  dealing  with  those  whom  he  regards  as  hostile  to  himsell 

As  to  what  his  own  interest  or  that  of  his  employees  requires  in 
these  respects,  his  judgment  is  conclusive,  and  his  legal  right  to 
refuse  to  employ  those  who  will  not  conform  to  his  wishes  and  in- 
junctions cannot  be  questioned.  Except  by  his  own  contract  he 
can  be  under  no  legal  obligation  to  give  employment  to  any  man, 
and  to  the  making  of  that  contract  he  may  attach  any  coodition 
not  in  contravention  of  law  or  public  policy  that  he  pleases.  No 
one  has  any  legal  cause  of  complaint  against  him  if  ho  exercises 
the  right  so  to  do. 

I  am  of  the  opinion  also  that  this  is  in  a  class  of  cases  wliero 
public  policy  forbids  inquiry  into  the  motives  of  the  employer. 
The  spirit  of  unfriendliness,  so  often  generated  by  shaqi  competi' 
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iion  in  bnsineflSy  and  the  abundant  oooadons  for  diflerenoe  between 
employer  and  employee  woold  be  likely  to  overwhelm  with  litiga- 
tion any  man  or  corporation  engaged  in  extensive  operations,  if 
every  proprietor  of  a  tenement  in  the  vicinity  could  call  him  to 
account  before  a  jury  for  making  it  a  condition  with  his  workmen 
that  they  shall  regard  his  wishes  in  selecting  their  place  of  abode, 
inasmuch  as  the  same  principle  would  extend  to  all  others  who  de- 
sire to  reap  a  profit  by  dealing  with  the  workmen.  It  is  true  that 
in  this  particular  case  there  was  abundant  reason,  both  in  the  ex- 
orbitant rent  demanded  of  the  workmen  for  the  tenement,  and  in 
the  hostile  attitude  which  the  owner  of  it  assumed  to  the  employer, 
to  justify  the  prohibition.  But  such  proofe  might  not  always  be 
readily  attainable. 

The  point  is  that  those  who  desire  to  deal  with  another's  em* 
ployees  have  no  such  vested  right  in  the  wages  he  is  to  pay  them 
as  to  authorize  them  to  dictate  what  terms  he  shall  or  shall  not 
make  with  them,  or  to  complain  if  he  deems  it  for  his  interest,  or 
that  of  his  workmen,  to  make  non-intercourse  with  themselves  a 
condition  of  employment.  The  multiplicity  of  groundless  and 
malicious  suits  of  this  description  which  would  be  likely  to  arise  if 
their  maintenance  was  made  to  depend  on  the  motive  of  the  prohi- 
bition is,  of  itself,  a  sufficient  reason  why  no  inquiry  should  be  made 
about  it;  as  in  the  case  of  public  officers  acting  within  the  scope  of 
their  duty  (Benjamin  v,  WlieeUry  8  Gray,  409);  or  of  those  who  are 
merely  enforcing  a  legal  claim  {South  Royalton  Bank  v.  Suffolk 
Bank,  27  Yt.  505);  or  of  insurers  refusing  to  contract  with  those 
whom  they  distrust.  Hunt  v.  SimondSf  10  Mo.  583. 
Waltok  and  Simon  ds,  JJ.,  concurred. 

Petebs,  J.  My  judgment  is  that  the  law  does  not  permit  the 
plaintiff  to  recover.  These  facts  alleged  by  the  plaintiff  are  clearly 
enongh  proved.  It  cannot  reasonably  be  denied,  the  defendant 
himself  does  not  deny,  that  the  plaintiff's  tenant  was  induced  by 
the  threats  of  the  defendant  to  quit  the  plaintiff's  tenement.  In  a 
moral  sense  the  motive  may  not  have  been  a  justifiable  one.  Still, 
the  action  is  not  maintainable. 

The  case  comes  to  this:  Can  the  plaintiff  recover  against  the  de- 
fendant for  inducing,  by  such  means  of  persuasion  and  influence 
as  were  used  by  him,  a  third  person,  to  break  a  contract  of  engage* 
mcnt  of  tenancy  with  the  plaintiff?  I  cannot  see  that  such  a  |K>si- 
tion  is  warranted  by  the  authorities.     It  seems  to  me  to  be  an  ad- 
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▼anoe  upon  the  prewut  state  of  the  law  upon  the  subject  The 
qneetiou  is  not  whether  a  penon  would  be  exonerated  from  liability 
for  causing  another  to  break  a  contract,  if  such  person  has  nsed 
illegal  means  to  accomplish  his  purpose.  But  what  is  the  law  of  a 
case  where  the  means  used  were  legal  means,  or  would  bo  so  re- 
garded if  there  was  no  rcTcngeful  motive  connected  with  them? 

The  defendant  bad  a  legal  right  to  employ  or  not  employ  a  la- 
borer who  happened  to  be  a  tenant  of  the  plaintifiL  By  an  act  or  by 
threat  of  an  act  which  he  had  a  legal  right  to  perform*  he  inducea 
the  laborer  to  qiiit  the  tenancy.  Ho  advises  and  persuades  the 
laborer  to  break  or  not  to  continue  a  contract  That  is  not  aa 
offense  against  the  law.  If  a  man  can  advise,  can  he  not  use  any 
lawful  means  to  make  his  advice  effectual?  Morality  may  notice 
the  motive.    In  such  a  case  as  the  present  the  law  cannot 

There  are  however  exceptions  to  these  general  propositions  or 
rules.  At  a  very  early  period  of  the  common  law  an  action  was 
given  to  a  person  against  one  who  knowingly  enticed  a  servant, 
minor  or  apprentice  from  his  master.  And  that  principle  has  been, 
by  at  least  a  preponderance  of  authority,  gradually  and  fittingly 
extended  until  it  now  sustains  an  action  whenever  the  person  en- 
ticed away  is  under  a  contract  or  duty  to  perform  personal  services 
of  any  kind  to  the  plaintiff.  It  is  no  longer  necessary  that  the  em- 
ployer and  the  employed  should  stand  in  the  strict  relation  at 
master  and  servant  The  person  employed  may  be  a  skilled  me- 
chanic, an  expert  even,  or  a  professional  performer.  Still  it  miist 
be  i)er80iial  services  tliat  are  to  be  rendered.  Further  than  this  the 
Ciises  do  not  extend  the  principle. 

An  exhaustive  discussion  of  the  doctrine  is  contained  in  the  rat- 
ing case  of  Lumley  v.  Gge,  2  EL  &  Bl.  216;  75  E.  G.  L.,  and  that 
ctise  is  learnedly  reviewed  in  Big.  Gas.  Torts,  306,  The  same  ques- 
tion lately  appeared  again  in  the  English  Gourt  of  Appeals,  ExcL 
Div.,  in  the  case  of  B(no&n  v.  ffatt,  and  that  case  is  also  reviewed, 
and  much  learning  added  to  it,  in  a  note  by  an  editor,  inSO  Aul 
Ij.  Reg.  (N.  S.)  578.  These  authorities  cover  all  the  ground  of  dis- 
cussion, and  very  little  could  be  profitably  added.  And  in  those 
c;ises  the  question  was  not  whether  the  principle  should  go  beyond 
instances  where  the  contract  was  for  the  rendering  of  personal  ser- 
vices, but  wliether  it  should  go  so  far  as  that  under  all  circumstan- 
ces. And  even  upon  the  question  of  such  limited  application  of 
the  princii)Ie  the  cases  are  not  fully  agreed. 
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The  plaintiff  cannot  recover  unless  the  principle  is  to  be  still 
farther  extended.  There  are  strong  reasons  for  making  it  action- 
able for  one  person  to  persuade  wrongfully  another  to  break  a  con- 
tract for  personal  services.  There  are  also  reasons  for  extending 
an  application  of  the  doctrine^  but  I  apprehend  more  to  be  said 
against  extension.  There  certainly  would  be  difficulties  and  dan- 
gers in  advancing  the  doctrine  beyond  its  present  stage.  There 
may  be  found  among  the  cases  judicial  expressions  favoring  the 
right  of  action  as  one  of  general  application^  but  certainly  no  well 
considered  ciiscs  have  gone  to  such  an  extent.  Wells,  J.,  in 
Walker  v.  Croni?i,  107  Mass.  555,  567,  says  that  the  doctrine  ^'  ap- 
plies to  all  contracts  of  employment,  if  not  to  contracts  of  every 
description,"  but  that  was  a  case  of  employment.  So  in  LumUy 
V.  Oye^  supra^  some  of  the  arguments  of  the  judges  would  logically 
defend  the  doctrine  as  applicable  to  all  contracts,  but  in  that  case 
too  a  contract  of  employment  only  was  involved.  The  plaintiff 
cites  us  to  the  old  common-law  authorities  that  it  was  actionable 
in  a  person  ''  to  menace  of  life  and  member  the  tenants  of  another," 
etc.  An  examination  of  the  note  in  Big.  Gas,  Torts,  p.  326,  be- 
fore cited,  will,  I  think,  clearly  explain  that  the  rule  applied  to  such 
tenants  as  occupied  the  condition  of  servants,  persons  employed  by 
the  landowners,  tenants  who  '*  paid  yearly  rents  and  services." 
Threats  of  life  and  member  would  be  most  illegal  means. 

Any  man  may  advise  another  to  break  a  contract  if  it  be  not  a 
contract  for  personal  services.  He  may  use  any  lawful  influences 
or  means  to  make  his  advice  prevail.  In  such  a  case  the  law  deems 
it  not  wise  or  practicable  to  inquire  into  the  motive  that  instigates 
the  advice.  His  conduct  may  be  morally  and  not  legally  wrong. 
Strictly  in  the  present  case  the  defendant  has  done  an  act  not  in 
itself  unlawful  by  lawful  means.  The  law  neither  forbids  the  act 
nor  the  means.  Standing  within  the  pale  of  the  law  he  must  have 
its  immunity  for  the  reason  stated. 

While  it  may  not  be  denied  that  the  plaintiff's  argument  has  its 
force,  I  do  not  see  that  the  decisions  of  the  courts  are  a  support  for 
it,  nor  do  I  bring  myself  to  the  belief  that  the  doctrine  contended 
for  would  be,  in  view  of  all  oases  likely  to  arise  under  it,  safe  and 
salutary  enough  to  require  or  excuse  its  adoption. 

ViBGiK,  J.,  concurred. 
Vol.  XI.VI— 49 
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ITegotiMe  ituirumeni'^salsof'^impiM  toarran^f. 

On  tho  baIo  of  negotiable  paper  without  indonement  and  in  the  absence  of 
miBrepieeentation  there  is  no  implied  wairanty  of  the  aolvencf  of  the  ptrtiM 
to  it. 

ACTION  on  a  note.      The  opinion  states  the  case.      FlaintiS 
had  judgment  below. 

Wm,  L.  PutJianiy  tor  plaintiff. 

8,  C.  Strout  and  0.  F.  Libby,  for  defendant. 

Barrows,  J.  Assumpsit  to  recorer  the  amount  of  a  due  bill, 
given  by  the  defendant  to  the  plaintiff,  June  27, 1879,  for  13,625. 
The  consideration  of  the  due  bill  was  the  sale  by  plaintiff  to  defend- 
ant, who  was  a  broker,  dealing  in  commercial  paper,  of  three  prom- 
issory notes  amounting  to  $3,700,  made  on  that  day  by  the  Den- 
nison  Paper  Manufacturing  Company,  payable  in  one,  two  and 
three  months  to  their  own  order,  and  by  them  indorsed  to  plaintiff 
m  payment  for  pulp  sold  and  delivered  to  them  by  a  pulp  manu- 
facturing company,  of  which  plaintiff  had  charge. 

Defendant  pleaded  the  general  issue,  with  a  brief  statement  that 
tlie  sale  of  the  notes  referred  to  in  plaintiff ^s  declaration  as  the  con- 
sideration of  defendant's  promise,  was  effected  by  the  fraudulent 
misrepresentations  of  tlie  plaintiff,  and  had  been  rescinded  by  de- 
fendant. Tho  cause  having  been  tried  upon  this  issue,  and  the  ver- 
dict being  against  him,  the  defendant  brings  the  case  here  upon  a 
motion  to  set  aside  tho  verdict,  and  upon  exceptions  to  the  presid- 
ing judge's  refusal  to  give  certain  requested  instructions,  and  to 
adverse  instructions  given,  touching  the  matters  to  which  the  re- 
quests relate. 

The  requests  relate  with  a  single  exception  to  matters  not  put  in 
issue  by  the  pleadings.  Apparently,  the  defendant  being  doubtful 
whether  he  had  made  out  a  defense  on  the  ground  of  fraudulent 
misrepresentation  by  the  plaintiff,  desired  to  place  his  claim  to  re- 
scind on  the  ground  of  mutual  mistake,  and  the  first  three  requests 
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arc  based  upon  the  hypothesis  (inconsistent  with  the  fittiid  alleged) 
that  the  jury  would  find  that  the  plaintiff,  as  well  as  the  defend- 
ant was  ignorant  of  certain  existing  facts  which  the  defendant 
claimed  gave  him  the  right  to  rescind  when  they  came  to  his  knowI« 
edge.  The  plaintifTs  right  to  recover,  had  the  general  issue  alone 
been  pleaded,  was,  upon  the  evidence  adduced,  unquestionable. 
The  defendant's  due  bill  was  given  for  a  valid,  and  to  some  extent, 
valuable  consideration,  thei*e  being,  at  the  worst,  ]iot  a  want,  but  a 
partial  failure  of  consideration.  Strictly  speaking,  in  order  to  en- 
able the  defendant  to  prevail  upon  the  ground  that  he  had  a  right 
to  rescind  because  of  the  existence  of  material  facts,  of  which  both 
parties  to  the  contract  were  ignorant,  that  matter  should  have 
been  pleaded  by  an  additional  brief  statement,  that  the  judge's  re- 
fusal of  the  requested  instructions  might  be  justified  for  want  of  it. 
But  as  counsel  have,  without  objection  on  either  side,  fully  ar- 
gued the  case  on  the  question  of  the  correctness  of  the  requests  and 
instructions,  we  think  it  best  to  regard  the  case  as  rightly  before 
us,  on  these  points. 

What  are  the  essential  facts  in  proof  here,  to  which  the  first  three 
requested  instructions  were  to  be  applied  ?  in  addition  to  those 
already  adverted  to  —  substantially,  these  :  The  plaintiff  was  sell- 
ing the  product  of  the  pulp  mill  freely  to  the  makers  of  the  notes 
up  to  the  very  day  of  this  transaction  —  two  car  loads  being  then 
on  the  way  to  them,  the  price  of  which,  however,  did  not  enter 
into  the  notes  sold  to  defendant.  They  had  been  large  customers 
of  the  plaintiff  from  the  time  he  took  charge  of  the  pulp  mill,  as 
they  had  been  of  its  2)revious  managers.  They  had  carried  on  the 
paper  manufacturing  business  for  more  than  thirty  years  under  the 
same  management,  and  there  was  a  large  amount  of  real  and  per- 
sonal estate,  estimated  by  the3r  treasurer  at  1(500,000,  apparently 
unincumbered  standing  in  their  names.  The  course  of  business 
between  them  and  the  plaintiff  was  partial  payment  in  cash,  as  the 
pnlp  was  received,  and  from  time  to  time  batches  of  notes  on  dif- 
ferent times  designed  to  cover* the  balance  of  the  account.  Some 
of  these  notes  had  been  sold  by  plaintiff  to  defendant  six  or  eight 
months  previous  to  this  sale,  at  a  considerable  discount,  and  conver- 
sation had  passed  between  them,  indicating  clearly  that  defendant 
know  that  plaintiff  was  disposed  to  sacrifice  a  portion  of  his  profits 
in  the  pulp  making  business,  in  order  to  be  free  from  risk. 

At  a  later  day,  failing  to  agree  with  the  defendant  about  the 
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discount  to  be  made  upon  the  sale,  the  jdaintiff  had  had  the  DotoB 
which  he  took  disconnted  at  the  banks  with  his  own  mdorsement 
Bnt  shortly  before  the  sale  of  these  notes^  the  defendant's  clerk 
had  suggested  to  the  plaintiff  that  his  employer  was  ready  again 
to  trade  for  the  paper.  Both  plaintiff  and  defendant  were 
subscribers  to  Russell's  commercial  agency,  upon  the  books  of 
which  it  had  appeared  for  months,  that  the  Denniaon  Paper 
Manufacturing  Company  was  more  or  less  pressed  for  money,  and 
slack  in  its  payments  ;  but  in  connection  with  this  there  were  de- 
tails and  information  upon  the  whole  farorable  to  their  credit  and 
probable  solvency.  Under  these  circumstances  the  plaintiff,  who 
had  been  engaged  for  some  days  in  making  preparations  for  the 
opening  of  a  mountain  house,  largely  resorted  to  by  pleasure  trayel, 
which  he  was  carrying  on,  fell  in  with  the  treasurer  of  the  paper 
manufacturing  comitany  on  board  the  cars  on  his  way  to  Portland, 
called  on  him  to  step  into  his  office  on  his  way  up  town,  and  give 
him  notes  as  before  for  about  the  balance  of  his  account,  asked  him 
how  they  were  getting  along,  and  was  informed  that  they  were 
doing  as  well  as  usual,  except  that  their  sellmg  agent  in  New  York, 
who  had  just  been  at  the  mill,  had  demurred  about  accepting  for 
$5,000,  which  they  had  asked  him  to  accept  to  carry  them  through 
the  month,  but  had  finally  consented  on  receiying  the  assurance  of 
the  superintendent  at  the  mill  that  they  could  make  it  good  the 
next  month.  The  company  had  frequently  before  had  similar  ac- 
commodation from  their  selling  agent.  On  their  arrival  in  Port- 
land the  treasurer  gave  the  plaintiff  a  batch  of  notes,  and  the 
plaintiff  took  them  to  the  defendant's  office  and  after  a  brief  nego- 
tiation sold  three  of  them  to  the  defendant,  without  mentioning 
the  fact  that  had  been  communicated  to  him  that  the  makers'  sell- 
ing agent  had  hesitated  about  accepting  for  them  as  above  men- 
tioned, and  only  consented  to  do  so  on  the  assurance  of  the 
superintendent  that  it  would  be  made  good  the  following  month. 
The  sale  of  the  notes  to  the  defendant  was  made  at  a  discount  of 
twelve  per  cent,  while  the  going  rates  for  prime  commercial  paper 
was  from  three  and  one-half  to  four  and  one-half  per  cent 

In  point  of  fact  the  selling  agent  determined,  on  that  veiy  day, 
not  to  give  the  accommodation  acceptance  he  had  previously  prom- 
ised, so  notified  the  superintendent,  sent  a  mortgage  for  1100,000, 
which  he  had  had  for  a  number  of  months  on  the  mill  property,  to 
be  recorded,  and  thereupon,  the  same  afternoon,  after  the  sale  ol 
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the  notes  to  the  defendant,  the  treasurer  gave  up  the  attempt  to 
meet  their  paper  then  maturing,  and  one  of  their  notes  for  $1,500 
or  more  went  to  protest,  and  ultimately  they  paid  their  creditors 
only  twenty-five  per  cent.  The  defendant  hearing  of  the  failure 
the  next  morning  refused  to  pay  the  due  bill,  ofiered  to  return  the 
notes,  and  it  is  admitted  did  all  that  was  necessary  to  rescind  the 
bargain,  if  he  had  the  right  to  rescind  it.  It  further  appeared  that 
two  days  previous  to  this  a  check  upon  a  Portland  bank,  where  the 
Dennison  Paper  Manufacturing  Company  had  been  in  the  habit  of 
keeping  a  deposit,  dated  June  12, 1879,  for  less  than  a  hundred 
dollars  which  had  been  sent  to  one  of  their  distant  creditors,  and 
had  been  passing  from  hand  to  hand  till  June  25,  was  protested 
for  non-payment,  but  it  did  not  appear  that  any  notice  of  the  fact 
could  have  reached  the  makers  of  the  check  on  the  27th. 

Whether  there  was  any  actual  misrepresentation  on  the  part  of 
the  plaintiff,  in  order  to  procure  the  sale,  was  a  question  upon 
which  the  evidence  was  directly  conflicting — the  testimony  coming 
from  witnesses,  so  far  as  we  can  judge,  of  equal  credit  and  good 
standing,  and  apparently  supported  on  either  side  by  corroborating 
circumstances  of  which  we  doubt  not  counsel  made  all  practicable 
use  in  their  arguments  to  the  jury.  The  verdict  must  be  regarded 
as  settling  this  point  against  the  defendant,  on  whom  rested  the 
burden  of  proof,  provided  the  jury  were  rightly  instructed.  TJpon 
the  foregoing  proof  the  defendant  requested  certain  instructions, 
the  essential  parts  of  which  are  as  follows  : 

1.  ^'  That  if  in  the  sale  of  the  notes  both  parties  acted  under  a 
mutual  mistake  as  to  one  or  more  facts  material  to  the  trausaction, 
and  defendant  was  injured  thereby,  the  contract  was  voidable  and 
defendant  might  rescind  if 

2.  ''  That  if  at  the  time  of  the  sale  of  said  notes  the  makers 
were  insolvent,  and  had  in  fact  failed,  and  the  paper  was  worth 
but  a  small  percentage  of  its  face,  both  plaintiff  and  defendant 
being  ignorant  of  the  fact,  the  contract  of  sale  would  be  voidable 
and  defendant  might  rescind  it.'^ 

3.  '^  That  if  the  jury  find  that  on  June  25,  two  days  prior  to  the 
aale  of  the  notes,  a  check  of  the  makers  had  gone  to  protest  at  the 
Canal  Bank,  in  this  city,  and  still  remained  unpaid  at  the  time  of 
■aid  sale,  this  is  sufficient  evidence  of  the  failure  of  the  makers  at 
that  time,  to  warrant  the  jury  finding  that  the  notes  were  the  notes 
of  a  failed  corporation  at  the  time  they  were  purchased.'^ 
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These  instructions  were  not  given,  but  the  case  was  put  to  the 
jury  for  determination  upon  the  issue  of  fraud  in  the  procurement 
of  the  sale  by  the  plaintiff,  which  was  the  main  ground  of  defense. 
Manifestly  the  instructions  if  given  would  have  tended  to  weaken 
the  defendant's  position  before  the  jury  upon  the  question  of  fraud, 
for  they  are  predicated  ui)on  the  hypothesis  that  the  jury  would 
find  that  the  plaintiff  as  well  as  the  defendant  was  ignorant  of  the 
real  fact,  with  regard  to  the  solvency  of  the  makers  of  the  notes, 
which  would  be  equivalent,  under  the  circumstances,  to  absolving 
him  from  the  charge  of  fraud,  and  would  negative  all  motive  on 
his  part  for  its  commission. 

But  what  we  have  undertaken  to  determine  is  whether  upon  the 
evidence  hero  adduced  they  present  the  correct  rule  for  the  deter- 
mination of  the  rights  of  the  parties  —  in  fine,  whether  mutual 
ignorance  or  mistake  as  to  the  actual  solvency  and  pecuniary  ability 
of  the  makers  of  notes  so  sold  at  the  time  of  the  sale  would  give 
the  purchaser  the  right  to  rescind,  which  is  here  claimed. 

It  is  plain  that  if  the  doctrine  contended  for  by  the  defendant, 
as  to  the  effect  of  mutual  ignorance  of  material  facts  of  the  parties 
to  a  sale  of  negotiable  paper,  be  carried  to  its  logical  results,  the 
actual  pecuniary  condition  of  the  promisors  at  the  time  of  the  sale 
must  be  open  to  inquiry,  for  that  is  the  one  fact  above  all  others 
^'material  to  the  transaction,"  in  the  sense  in  which  defendant's 
counsel  use  the  phrase.  But  unless  the  doctrine  can  be  maintained 
even  to  this  extent  the  first  requested  instruction  was  rightly  re- 
fused, for  without  specification  of  the  nature  of  the  facts  that 
might  be  regarded  as  giving  the  defendant  the  right  to  rescind,  it 
would  bo  liable  to  mislead  the  jury.  Even  conceding  it  to  be  a 
correct  statement  of  an  abstract  principle  it  would  not  be  an  ap- 
propriate instruction  in  such  a  case  from  the  manifest  tendency  it 
would  have  to  mislead  the  juiy  when  they  came  to  apply  it  in  the 
consideration  of  the  case.  But  nobody  claims  that  the  seller  of 
negotiable  paper,  who  does  not  indorse  it,  but  without  fraud  seUs 
it  for  what  it  will  bring  in  the  market,  guarantees  that  the  maken 
are  actually  solvent,  though  some  cases  go  so  far  as  to  hold  that  he 
docs  guaranty  that  up  to  the  time  of  the  sale  there  shall  have  been 
on  their  part  no  open  act  of  failure  or  bankruptcy,  or  other  matter 
notoriously  affecting  their  credit.  It  is  well  known  that  in  the 
great  majority  of  cases,  especially  in  cases  of  the  failure  of  those 
who  have  been  long  in  business,  the  decay  is  gradual,  the  struggle 
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against  adyerse  fate  and  insolTency  protracted,  and  that  of  all  their 
oonunercial  paper  which  is  afloat  when  they  finally  break,  hardly  a 
piece  can  be  foand  that  was  given  when  they  were  in  fact  solvent, 
bat  all  or  nearly  all  was  issued  in  the  prolonged  effort  to  maintain 
their  credit  until  some  favorable  turn  should  set  them  right. 

It  would  seem  to  be  an  anomaly  to  hold  that  although  he  who 
procures  a  note  to  be  discounted  with  his  indorsement  is  chargeable 
with  the  debt  only  upon  due  presentment,  demand  and  notice,  still 
one  who  sells  it  outright  in  good  faith,  for  what  it  will  bring  with- 
out his  indorsement,  can  be  held  practically  almost  as  a  guarantor 
without  demand  or  notice,  on  the  ground  that  he  impliedly  war- 
rants that  the  makers  are  solvent  at  the  time  of  the  sale,  when 
there  is  such  a  predominance  of  chances  that  it  will  turn  out  they 
were  not  so,  if  the  paper  is  not  met  at  maturity,  and  that  the  ad- 
justment of  their  affairs  will  develop  the  fact. 

The  cases  which  have  a  bearing  more  or  less  direct  upon  the 
questions  here  raised  are  so  numerous  that  to  attempt  a  review  of 
them  individually  would  protract  this  opinion  to  an  unreasonable 
and  unnecessary  length. 

The  ultimate  object  of  inquiry  is,  what  does  the  seller  of  com- 
mercial paper,  who  disposes  of  it  in  good  faith  in  the  market,  with- 
out becoming  a  party  to  it,  and  not  in  ])ayment  of  a  debt  payable 
in  money,  then  or  previously  contracted,  impliedly  warrant  —  on 
the  failure  of  which  the  purchaser  is  entitled  to  rescind  the  trade  P 

There  is  a  class  of  cases  like  Baxter  v.  Duren,  29  Me.  434, 
441,  and  authorities  there  cited,  which  hold  that  the  only  implied 
warranty  is  that  the  seller  owns  or  is  lawfully  entitled  to  dispose 
of  the  paper  —  that  '^the  law  respecting  the  sale  of  goods  is 
applicable,"  and  caveat  emptor  the  rule.  Whether  this  statement 
of  the  principle  would  now  be  held  to  exclude  a  warranty  of  the 
genuineness  of  the  signatures  is  not  a  question  arising  in  this  case* 
Tt  may  be  that  we  should  now  say  that  the  promise  of  the  apparent 
parties  was  the  essence  of  the  thing  sold,  and  that  a  mutual  mis- 
take as  to  its  existence  would  be  a  mistake  as  to  the  identity  of  the 
subject  of  the  sale  and  good  ground  of  rescission.  We  have  no  oc- 
casion to  consider  that  question  here ;  but  the  defendant's  counsel 
are  in  error  in  supposing  that  Baxter  v.  Dureriy  was  overruled  in 
Husem/  v.  SiUetf,  60  Me.  192*196 ;  s.  c,  22  Am.  Rep.  557.  That 
was  a  case  of  attempted  payment  upon  an  existing  debt  by  a  town 
Older,  which  was  void  for  want  of  authority  in  the  makers,  and 
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though  in  advertdng  to  Baxter  y.  Duren  some  authorities  holding 
doctrines  adyerse  to  the  extension  of  the  principle  to  cases  inyolr- 
ing  the  genuineness  of  the  signatures  are  cited,  and  some  remarks 
made  which  may  be  construed  as  approving  them,  still  the  decision 
in  llussey  y.  Sibhy  is  carefully  placed  (see  p.  196),  ''upon  the 
ground  that  the  order  having  been  delivered  in  payment  of  an  ex* 
istingdebt,  and  proving  invalid  fails  to  operate  as  a  payment." 
Thus  the  court  still  maintains  the  distinction  asserted  in  Baxter  v. 
Duren  between  negotiable  paper  transferred  without  indorsement 
in  payment  of  a  debt  due  or  then  contracted,  and  transactions 
where  the  paper  is  sold  or  bartered  as  other  goods  and  effects  arc* 
We  have  no  occasion  then  to  give  further  attention  in  this  con- 
nection to  the  numerous  class  of  cases  in  which  the  note  was 
simply  transferred  in  payment  of  a  debt.     They  afford  no  rule  for 
cases  of  sale.     The  creditor,  who  is  entitled  to  cash  payment,  gets 
no  consideration  and  very  properly  therefore  is  not  required,  on  tlic 
reception  of  what  is  rather  a  means  of  payment  than  actual  satis- 
faction, to  assume  any  risk.     If  the  means  fail,  the  end  is  not 
reached,  and  the  courts  rightly  hold  that  there  is  no  payment.    Not 
so  with  a  sale  in  which  the  price  is  affected  by  the  risk,  and  the 
purchaser  gets  perhaps,  as  in  the  present  instance,  three  times  the 
market  rate  for  prime  commercial  paper,  by  way  of  discount  in 
consideration  of  the  hazard,  greater  or  less,  which  ho  assumes.    The 
condition  of  the  promisor  as  to  solvency  and  pecuniary  ability 
affects,  not  the  essence,  but  the  quality  of  his  promise  which  is  the 
subject  of  the  sale ;  and  to  all  such  cases  we  are  content  to  apply 
tlic  nile  thus  enunciated  by  the  Rhode  Island  court  in  Bicknall  v. 
Waterman,  5  R.  I.  43  :  "The  well  known  common-law  principle 
applicable  alike  to  sales  and  exchanges  of  personal  things,  is  that 
f mud  or  warranty  is  necessary  to  render  the  vendor  or  exchanger 
liable  in  any  form  for  a  defect  in  the  quality  of  the  thing  sold  or 
exchanged.     Applying  this  principle  to  the  sale  or  exchange  of  tho 
note  of  a  third  person  transferred  by  indorsement  without  rocoureo 
or  by  delivery  merely,  the  vendee  or  person  taking  it  in  exchange 
takes  the  risk."    And  in  Beckwith  v.  Farnuniy  id.  230,  the  same 
court  says  :  ''  The  barter  or  exchange  of  a  promissory  note  indorsed 
without  recourse  for  cotton  or  any  other  species  of  merchandise, 
carries  with  it  no  implied  warranty  of  tho  past  or  future  solvency 
of  tho  maker  of  the  note.     The  rule  caveat  emptor  applies  in  the 
absence  of  fraudulent  representation  or  conoealment" 
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For  obvious  reasons  these  doctrines  have  no  application  to  cases 
of  the  transfer  of  bank  notes  or  bankers'  demand  notes  used  as 
onrrenoy  from  one  party  to  another^  whether  in  payment  or  ex- 
change. It  is  of  the  essence  of  such  paper  that  the  makers  shoald 
be  in  good  credit  It  is  no  longer  currency  when  they  fail,  and 
the  case  is  analogous  to  the  sale  of  an  animal  which,'  unknown  to 
the  contracting  parties,  is  dead,  or  destroyed  to  all  intents  and  pur- 
poses by  the  breaking  of  a  leg  before  the  contract  is  complete.  But 
there  is  an  essential  difFerenco  between  pajier  designed  to  pass  as 
money  and  ordinary  commercial  paper  which  is  the  subject  of  trade 
and  speculation  between  brokers  and  their  customers. 

The  case  of  Frontier  Banky.  Morse,  22  Mc.  88;  38  Am.  Dec.  284, 
was  a  case  of  simple  exchange  of  currency  supposed  to  be  equally  val- 
uable for  the  convenience  of  the  parties.   No  element  of  risk  or  com- 
pensation for  risk  assumed  entered  into  the  transaction.  It  affords  no 
rale  for  the  regulation  of  brokers'  purchases  of  business  paper.  There 
the  risk  of  insolvency  is  an  important  element  in  fixing  the  price, 
as  we  see  in  the  transaction  under  consideration.     It  is  precisely 
because  the  broker  knows  that  he  assumes  this  risk,  that  he  de- 
mands it  may  be  three  times  the  going  rate  of  discount  and  com- 
pensation for  the  use  of   money,  and  the  seller  accedes  to  the 
demand  because  he  is  willing  to  sacrifice  a  portion  of  his  profits  in 
order  to  realize  at  once  and  with  certainty  the  remainder.     That 
these  parties  so  undewtood  it  appears  from  the  account  given  by 
themselves  and  the  defendant's  clerk,  of  the  significant  conversa- 
tion which  occurred  at  the  time  of  the  first  dealings  between  them 
in   this  paper.     The  defendant's  version  of  it  is  that  plaintiff 
told  him  **  that  he  came  in  to  see  if  he  could  sell  some  paper  that 
he  might  take  in  the  course  of  his  business  —  that  ho  had  a  good 
oommission  and  he  thought  he  should  like  to  sell  the  paper  and 
make,  I  think  the  expression  he  used  was,  ^  a  sure  thing  of  it.' " 
It  is  idle  to  argue  in  the  face  of  such  a  communication  between  the 
parties,  that  the  seller  who  submitted  to  an  exaction  of  thrice  the 
going  rate  upon  prime  paper  in  order  ^*  to  make  a  sure  thing  of  it," 
impliedly  warranted  any  thing  about  the  solvency  of  the  makers  of 
the  pa])er  he  was  selling.    He  warranted  nothing  but  good  faith 
and  the  right  to  sell ;  and  the  requests  asserting  a  right  to  rescind 
on  the  ground  of  mutual  mistake  were  rightly  refused.     Not  even 
eqnity  would  interpose  in  such  a  case.  McCobb  v.  Richardson^  24  Me. 
;  41  Am.  Dea  844.    What  we  mean  to  hold  is,  that  he,  who  in  good 
V0L.XLVI— 60 
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faith  aells  negotiable  paper  for  wliat  he  can  get  without  indorsing 
at  or  making  any  false  representations  respecting  the  solvency  of 
the  makers,  warrants  nothing  as  to  their  condition  in  that  respect, 
pasty  present,  or  to  come.  The  court  that  ignores  as  too  shadowy 
the  distinction  between  paying  a  debt  in  failed  paper  and  selling 
the  same  in  good  faith  for  what  the  buyer  is  willing  to  give,  will 
ineyitably  find  itself  involved  in  ascertaining  the  still  more  shadowy 
difference  it  makes  to  the  purchaser  of  paper  that  has  a  month  to 
run,  whether  the  maker  fails  on  the  day  of  the  purchase,  or  the 
day  before,  or  the  day  after  —  or  as  in  Harris  v.  Hanover  Nat,  Bank^ 
IT.  S.  Circuit  Court,  Southern  District  of  New  York  (not  yet  pub- 
lished), which  we  have  seen  but  cannot  concur  in,  will  find  itself 
perplexed  to  determine  whether  there  is  a  material  mistake  of  &ct 
in  a  sale  of  paper  in  New  York  at  eleven  o'clock,  because  it  tarns 
out  that  (unknown  to  the  parties)  an  attachment  was  put  on  the 
property  of  the  maker  in  New  Orleans  at  half-past  ten  New  York 
time.  We  think  it  might  promote  litigation,  but  would  seriously 
embarrass  other  business  transactions,  if  the  validity  and  certainty 
of  the  latter  were  made  to  depend  on  distinctions  so  subtle. 

Wc  prefer  to  rely  upon  the  earlier  wisdom  of  the  cases  we  have 
cited,  and  Whiibeek  v.  Van  IfesSf  11  Johns.  409  ;  Evans  v.  WhyU. 
h  Bing.  485 ;  Byles  on  Bills,  *154 ;  Dan.  Neg.  Inst.  (2d  ed.}, 
§§  737  et  seq. 

It  remains  only  to  determine  whether  the  fourth  requested  in- 
struction was  proi)erly  refused  and  whether  the  instructions  given 
upon  the  point  therein  referred  to  were  correct.  The  request  was 
that  the  jury  should  be  instructed  *'  that  if  at  the  time  of  the  sale, 
plaintiff  had  knowledge  of  a  fact  obtained  in  conversation  with  A. 
C.  Dennison,  materially  impairing  the  financial  credit  of  the  Den- 
nison  Paper  Manufacturing  Company,  and  which  he  knew,  or  had 
reason  to  know,  was  unknown  to  defendant,  it  was  his  duty  to 
communicate  such  knowledge  to  defendant  when  he  sold  said  notes 
to  him,  and  if  he  did  not  do  so,  such  concealment  would  be  a  fraud 
upon  defendant  and  authorize  him  to  rescind  the  trade."  This  re- 
lates to  the  fact  before  mentioned  that  the  selling  agent  of  the 
company  had  hesitated  about  giving  them  the  $6,000  accommoda- 
tion acceptance  and  had  only  agreed  to  do  it  upon  the  assurance  of 
the  superintendent  that  it  would  be  made  good  from  the  product 
of  the  mill  the  following,  month.  It  might  be  questionable 
whether  this  information  was  not  better  adapted  to  lull  than  arouse 
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the  Bospicions  which  one  who  was  cognizant  of  the  matters  long 
before  spread  upon  the  records  of  the  Commercial  Agency  might 
entertain.  The  ultimate  consent  of  the  selling  agent  might  well 
be  supposed  to  indicate  continued  confidence  on  the  part  of  those 
best  acquainted  with  the  actual  standing  of  the  company.  But  if 
it  be  conceded  that  this  was  a  fact  ^'  materially  impairing  the  finan- 
cial credit "  of  the  company,  still  the  request  was  fatally  defective^ 
and  if  given  would  hare  furnished  the  plaintiff  good  ground  of  ex- 
ception. It  is  not  predicated  upon  the  idea  that  the  fact  was  de- 
signedly withheld  by  the  plaintiff^  and  it  deals  with  an  omission 
which  might  be  merely  accidental,  occasioned  by  the  haste  of  the 
transaction,  or  the  want  of  perception  on  the  part  of  the  plaintiff 
of  the  importance  of  the  information  in  the  same  manner  as  if  it  were 
designed  and  fraudulent,  and  declares  that  the  simple  failure  to 
mention  eyery  fact  within  the  plaintiff's  knowledge  which  he  knew, 
or  ought  to  hare  known,  would  be  regarded  as  materially  impairing 
the  credit  of  the  company,  would  be  a  fraud  authorizing  a  rescission 
if  the  plaintiff  had  reason  to  know  that  it  was  unknown  to  the  de- 
fendant—  thus  making  the  jury,  acting  in  the  light  of  subsequent 
CTents,  the  judges  of  what  the  plaintiff  ought  to  have  regarded  as 
facts  detrimental  to  credit  and  probably  unknown  to  defendant, 
and  not  requiring  them  to  find  that  he  purposely  withheld  the  in- 
formation in  order  that  defendant  might  be  deceived.  Under  such 
a  rule  it  would  be  impossible  for  a  dealer  to  know  whether  he  had 
sold  an  article  or  only  made  a  contract  voidable  at  the  option  of  the 
other  party,  if  he  became  dissatisfied  with  his  bargain.  The  seller's 
good  faith  and  honest  intention  count  for  nothing  if  he  carelessly 
omits  to  tell  everything  he  knows  that  might  be  said  in  disparage- 
ment of  the  article  he  has  to  dispose  of,  whether  it  occurs  to  him 
at  the  time  or  not,  in  case  there  is  reason  to  suppose  the  purchaser 
does  not  know  it.  There  is  no  such  impracticable  rule  of  law.  On 
the  other  hand,  it  is  caveat  emptor  where  there  is  neither  fraud  nor 
warranty ;  and  the  intention  to  conceal  —  the  fraudulent  purpose, 
the  idea  present  in  the  mind  of  the  seller  that  the  purchaser  has 
not  equal  means  of  information  in  respect  to  the  fact  —  must  be 
found  in  order  to  give  the  vendee  a  right  to  rescind  on  such  a  score. 
This  is  the  doctrine  approved  in  Prentiss  v.  Ruse,  16  Me.  30, 
cited  for  defendant.  In  Baglehole  v.  Walters^  3  Gamp.  154,  all  the 
elements  which  are  called  for  in  PrerUise  v.  RuMj  to  make  a  case  of 
fraudulent  concealment,  were  present.  The  owner  of  the  vessel  had 
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had  her  on  the  ways  and  discovered  that  her  bottom  was  rotten. 
He  conld  not  but  know  that  this  was  a  material  f act,  but  he  re- 
placed her  in  the  water  where  the  purchaser  conld  not  hare  the 
same  opportunity  for  inspection,  and  it  was  upon  this  state  of 
things  that  it  was  held  that  though  he  sold  '^with  all  faults,^  his 
concealment  of  the  knowledge  he  himself  had  obtained  must  be 
regarded  as  fraudulent.  Here  was  an  act  done  to  preyent  the  pnr« 
chaser  from  getting  the  knowledge  which  the  seller  had  and  withheld. 

Doubtless  in  a  case  like  this,  if  the  seller  of  commercial  paper 
knows  that  the  maker  has  faQed  or  is  about  to  fail,  and  purposely 
conceals  his  knowledge  from  the  vendee  to  whom  the  same  sources 
of  information  are  not  accessible,  it  would  be  held  to  be  a  fraad. 
But  it  must  be  borne  in  mind  that  the  fraudulent  concealment 
which  will  affect  a  sale  of  goods  or  of  commercial  paper  like  this, 
in  which  both  parties  stand  in  the  main  upon  an  equal  footing  and 
"  at  arms'  length  "  as  the  phrase  is — neither  having  any  thing  but 
casual  and  fortuitous  advantages,  is  not  to  be  tested  by  the  same 
rules  that  apply  to  those  standing  in  exceptional  relations  to  each 
other,  requiring  the  siridissivia  fides,  which  is  expected  as  between 
trustee  and  cestui  que  trust,  counsellor  and  client,  and  those  sus- 
taining other  confidential  relations,  or  those  contracting  with  ref- 
erence to  marine  insurance,  suretyship  and  the  like.  Cases  of  these 
descriptions  are  governed  by  their  own  rules  which  have  no  appli- 
cation to  ordinary  business  transactions  between  parties  standing 
on  equal  footing,  to  whom  the  common  law  says,  caveat  emptor. 
There  was  nothing  in  the  case  before  us  that  would  justify  the 
giving  of  the  requested  instruction. 

The  subject  of  fraudulent  concealment  has  been  much  discussed^ 
and  a  reference  to  a  few  well  considered  cases  (omitting  those  that 
for  one  cause  or  another  fall  within  exceptional  classes)  and  to  the 
best  text-writers,  will  suffice  to  show  that  the  insti'uctions  given 
upon  this  point  were  sufficiently  favorable,  to  the  defendant.  Cross 
V.  Peters,  1  Me.  376  ;  10  Am.  Dec.  78;  Hammatt  v.  Emerson,  27 
id.  308,  326,  327 ;  46  Am.  Dec.  598;  Hanson  v.  Edgerly,  29  N. 
H.  343;  Wardy.  Hobbs,  Ct.  of  Appeals,  3  Q.  B.  Div.  160;  Bur* 
gess  V.  Chapxn,  5  R.  I.  225 ;  Dambmann  v.  Sckulting,  75  N.  Y. 
55 ;  Peoples'  Bank  v.  Bogart,  81  id.  107-109 ;  Story  Eq.  Jur., 
§§  207  et  seq.  Motion  and  exactions  overruled. 

Applbton,  0.  J.,  DAinK>RXH,  Virgin,  Petebs  and  Symoitds, 
JJ.y  concurred. 
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05  Me.  an.) 
Boundary — ehcmnd  of  rin&r. 

W]i«n  the  afaannel  of  a  riyer  is  a  boundary  the  line  if  the  thread  of  the 

channel. 

PETITION  to  determine  bonndaiy  between  towns.     The  opinion 
states  the  point 

C.  K  LittUfiMy  for  petitioners. 

A.  P.  OotM,  for  respondents. 

Applbton,  G.  J.  By  chap.  d07»  §  1,  of  the  acts  of  1864,  entitled 
^'  An  act  to  change  the  town  line  between  Thomaston  and  Warren,^' 
it  is  provided  that  ''the  town  line  beti^een  the  towns  of  Thomas- 
ton  and  Warren  shall  be  established  as  follows  :  Beginning  in  the 
center  of  the  channel  of  Oyster  river,  below  Elder  point,  near  the 
head  of  tide-water,  where  the  town  lines  now  cross  said  river,  and 
following  down  said  river  in  the  channel  to  the  channel  of  Georges 
river ;  thence  down  said  channel,  till  it  intersects  the  town  line 
where  it  crosses  said  Georges  river.'' 

The  question  to  be  determined  is  the  meaning  of  the  words,  ''  to 
the  channel  of  Georges  river  ;  thence  down  said  channel,  till  it  in* 
teraects  the  town  line,  where  it  crosses  said  Georges  river.''  Is 
the  boundary  line  between  these  towns  the  thread  of  the  channel- 
its  central  line,  or  is  it  the  exterior  line  of  the  channel  where  Oyster 
river  first  comes  in  contact  with  it  ? 

When  the  line  runs  ''  to  the  road  thence  by  the  road,"  the  grant 
is  to  the  center  of  the  road,  even  though  the  measurement  of  distances 
would  extend  only  to  the  side  of  the  road.  Oxton  v.  Groves,  68 
Me.  371.  A  grant  of  land  bounded  on  a  highway  carries  the  fee 
in  the  highway  to  the  center,  unless  the  terms  of  the  conveyance 
unequivocally  exclude  such  construction.  Low  v.  TibbeUs,  72  Me* 
92.  Nothing  short  of  an  express  intention  to  exclude  the  soil  of 
the  highway  will  have  such  effect.  SaUer  v.  Jonas,  10  Vroom,  469 ; 
&  c,  23  Am.  Bep.  229 ;  Paul r.Oarver,  26  Penn.  St  223. 
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In  case  of  fresh  water  streams,  when  such  stream  is  the  boundary, 
the  deed  passes  the  fee  to  its  center.  The  words  to  the  stream, 
thence  up  or  down  the  river,  in  a  deed  pass  a  title  to  the  thread 
of  the  stream.  Rice  v.  Monroe,  36  Me.  309.  The  general  rule  is, 
that  when  the  riyer  is  the  boundary,  the  grantee  takes  usque  ad 
JUum  aqiuBy  unless  the  riyer  be  expressly  excluded  from  the  grant 
by  the  terms  of  the  deed.  Luce  y.  Carley,  24  Wend.  451 ;  85  Am. 
Dec.  637. 

Indeed  the  authorities  are  uniformly  to  the  effect  that  when  a 
grant  runs  to  a  highway  or  riyer,  and  thence  up  or  down  the  same, 
the  title  passes  to  the  center  of  each.  Siaie  y.  Canterbury,  28  N.  H. 
195  ;  Rix  y.  Johnson,  5  id.  520;  22  Am.  Dec.  472. 

The  line  in  the  case  under  consideration  runs  not  by  Oeorges 
riyer,  but  to  and  then  down  its  channel.  The  channel  is  the  deep- 
est part  of  the  river.  It  is  the  navigable  part — the  water -road 
over  which  vessels  pass  and  repass.  It  is  the  highway  of  commerce. 
Had  the  line  run  to  the  river  and  down  the  river,  the  boundary 
would  have  been  the  thread  of  the  stream  —  the  filvm  aqutB,  Bui 
the  thread  of  a  stream  is  the  middle  line  between  the  shores,  irre- 
spective of  the  depth  of  the  channel,  taking  it  in  the  natural  and 
ordinary  stage  of  the  water.  The  channel  and  the  thread  of  the 
river  are  entirely  different.  The  channel  may  be  one  side  of  the  thread 
of  the  river  or  the  other.  The  legislature  exclude  the  idea  of  the 
thread  of  the  river  as  the  boundary  and  establish  a  totally  different 
one  —  the  channel  of  the  river.  A  draw  bridge  is  required  by  the 
necessities  of  navigation.  Hence,  not  the  river,  but  the  channel  is 
made  the  boundary,  so  that  the  burden  resting  upon  these  towns 
may  thus  be  equalized. 

The  line  as  established  does  not  run  to  a  stake.  It  does  not  run 
to  the  riyer.  It  runs  to  the  channel  of  the  river  —  not  "to  the 
margin"  of  the  channel  —  not  "by  the  side  ot"  the  channel  — 
not  "by  the  line  of"  the  channel  (these  expressions,  "by  the 
margin,"  "by  the  side  of,"  "  by  the  line  of ,"  have  been  held  in 
cases  of  a  highway  to  pass  title  to  the  exterior  line  of  the  way,  and 
not  to  its  center),  but  to  the  channel  as  a  unit,  as  a  totality.  It  runs 
to  the  highway  of  vessels.  The  channel,  as  a  whole,  is  the  dividing 
line,  and  each  town  is  bounded  by  the  center  lino  thereof.  When  a 
line  runs  "  to  a  road  and  thence  by  the  road,"  "  the  road,"  observes 
Shaw,  C.  J.,  in  Newhatty.  Ireson,  SOwh.  596;  54  Am.  Dec.  790,  **  is 
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a  monument ;  the  thread  of  the  road,  in  legal  contemplation,  is  that 
monnment  or  abuttal.  Land  may  no  doubt  be  bounded  by  the  side  of 
a  highway,  but  it  must  be  done  in  clear  and  distinct  terms  to  control 
the  ordinaiy  presumption/'  Whether  the  highway  be  by  land  or 
water,  the  same  rule  of  construction  must  apply.  When  the  riyer 
is  a  boundary,  the  thread  of  the  stream  is  the  dividing  line.  When 
the  channel,  as  here,  is  the  boundary,  the  thread  of  the  channel  is 
constituted  the  boundary.  Cold  iSpring  Iron  Works  v.  Tolland^  4 
Cush.  492. 

The  purpose  of  the  legislature  was  to  change  the  old  and  estab- 
lish a  new  line  between  these  towns.  The  Oeorges  river  is  not 
made  the  boundary,  because  if  so,  the  thread  of  the  stream  would 
be  the  dividing  line  between  them,  and  the  thread  might  have  the 
channel  on  one  side  or  the  other,  and  thus  impose  unequal  bur- 
dens on  the  towns.  Hence,  after  commencing  in  the  center  of 
the  channel  of  Oyster  river,  then  following  said  river  in  the  chan- 
nel to  the  channel  of  Oeorges  river,  the  line  runs  down  said  channel, 
till  it  intersects  the  town  line,  when  it  crosses  said  Oeorges  river. 
It  does  not  run  to  the  bank  —  to  monuments  on  the  bank  —  to  the 
side  of  the  channel  as  a  monument.  The  channel  being  a  monu- 
ment, the  divisional  line  is  the  center,  precisely  as  if  it  had  been  a 
river.  Boscawen  v.  Canterbury ,  25  N.  H.  188 ;  Plymouth  v. 
HoldemesSj  28  id.  217.  Whether  the  tide  ebbs  and  flows  is  a  mat- 
ter having  no  bearing  on  the  question,  the  legislature  having  un- 
controlled power  over  the  boundaries  of  towns. 

The  result  is,  that  the  thread  of  the  channel  of  Oeorges  river 
is  the  dividing  line  between  Warren  and  Thomaston. 

Barrows,  Dakforth  and  Libby,  JJ.,  concurred ;  Syhonds, 
J.,  concurred  in  the  result ;  Virgin,  J.,  did  not  concur. 
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(15Me.ai8.) 

JMionee-^communieatianof  frebifaUam  engine — cmiraeiar. 

To  recover  for  the  baming  of  propertj  caused  b^  the  noe  of  an  anlioflDsed 
Bteam  engine  on  neighboring  premises,  the  plidntiff  most  show  that  the 
engine  by  reason  of  location,  constraction  or  want  of  repair,  was  a  nninaoe. 
or  that  the  defendant  was  gniltj  of  negligence  in  its  use  ;  and  if  it  was  nndsr 
the  exdasive  control  of  a  contractor  with  the  defendant,  the  latter  is  not 
liable  unless  it  was  a  nuisance  when  the  contractor  assumed  control.* 

ACTION  of  damages  for  injury  by  fire.     The  opinion  atates  the 
case.     The  plaintiff  had  judgment  below. 

W.  L.  Puiman,  for  plaintiff. 
Siroul  <£  Holmes,  and  Enoch  Foster y  tot  defendant. 

LiBBETy  J.  In  1863;  by  private  act^  chap.  259^  the  defendants  were 
created  a  manufacturing  corporation  by  the  name  of  the  ''  Bethel 
Steam  Mill  Company/'  with  power  to  manufacture  all  kinds  of 
lumber  in  the  town  of  Bethel,  and  for  that  purpose  were  authorised 
to  construct, repair  and  maintain  upon  their  land  ''all  suitable 
buildings."  They  erected  upon  their  own  land,  in  said  town,  a 
steam  mill  for  the  manufacture  of  lumber,  with  a  stationaiy 
steam  engine  therein,  without  obtaining  from  the  municipal  officers 
of  the  town  a  license  therefor. 

In  1876  the  mill  was  operated  by  one  Pierce  under  a  contract  with 
the  defendants,  and  in  August  of  that  year,  the  mill  was  burnt 
A  strong  wind  prevailed  which  carried  the  burning  cinders  upon  the 
plaintiff's  dwelling-house  and  bam,  and  they  were  thereby  burnt 
The  plaintiff  brings  this  action  to  recover  his  damages  sustained  by 
that  fire.  The  declaration  contains  three  counts.  The  first 
two  base  the  right  of  action  upon  the  negligence  of  the  defendants ; 
the  third  founds  it  upon  Revised  Statutes,  chap.  17,  sections  12, 
17  and  19.  As  the  case  was  tried  and  submitted  to  the  jury  by  the 
presiding  judge,  the  plaintiff's  right  to  recover  was  based  upon  the 
third  count. 

The  judge  instructed  the  jury,  in  substance,  as  follows  :    If  the 

•  Bee  3f anBhoff  v.  TTelioood  (0  Yroom ,  880),  80  Am.  Rep.  804. 
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defendants  nsed  their  stationsry  steam  engine,  erected  and  naii^ 
teined  without  a  Uoenae,  it  was  a  common  nniaanoe,  and  if  the  fiM 
was  communicated  directl j  to  the  defendants'  mill  from  the  f amace^ 
from  the  flues,  or  from  the  chimnej,  b j  reason  of  whieh  the  mill 
was  bumt^  and  the  burning  of  the  plaintifTs  buildings  was  a  result 
naturally  and  reasonahl j  to  be  expected  from  the  burning  of  the  ds* 
fendants'  mill,  and  the  burning  of  the  mill  was  the  proximate  caase 
of  the  burning  of  the  plaintiff's  buildings,  the  plaintiff  was  entitled 
to  recoTer  without  proof  that  the  steam  engine  was  a  nuisance,  in 
fact,  or  of  negligence  on  the  part  of  the  defendants.  The  great 
contention  between  the  parties  is  whether  the  rule  of  law,  thus 
given  to  the  jury,  is  correct. 

The  first  question  that  arises  is,  does  the  plaintiff's  right  of  action 
tests  upon  the  statute,  or  upon  common  law  ? 

[Omitting  the  statutory  consideration.] 

Can  the  action  be  maintained  at  common  law  without  proof  of 
negligence  of  the  defendants,  or  that  their  steam  engine  was  a 
nuisance  in  fact  ?  It  is  claimed  by  the  counsel  for  the  plaintiff 
that  it  can  be,  on  the  ground  tha^  the  defendants  erected  their 
engine  in  yiolation  of  law,  and  haying  done  so,  were  insurers  against 
all  damage  which  any  one  might  sustain  from  its  use ;  and  in  sup- 
port of  this  proposition  he  cites  and  relies  on  Ryland  v.  Flelclter, 
L.  R,  3  EL  L.  Gas.  330;  Jones  v.  Fntiniog  JL  Co.,  L.  B.,  3  Q.  B. 
733;  Salisbury  t.  ffsrchanrodsr,  106  Mass.  458;  s.  o.,  8  Am.  Bep. 
354;  Frye  t.  Moor,  53  Me.  583. 

We  think  these  cases  are  all  distinguishable  from  the  case  at  ban 
The  authority  of  Rytands  v.  Fletcher  has  been  denied  by  many  of 
the  courte  in  this  country,  and  by  some  accepted*  This  court  has 
neither  denied  nor  accepted  it,  and  we  have  no  occasion  now  to  do 
so.  Its  authority  howeyer  is  not  to  be  extended  beyond  the  class 
of  cases  possessing  all  the  elements  upon  which  the  judgment  of 
the  court  was  based.  It  is  beUeyed  that  the  courts  in  this  country 
— certainly  in  this  Stete — haye  neyer  held  it  applicable  to  fires, 
rightfully  set  upon  one's  own  premises,  which  escape  and  extend 
on  to  the  property  of  others.     Simonion  y.  Loving,  68  Me.  164. 

The  case  was  before  the  House  of  Lords  on  appeal  from  the  ex- 
chequer chamber,  L.  U.,  Exch.  265.  In  the  exchequer  chamber 
the  judgment  of  the  court  was  deliyered  by  Bl.\ckburk,  J.,  who 
steted  the  legal  proposition  upon  which  the  case  was  decided  as 
follows  :  *'  We  think  that  the  true  rule  of  law  is,  that  the  person 
Vol'XLVI  — 51 
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whoforkiB  own  paiposes  brings  on  kia  lands  and  ooUects  and 
keeps  there  any  thing  likely  to  do  mischief  if  it  escapes,  mnst  keep 
it  in  at  his  peril,  and  if  he  does  not  do  so  is  prima  fade  answenUe 
for  all  the  damage  which  is  the  natural  oonseqnenoe  of  its  escape." 
The  House  of  Lords  affirmed  this  rule  as  the  law  of  the  case.  The 
essential  element  in  this  legal  rule  is,  that  the  thing  must  be  one 
''likely  to  do  mischiel"  The  court  cannot  declare,  as  matter  of 
law,  that  the  defendants'  stationary  steam  engine,  if  located  in  a 
proper  place,  and  properly  constructed  and  us^,  was  in  its  nature 
calculated  to  do  mischief  to  the  property  of  any  person.  Bright- 
man  y.  BrieM,  65  Me.  435;  &  a,  20  Am.  Bep.  711;  Zosm  t.  Bu- 
ehanan,  51  N.  Y.  476;  &  c,  10  Am.  Rep.  623. 

In  Jones  y.  Fuiiniog  R.  Co.  the  defendants  were  running  their 
steam  locomotive  oyer  their  railroad  without  l^^al  authority ;  and 
the  court  held  them  responsible  for  damage  to  the  plaintiff's  prop- 
erty by  fire,  conununicated  by  sparks  or  coals  from  the  locomotive. 
The  decision  of  the  case  was  put  upon  the  ground  that  the  use  of 
the  locomotiye  steam  engine  on  the  defendant's  road  was  highly 
dangerous,  and  the  defendants  used  it  at  their  peril.  It  affirms 
the  rule  in  Rylande  y.  Fletcher. 

In  Salietury  y.  Herchenrodery  the  defendants'  hanging  sign  over 
the  street  was  absolutely  prohibited.  It  could  not  be  legalized  by 
license.  It  was  unlawful  as  to  every  person  passing  along  the 
street,  or  having  property  that  might  be  damaged  by  it  ;  and  this 
unlawful  element  was  present,  acting  with  the  wind  in  doing  the 
damage  to  the  plaintiff. 

Frye  v.  Moor  does  not  sustain  the  rule  claimed  for  the  plaintiff. 
The  law  of  the  case  is  stated  by  Taplet,  J.,  in  the  opinion  of  the 
court  as  follows  :  ''  The  defendants  caused  an  unnatural  aocumn- 
lation  of  water  in  a  reservoir  above  the  mill  of  the  plaintiff.  U 
accumulated  rightfully  as  to  this  plaintiff,  they  must  at  least  exercise 
ordinary  care  in  letting  it  again  pass  into  its  ordinary  and  accas- 
tomed  channels  over  the  plaintiff's  property.  If  accumulated 
wrongfully,  and  without  any  right  or  authority,  as  against  thia 
plaintiff,  if  they  let  it  into  its  ordinary  and  accustomed  channels, 
they  do  so  at  their  peril,  and  they  must  be  held  responsible  for  tho 
consequences  of  their  wrongful  act."  It  is  believed  to  be  the 
settled  law  of  this  State  that  to  render  the  defendant  liable  without 
negligence,  his  act  must  be  shown  to  be  wrongful  as  aga^a^t  the 
plaintiff. 
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If  the  defendants'  steam  engine  is  not  in  fact  a  nuisance,  and 
the  defendant  was  not  guilty  of  negligence,  was  its  erection  and 
use  wrongful  as  against  the  plaintiff  ?  What  was  the  unlawful 
element  that  rendered  it  liable  to  abatement  as  a  common  nuisance? 
Clearly  the  want  of  a  license.  To-day  without  a  license  the  statute 
declares  it  a  nuisance.  To-morrow  with  a  license,  without  change 
of  location,  structure  or  use,  it  is  not  a  nuisance.  It  is  not  the  use 
of  a  stationary  steam  engine  that  makes  it  a  nuisance.  Its  use  for 
any  proper  purpose  is  lawful.  It  is  only  when  it  is  unlicensed  that 
it  18  to  be  deemed  a  nuisance  without  any  other  proof  than  its  use. 
What  additional  protection  or  security  would  a  license  have  given  to 
the  plaintiff  ?  How  did  the  want  of  it  in  any  way  affect  the  plaint* 
iff's  rights  or  tend  to  cause  his  injury?  The  want  of  a  license  rend- 
ered it  wrongful  as  against  the  public,  as  a  violation  of  a  police  regu- 
lation; but  it  is  not  perceived  how  it  did  so  as  against  the  plaintiff. 

But  assuming  that  the  defendants'  engine  without  a  license  was 
a  nuisance  for  which  the  plaintiff  could  maintain  an  action  for  dam- 
age sustained  from  it,  he  must  prove  that  his  damage  was  caused 
by  the  particular  element  in  its  character  or  use  which  rendered  it 
a  nuisance.  Bowden  v.  Lewia,  13  R.  I.  189.  Hence  if  a  building 
IS  used  as  a  slaughter-house,  and  is  a  common  nuisance  by  i-eason 
of  its  noxious  exhalations  or  offensive  smells,  and  it  takes  fire  witli- 
out  negligence  of  the  owner,  and  thereby  the  property  of  another  is 
burnt  or  destroyed,  he  cannot  maintain  an  action  against  the  owner 
of  the  slaughter-house  therefor,  although  he  was  using  the  building 
in  violation  of  the  statute  ;  because  his  injury  was  in  no  way  caused 
by  the  noxious  exhalations  or  offensive  smells.  This  is  familiar 
law,  and  applying  it  to  this  case,  the  instructions  of  the  judge  can- 
not be  sustained.  The  want  of  a  license  in  no  way  caused  or  con- 
tributed to  the  burning  of  the  defendants'  mill  by  which  the 
plaintiff  was  damaged. 

Again  it  is  well  settled  law,  fully  recognized  by  the  authorities 
cited  for  the  plaintiff,  that  the  wrong-doer  is  responsible  only  for 
such  damages  as  are  the  natural  and  ordinary  consequences  of  his 
wrong,  unless  it  be  shown  that  he  knew  or  had  rciisonablc  cause  to 
know  that  consequences  not  usually  resulting  from  the  act  are,  by 
reason  of  some  existing  cause,  likely  to  intervene  so  as  to  occasion 
damage  to  a  third  party.  liyland  v.  Fletcher,  supra  j  Sharp  v. 
PoweU,  L.  R.,  7  C.  P.  253.  How  can  it  be  said  that  the  use  of 
t>)e  defendant's  engine  without  a  license  would  naturally  be  calcu- 
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kted,  ia  any  greator  degree,  to  communicate  fixe  to  the  mill,  than 
its  use  with,  alieense  ?  The  waat  of  a  license  could  have  nothing 
to  do  with  the  arigui  of  the  fire. 

The  law  is  regarded  as  well  settled  in  this  country  by  a  line  of 
decisions  well  considered  that  one  doing  a  lawful  act  in  a  manner 
forbidden  by  law,  is  not  absolutely  liable  for  an  injury  caused 
to  a  third  party  by  the  act ;  nor  is  the  violation  of  law  in  doing 
it  condnsiyc  evidence  of  negligence.  Baker  v.  Portland,  58 
Me.  199 ;  &  G.,  4  Am.  Bep.  274;  Zarrabee  v.  SeweU,  66  Me.  376; 
Oilmore  v.  Roas,  72  id.  194 ;  Kidder  v.  Dunsiable,  11  Gray,  342; 
Spoff&rd  V.  Barlow,  3  Allen,  176  ;  McGrath  v.  N.  Y.  d  H.  B. 
Co.,  63  N.  Y.  522 ;  Maasoth  v.  D.  <&  H.  Canal  Co,,  64  id.  524; 
Kuupfle  V.  Kniek,  Ice  Co.,  84  id.  488;  Hoffmany,  Union  Ferry  Co., 
68  i(L  385  ;  Lockwoed  v.  Chicaffo  £  NoHhem  R.  Co.,  55  Wis.  50. 

These  cases  involved  the  doing  of  a  lawful  act  in  an  unlawful 
manner,  and  they  fully  sustain  the  rule  as  we  have  declared  it 
They  are  distinguishable  from  the  class  of  cases  relied  on  by  the 
counsel  for  the  plaintiff,  which  involved  the  doing  of  a  wrongful 
or  unlawful  act  which  caused  the  injury. 

For  the  reasons  stated  we  are  of  opinion,  that  to  maintain  thii} 
action  the  plaintiff  must  prove  that  the  defendants'  stationary  steam 
engine,  from  its  location,  improper  construction  or  insufficient  re- 
pair, was  in  fact  a  nuisance  to  him,  or  that  the  defendants  were 
guilty  of  negligence,  by  reason  of  which  fire  was  communicated  to 
the  defendants'  mill  and  from  that  to  his  buildings. 
.  Other  questions  were  raised  and  fully  discussed  at  the  argument; 
and  as  they  may  arise  if  the  case  is  again  tried,  it  is  proper  that  we 
should  decide  them  now. 

It  is  claimed  by  the  counsel  for  the  defendants,  that  by  the  con- 
tract between  them  and  Pierce,  he  was  to  have  the  possession  and 
control  of  the  mill,  and  must  make  the  repairs  while  in  possession 
performing  his  contract ;  that  he  was  in  effect  their  lessee  with  the 
duty  of  making  repairs  on  the  premises  during  his  lease,  and  there- 
fore the  defendants  are  not  liable  for  an  injury  caused  by  the  use 
of  the  mill.  By  the  contract  between  the  parties  their  relation  ap- 
pears to  have  been  as  claimed  for  the  defendants. 

If  the  stationary  steam  engine  and  mill  were  not  in  fact  a  nuis* 
ance  when  they  were  delivered  by  the  defendants  to  Pierce  to  be 
used  by  him  in  the  performance  of  his  contract,  and  the  plaintiff's 
injury  was  occasioned  by  the  negligence  of  Pierce  iu  not  keeping 
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them  in  proper  repair,  or  in  their  use^  the  defendants  are  not  Jiablc. 
But  if  they  were  in  fact  a  nuisance  when  delivered  to  Pierce,  and  by 
the  contract  were  to  be  used  by  him  substantially  as  they  then  were, 
and  were  so  used,  and  the  injury  resulted  from  the  use,  the  defend- 
ants are  liable.  Lowell  y.  Spaulding,  4  Gush.  277;  50  Am.  Dec.  775  ; 
Canton  t.  Eastern  R,  Co.y  Mass.  not  yet  reported  ;  Mellon  v.  Mar- 
Hit,  126  id.  545  ;  s.  c,  30  Am.  Rep.  695 ;  Jtyan  v.  Wibon,  87  N.  Y. 
471 ;  s.  c,  41  Am.  Bep.  384 ;  Stoords  t.  Edgar,  59  If.  Y.  28 ;  s. 
c,  17  Am.  Eep.  295. 

The  contention  of  the  defendants  that  by  their  charter  they  were 

authorized  to  erect  and  mantain  a  steam  mill  on  their  own  land  in 

Bethel,  and  that  thereby  they  are  not  subject  to  the  statutory  pro- 

visions  in  regard  to  stationary  steam  engines,  cannot  aid  them.     A 

fair  construction  of  their  charter  gives  them  the  same  rights  tO' 

erect  and  use  such  a  mill  as  an  mdividual  has,  and  in  no  way  ex- 

empts  them  from  the  i>olice  regulations  for  the  safety  of  the  public^ 

Nor  does  their  charter  authorize  them  to  erect  their  mill  at  such  a 

point,  or  constract  and  use  it  in  such  a  manner  that  it  will  be  a 

nuisance  to  others  in  the  enjoyment  of  their  property.     Oommon- 

wealth  V.  Eidder,  107  Mass.  188 ;  BeUemont  and  Ohio  Co.  v.  Fifth 

Baptigt  Church,  8. 0.  U.  S.  not  yet  reported.  See  27  Albany  L.  J.  488. 

The  plaintiff  was  permitted  to  prove  by  Winchester  and  Town, 

on  cTOBS-examination,  that  the  defendants'  mill  caught  fire  in  1875^ 

the  year  before  it  was  burnt.     It  did  not  appear  by  the  statements 

of  the  witnesses  that  the  fire  m  1875  was  communicated  to  the 

mill  by  the  use  of  the  engine  in  any  way.     The  point  where  it  was 

discovered  would  not  authorize  that  inference.     The  evidence  did 

not  properly  tend  to  show  the  capacity  of  the  furnace  flues,  or 

chimney^  to  communicate  fire  to  the  mill  by  their  use.     It  was  not 

admissible  on  the  authority  of  the  cases  that  hold,  that  where  the 

issue  is  whether  the  fire  was  set  by  a  railroad  locomotive,  the  same 

locomotive  under  similar  circumstances  at  other  times  had  emitted 

sparks  and  coals  and  set  fire.    If  it  appeared  that  the  fire  was  com- 

mniiicated  to  the  mill  in  1875,  by  the  use  of  the  engine,  we  think 

it  would  be  admissible.    But  on  the  authority  of  Parker  v.   Pub- 

lishing  Co,,  69  Me.  173,  the  evidence  was  irrelevant,  and  calculated 

to  mislead  the  jury,  and  should  have  been  excluded. 

Exceptions  sustained.     New  trial  granted, 
Afplbtok,  C.  J.,  Waltok,  Viboik  and  Symonds,  JJ.,  concur- 
red ;  Barrows,  J.,  concurred  in  the  result. 
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(76  Me.  887.) 

8UUut6  —  time  —  Sunday. 

Where  a  Btetate  proBcribes  that  property  oeiaed  for  taxes  shall  be  kept 
four  dajB  and  then  sold  unless  the  taxes  are  paid,  the  day  of  seisure  is  ex- 
eluded,  interrening  Sundays  are  included,  and  the  property  must  be  sold  on 
the  fourth  day,  unless  that  falls  on  Sunday,  and  then  on  the  next  day.  {8e$ 
note.p,  410.) 

rpRESPASS.    The  opinion  states  the  case. 

D,  F.  Davis  and  C7.  A .  Bailey,  for  plaintiff. 

Barker,  Vose  dk  Barker,  and  A,  L,  Simpson,  for  defendant. 

Appletok^  G.  J.  This  is  an  action  of  trespass  against  tlie 
defendant^  a  collector  of  taxes  for  the  town  of  Glenbnm^  for  seizing 
and  carrying  away  six  tons  of  the  plaintiff's  hay  for  the  non-payment 
of  his  taxes  and  selling  the  same. 

By  Revised  Statutes,  chapter  6,  section  104,  "  If  any  person  re- 
fuses to  pay  the  taxes  assessed  against  him  *  *  *  the  collector 
may  distrain  him  by  his  goods  and  chattels  ♦  ♦  ♦  a^^  ]|^eep 
such  distress  for  the  space  of  four  days  at  the  expense  of  the  owner, 
and  if  he  does  not  pay  his  taxes  within  that  time,  the  distress  shall 
be  openly  sold  at  vendue  by  the  officer  for  its  payment.*' 

The  hay  was  seized  for  taxes  on  Saturday,  January  8,  and  adver- 
tised for  sale  on  Thursday,  the  13th,  and  thence  the  sale  adjourned 
to  Friday,  the  14th,  Avhen  the  property  seized  was  sold. 

In  computing  time,  the  day  of  the  seizure  is  not  to  be  reckoned. 
The  rule  is  thus  stated  by  Bishop  in  his  work  "  On  the  Written 
Laws,  107."  When  a  statute  specifies  a  particular  number  of  days, 
weeks,  or  years,  the  computation  should  be  made  by  adding,  for 
instance,  to  the  ascertained  number  of  the  day  in  the  month,  the 
statutory  number.  Thus,  an  enactment  passed  on  the  fifth  day  of 
the  month,  to  take  effect  in  ten  days,  will  go  into  operation  on  the 
fifteenth  day  of  the  month,  because  the  sum  of  ten  and  five  is  fifteen. 
The  rule  of  reason  therefore  may  be  stated  to  be,  "  that  of  the  two 
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extreme  days,  the  one  shall  be  included  and  the  other  excluded  in 
the  reckoning/' 

The  term  specified  by  the  statute  for  sale  is  four  days  after 
seizure.  The  collector  keeping  the  property  seized  beyond  the 
time  in  which  it  could  be  legally  sold,  is  thereby  a  trespasser 
4tb  iniiio.  Bracheti  t.  Viningy  49  Me.  356 ;  Famttaorth  Co.  r. 
Rand,  65  id.  19. 

The  statutes  in  Massachusetts  on  this  subject  are  similar  to  those 
of  this  State.  The  time  when  the  sale  was  to  be  made  became  an 
early  subject  of  discussion.  In  Caldwell  y.  Baton,  5  Mass.  399, 
PAB8ONS9  G.  J.9  in  considering  the  question,  says,  ^^  The  notice 
must  be  given  forty-eight  hours  before  the  expiration  of  the  four 
days.  It  is  then  a  necessary  consequence  that  they  must  be  sold 
at  auction,  after  they  have  been  kept  four  days  and  no  longer.'' 
In  Tiiconib  v.  Insurance  Co^  8  Mass.  334,  Sewall,  J.,  says, ''  Shares 
taken  on  execution  are  to  be  exposed  for  sale  in  the  same  manner 
as  by  law  prescribed  when  personal  estate  is  taken  on  execution. 
The  time  for  this  purpose,  allowed  and  determined  by  the  general 
statute,  is  four  days.  Now  when  four  days  had  expired  and  no  sale 
had  taken  place,  a  new  notice  was  necessary  to  legalize  a  subsequent 
sale."  In  Howe  y.  Siarkworthy  17  Mass.  241,  Pabkeb,  C.  J.,  citing 
the  last  named  case,  says,  "  The  sale  under  the  execution  would  be 
bad  by  suffering  more  than  four  days  to  elapse  between  the  seizure 
on  execution  and  the  sale."  To  the  same  effect  is  the  decision  in 
Pieree  v.  Benjamin,  14  Pick.  356;  25  Am.  Dec.  396.  Such  too  is 
the  recognized  law  in  this  State.  ^^The  day  of  seizure,"  remarks 
Shbpley,  C.  J.,  in  Tuttle  v.  Gates,  24  Me.  395,  "is  not  to  be 
reckoned  as  one  of  the  four,  and  the  sale  cannot  bo  legally  made 
after  the  fourth  day."  The  "day  of  seizure  not  being  reckoned, 
the  sale  must  be  on  the  fourth  day.  Ordway  v.  Ferrin,  3  N. 
H.  69.  If  the  day  of  the  seizure  as  well  as  that  of  the  sale  were 
both  excluded,  the  defendant  would  be  allowed  parts  of  both  those 
days  beyond  the  time  required  by  law.  Bemis  v.  Leonard,  118 
Mass.  502. 

The  sale  in  the  case  at  bar  should  have  been  on  the  twelfth. 
The  defendant  is  not  to  haye  four  whole  days  and  parts  of  two 
others.  The  rule  in  England  is  that  in  case  of  goods  distrained, 
and  sold  within  four  dajrs,  the  days  must  be  calculated  inclusively 
of  the  last,  and  exclusiyely  of  the  day  of  taking.  Robinson  y. 
<Wadd%nfftOf$,  66  E.  0.  L.  753. 
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In  tlia  MaaBadhmettft  stahite,  the  phnse  ''  for  the  space  of  four 
days "  occurs  as  in  that  of  this  State.  But  ''  the  space  of  four 
days ''  embnuses  no  more  than  four  days.  Such  too  has  been  the 
practical  eonstmotion^  as  is  clearly  shown  by  the  many  decisions  te 
which  reference  has  been  made. 

The  main  ground  of  defense  is  that  Sunday  is  not  to  be  reckoned 
as  a  day.  The  statute  provides  that  the  distress  is  to  be  kept  ^'for 
the  space  of  four  days  at  the  expense  of  the  owner/'  and  if  the  tax 
be  not  paid  within  that  time,  the  distress  shall  be  sold  at  vendue 
by  the  officer  for  its  payment.  The  expression,  ''the  space  of  four 
days,"  excludes  no  day.  It  implies  consecutiye  days.  ''  Sunday,* 
remarks  Bylrs,  J.,  in  Peacoek  t.  Queen,  93  E.  0.  L.  264,  ''  at 
common  law,  is  just  like  any  day.''  ''Sunday,"  observes  Lord 
Ellbkborouoh,  in  OresewM  v.  Oreen,  14  East,  537,  "is  as  much 
a  day  to  occupy  space  of  time  as  any  other  day."  When  the 
statute  prescribes  the  number  of  days  within  which  an  act  is  to  be 
done,  and  nothing  is  said  about  Sunday,  it  is  to  be  included.  It 
was  held  in  CarviUe  v.  AddUaUy  62  Me.  459,  that  it  was  no  objection 
to  the  legality  of  the  collector's  proceedings  that  one  of  the  four 
days  during  which  the  distress  was  kept  was  Sunday.  So  in  Stai% 
V.  Ynieehr,  64  Me.  532,  it  was  decided  the  draft  for  jurors  was  valid, 
although  one  of  the  four  days  before  the  drafting  was  Sunday. 

Whenever  the  legislature  intended  Sunday  shall  be  excluded 
from  the  days  within  which  an  act  shall  be  done,  it  is  done  in 
express  terms,  as  in  chapter  84,  section  3.  It  is  never  left  to  im- 
plication. When  goods  are  sold  on  execution,  Sunday  is  excluded 
by  statute  from  the  four  days  during  which  the  goods  seized  are  to 
be  kept.  But  Sunday  is  not  excluded  where  the  collector  distrsms 
for  non-payment  of  taxes.  Bev.  Stats.,  ch.  6,  §  104.  "  Where  an 
act  of  parliament  gives  a  specified  number  of  days  for  doing  a 
particular  act,  and  says  nothing  about  Sunday,"  observes  IIiix,  J^ 
in  Ex  parte  Simpkin,  2  K  &  E.,  "  the  days  are  consecutive  days, 
including  Sunday." 

In  Astnole  v.  Ooodwin,  2  Salk.  G24,  it  was  held  "  as  to  basinesi 
done  out  of  court,  as  rules  to  plead  within  four  days,  etc.,  Sundays 
are  reckoned  the  same  as  other  days."  The  uniform  current  of 
authorities  is  in  conformity  with  this  decision  up  to  the  present 
time.  Thus  in  Ex  parte  Simpkin,.  2  E.  &  E.,  392,  it  was  decided 
that  when  an  act  of  parliament  gives  a  specified  number  of  dajs 
for  doing  a  particular  act  and  says  nothing  about  Sunday,  tiie  dayv 
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eoBseeutiye  days,  inelading  Sunday.  So  in  this  conntiy.  lu 
JRng  ¥.  DowdaU^  2  Sandf .,  §  131,  Oakley,  G.  J^  ubob  this  language  : 
•  We  know  of  no  rule  or  principle  by  which  it  (Sunday)  is  to  be 
excluded  from  the  computation  when  it  is  an  intermediate  day," 
aoid  we  hare  saj^KMed  the  law  on  the  subject  to  be  settled. 

The  distress  for  taxes  may  be  made  on  any  day  of  the  week,  ' 

Sunday  excepted.     The  law  has  not  prohibited  seizure  on  any  ' 

week  day.     But  the  property  seized  cannot  be  sold  on  Sunday, .  < 

not  because  Sunday  is  not  a  day,  but  because  it  is  a  day.  on  which^^ 

by  statute,  the  execution  of  civil  process  is  prohibited.  Eey.  Stats., 

ch.  81,  §  78.     No  sale  can  be  made  on  the  preceding  Saturday, 

when  the  seizure  was  made  on  Wednesday,  because  that  would  be 

against  the  provision  of  the  statute  requiring  the  officer  to  keep 

the  property  distrained  four  days.     When  then  is  the  sale  in  such 

ease  to  be  made  ?    The  statute  must  be  construed  together.     The 

seizure  may  be  made  on  any  secular  day.    The  property  seized  must 

be  kept  four  days  by  statute.     Its  sale  is  prohibited  on  Sunday. 

Being  lawfully  seized,  it  must  be  sold.    As  it  cannot  be  legally  sold 

within  three  days,  it  must  be  sold  on  Monday  because  all  official  or 

executive  action  is  prohibited  on  Sunday.     The  true  rule  on  this 

subject  is  laid  down  la  Matter  of  Oostoiler^s  Estate^  3  Penn.  200, 

thns :    ''  Whenever  by  a  rule  of  court  or  an  act  of  the  legislature, 

a  given  number  of  days  are  allowed  to  do  an  act,  or  it  is  said  au 

act  may  be  done  within  a  given  number  of  days,  the  day  in  which 

the  rule  is  taken  or  the  decision  is  made  is  excluded,  and  if  one  or 

more  Sundays  occur  within  the  time,  they  are  counted  unless  the 

last  day  falls  on  Sunday,  in  which  case  the  act  may  be  done  on  the 

next  day."  To  the  same  effect  is  the  opinion  of  the  Supreme  Court 

ml  Bhode  Island  in  Barrows  v.  Eddy,  12  R.  I.  25.    In  Hughes  \\ 

Orifith,  106  E.  G.  L.  323,  it  was  held  in  the  computation  of  time, 

that  wher  the  last  day  falls  on  a  Sunday  and  the  act  is  to  be  done 

hj  the  jMuty,  it  may  be  done  on  the  next  practicable  day. 

The  original  notice  being  defective,  no  postponement  can  cure 
4ie  original  defect.  **  A  valid  sale  cannot  be  made  at  an  ad journ- 
mfint  which  would  have  been  invalid  if  made  on  the  day  adjourned 
from.*'    Wilson  v.  Saioyer,  61  Me.  631. 

Defendant  defaulted.   Damages  to  be  assessed  ly  the  clerk. 

WjLisTOiXy  Dahpobth,  ViBGnsr  and  Stuokds,  J  J.,  concurred. 
(,  J.,  did  not  sit.  ^ 
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Nora  WW  nm  BnoKnik^Iii  aubbkm  t.  Atttitonv,  S  Obi.  MB»  tte  eoim  keU 
the  gworal  oonwol  of  modan  aottioricj  Is  that  irtMn  a  atatote  nqoiiw  aa  M*  to 
formed  »  eertata  number  of  daja  prior  to  »  daj  aamed,  or  withia  a  daAatte  pedod  after  ' 
»  daj  or  event  ^MQifled,  or  where  time  iaio  be  oofflpvtedeiiher  prior  or  aobaqiiMit  tea 
daj  named,  the  nsoal  role  la  to  exclude  one  dajr  of  the  derlgnated  pariod  aad  to  faidDila 
the  otter. 

BacK,  J^ aaJd :  "Theoorxeot  rule  for  computioff  time preacribed in aUtutorjr  eaaot* 
manta  haa  been  n  Tezed  queatton  both  in  Eushuid  and  la  this  oountiy,  aa  la  appannt 
from  the  conflict  of  opinion  In  tte  raported  eaaea. 

'*  The  rule  of  tte  common  law,  and  the  rule  generally  adopted  hr  tte  oourta  of  the 
aeveral  Statea,  la  to  include  one  daj  and  to  expJude  the  other,  aome  ooorta  indudlog  the 
first  day  In  tte  spedfled  time  In  tte  oompntatlon,  and  excluding  the  laat  day.  Some 
courta  exclude  tte  first  day  and  include  tte  last,  tdifle  other  oonrts  vary  their  practice 
according  to  tte  phraeeology  of  tte  statute  under  consideration.  In  aome  Inatsnnwi  la* 
eluding  the  last  day,  and  in  otter  cases  excluding  both  daya.       •       •       •       • 

'*  Tn  the  caae  of  tl|e  publication  of  notice,  the  rule  Is  to  exclude  tte  day  of  pubUcattoa 
smd  to  Include  the  first  day  of  tte  court.  In  case  of  personal  serrice,  either  of  process  jr 
iiotioe,tte  day  of  service  is  excluded,and  the  return  day,  or  the  day  on  which  the  act  is  to 
te  performed,  included. 

'*  In  Farfn  t.  Edmondmm%^Qilm.  270,  tte  statute  of  USS,  conoeming  the  publicatloa 
of  notice  In  caae  of  foreign  attachment,  waa  considered.  The  requirement  was  that  the 
«lerk  should  give  notice  for  four  weeks  suooessively  In  some  newspaper  published  In  the 
State  most  convenient  to  tte  place  wtere  the  court  was  held  etc.,  *  Provided,  that  In 
case  of  foreign  attachment,  if  sixty  days  shall  not  intervene  between  the  first  Insertion  of 
auch  notice  and  the  first  day  of  court,  tten  tte  case  shall  te  continned  until  the  next  term 
of  court.' 

**  Thia  decision  was  made  In  IMS,  and  the  same  rule  of  construction  was  adtered  to  in 
tte  case  of  Fortythe  v.  TTarren,  6S  III.  88,  decided  In  1871. 

**  In  Bowman  v.  Wood,  41  HI.  203,  tte  third  and  fifth  sections  of  tte  Practice  Act  of  that 
State, involving  the  same  point,  were  construed-  The  third  section  made  It  the  duty  of  the 
aheriff,  wten  practicable,  to  serve  all  process  '  ten  days  tefore  the  return  day  thereof.' 
Tte  fifth  section  provided  that  if  it  waa  not  served  ten  days  tefore  tte  return  day,  it  might 
te  executed  at  any  time  tefore  or  on  that  day,  but  In  such  case  the  defendant  \rouId  be 
ontftled  to  a  continuance,  and  should  not  te  compelled  to  plead  tefore  the  next  lerm . 

^  Tte  same  general  rule  obtains  In  the  courts  of  tte  States  of  Maryland,  New  York, 
New  Jersey,  Mississippi,  Alabama,  Pennsylvania,  aod  in  the  Supreme  Oourt  of  the 
United  Btatea.  In  the  three  courts  last  mentioned  the  rule  appears  to  te  to  treat  the  day 
from  which  the  term  la  to  te  caleulatod,  that  is,  the  first  day,  as  inclusive.  Oamer  v. 
Johnton,  &  Ala.  4M ;  Thormu  v.  AffiUik,  16  Penn.  St.  U ;  Orilftth  v.  Bogert,  18  How.  158, 
188. 

"  The  return  day,  or  first  day  of  court,  is  included  by  the  courts  of  Dlinols,  Mlaalaslppl 
and  New  York.  Varin  v.  EAmoiiAaon^hOHm.  870;  Bnwman  v.  ITood,  41  111.  SOS;  Fbr- 
^ythe  V.  Wcurren,  82  id.  88 ;  DouoUua  v.  CosMd]/,  25  Miss.  48 ;  Columbus  TwmpO($  Co.  v. 
Hauwood,  10  Wend.  428. 

'  *  The  courts  of  Maryland  and  New  Jersey  appear  to  Indude  one  day  and  exclude  tte 
other,  without  particularly  spedfjring  which.  Wealth  v.  Boyle^  80  Md.  282 ;  Den  v.  Fletif 
SHalst.  «»;  Day  t.  HoO,  7  id.  204. 

"It  Is  contended  on  behalf  of  plaintiff  in  error  that  our  statute  must  te  oonstroed  to 
give  thirty  clear  days  tetween  the  day  of  the  first  publication  and  the  return  day  of  tte 
writ,  because  the  requirement  Is,  that  the  first  publication  shall  te  at  least  thirty  daya 
tefore  the  return  day  of  the  summons. 

**  In  support  of  this  position,  among  other  cases,  we  are  dted  to  the  caae  of  SmaU  v. 
Etdriek,  5  Wend.  138.  This  case  construed  a  statatory  provision  respecting  a  notloe  of 
trial,  which  was,  that  written  notice  of  trial  of  every  issue  shall  in  all  caaee  te  served  at 
least  fourteen  days  tefore  the  first  day  of  court  at  which  such  trial  Is  Intended  to  be  had. 
The  court  refer  to  and  admit  the  general  rule  of  law,  ttet  In  the  computotlon  of  Ume  r^ 
lating  to  the  service  of  papers,  one  day  is  inclusive  and  the  other  exclusive,  and  say  such 
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luMbaflntfafllrralliig;  but  that  in  this  tnatanoe  »  role  of  oonrt  ttzobides  the  daj  of  serrioe 
and  the  etatote  exolndes  the  lint  day  of  court,  to  that  both  dajs  most  be  ezokuUd.  No 
point  is  made  on  ttaa. words  at  least,  and  they  aie  not  nfemd  to  in  the  opinion. 

"This  case  .jjpt  rtlslingnished  from  the  case  of  Oolumbu$  Turnpike  Co.  v.  Haywond, 
supra,  where  a-dilltosnt  ruling  was  made  on  account  of  a  slight  dUferenoe  In  the  phrsse- 
ulOK7  of  the  statutes  under  which  the  two  cases  arose.  In  case  of  the  Turnpike  Co.,  the 
statute  required  a  summons  in  a  Justice's  court  to  be  served  *  at  lesst  six  days  before  the 
time  of  appearance.*  In  the  former  case  the  requirement  was  that  notice  of  the  trial  of 
every  iasoe  should  be  served  *  at  least  fourteen  days  before  the  first  day  of  the  court.'  In 
the  ease  of  the  summons  in  a  Justioe's  court,  it  was  held  that  the  return  day  of  the  writ 
was  properly  included  in  thn  computation  of  the  six  d^ys;  whereas  the  return  day  .or  flret 
day,  of  court,  was  excluded  in  case  of  the  notice. 

**  An  opportunity  was  offered  the  Supreme  Court  of  Pennsylvania  to  make  an  equally 
fine  distln?tlon  on  this  point. 

**  In  Thomas  w.  Ajfllek,  supra,  the  provision  thai  no  writ  should  be  sued  out,  or  served 
on  a  justice  of  the  peace,  until  notice  in  writing  given  him  '  at  least  thirty  d^  before 
the  suing  out  or  serving  the  same,'  it  was  held  that  the  day  on  which  the  noUoe  was  served 
should  be  inclnded  in  the  computation.  The  court  admitted  that  the  ruling  was  in  conflict 
with  a  former  decision  (Oosistler'f  Estate,  8  Peon.  SOO)  and  remarked :  '  We  might 
plauflibly  distinguish  it  firom  OoswOer^s  appeal,  on  the  ground  of  a  difference  between  an 
act  to  be  done  before  the  expiration  of  so  m  my  days,  and  an  act  to  be  done  after  it ;  but 
the  distinction  would  be  a  shadowy  one.'  The  conclusion  reached  was  that  the  decision 
in  {TosioOsr's  appeal  was  not  well  considered. 

* '  Earip  t.  Doe^  16  How.  615,  was  the  case  of  a  tax-sale.  The  language  of  the  statute  in 
respect  to  notice  was :  *  That  public  notice  of  the  time  and  place  of  the  sale  *  *  ^ 
shall  be  given  hereafter  by  advertisement  inserted  in  some  newspaper  published  in  said 
city  onoe  in  each  week,  for  at  least  twelve  successive  weeks.'  The  question  considered 
was  whether  twdve  insertions,  in  successive  weeks,  wss  sufficient  notice  without  respect 
to  the  number  of  days  in  twelve  weeks,  and  it  was  held  that  the  language  employed  in 
the  statute  meant  that  the  notice  must  cover  eighty-four  days.  The  notice  was  published 
twelre  times  In  twelve  successtre  weeks,  the  first  insertion  being  on  Saturday,  August  96, 
and  the  last  insertion  November  16,  the  day  of  sale.  The  court  say  that  a  notice  of 
eighty 'two  days  was  given,  including  both  days,  and  intimate  that  a  sale  on  the  17th  of 
November  instead  of  the  16th  would  have  been  valid. 

*'  It  win  be  seen  however  that  if  the  day  of  the  flrdt  insertion  be  excluded,  and  that  of 
the  las^  inclnded,  the  notice  covered  but  eighty-one  days.  By  the  usual  rule  of  computa> 
tion  the  sale  should  have  been  made  on  the  Idth  of  November. 

^«  The  rule  laid  down  by  the  same  court  in  Grfffllh  v.  BogerU  18  How.  158,  and  which  it 
mentions  as  *  the  general  and  popular  usage,^  is  to  treat  the  day  from  wtilch  the  term  is  to 
be  calculated,  or  t^rmiaus  a  quo,  as  inclusive. 

**  The  opinion  in  Fairbanfcsr.  Wood,  37  Wend.  320,  does  not  conflict  upon  this  point  with 
the  rale  adopted  in  10  Wend.  4S3,  but  cites  the  latter  as  authority. 

*^Ttie  point  decided  in  Wtdsh  v.  Doyle,  80  Md.  261,  was  what  constituted  one  day's 
notice.  It  was  the  construction  of  an  order  of  court  which  allowed  each  party  to  take 
testimony  upon  giving  one  day's  notice.  Notice  had  been  served  on  the  28th  of  December 
aadtestimony  taken  on  the  29th.  The  court  held  the  notice  sufliclent,  and  properly  so 
held ,  as  it  was  one  day  exclusive  and  one  inclusive. 

''  In  diflcossing  the  question  the  court  cite  the  case  of  Kitig  v.  Justices,  8  Bam.  A  Aid. 
981,  as  authority  for  the  rule  that  when  a  statute  or  rule  of  court  requires  notice  to  be 
given  of  a  certain  number  of  clear  days,  both  the  dsy  on  which  the  notice  is  served  and 
the  day  of  the  proceedings  must  be  excluded.  It  also  referred  to  the  case  of  The  Queen  ▼. 
The  Justices,  8  Adol.  A  El.  178,  where  It  was  held  that  a  statute  requiring  fourteen  days  at 
least  means  fourteen  clear  days.  But  as  Wahfh  v,  D(tyU  involved  no  such  points  as  these, 
it  Gannot  be  regarded  as  an  authority  for  these  propoeitlonfl  or  rules. 

*'  The  cases  of  Bemis  v.  Leonard,  118  Mass.  502 ;  10  Am.  Rep.  470;  Siheets  v.  Seiden,  3  Wall. 
190,  and  Oood  t.  Webb,  68  Ala.  458,  do  not  appear  to  be  in  conflict  with  what  we  understand 
to  be  the  general  current  of  modem  authority  upon  this  question,  which  Is,  that  where  astat- 
ute  reqoirss  an  act  to  be  performed  a  certain  number  of  dajrs  prior  to  a  day  named,  or 
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within  a  deAnito  iMrtod  after  a  day  or  event  apeoMed;  or  vtere  time  ia  to  be  oonoBpated 
either  prior  to  a  day  named  or  sabeeqaent  to  a  day  named,  the  uaoal  rola  of  eompotatloa 
Is  to  ezolade  one  day  of  the  designated  period,  and  to  tadnde  tlie  other. 

"The  point  raised  that  tlie  words  *at  least  *  prsftxed  to  the  namber  of  days  speeMed  in 
a  statnte  have  the  effect  to  require  fall,  olesr  days,  is  not  snstained  by  the  weight  of  an- 
thority. 

**  An  examination  of  the  oases  cited  dhnloeee  the  fiust  that  many  of  them  involTO  the 
eonstniction  of  statntes  which  inclode  these  words,  and  that  such  statutes  have  been  inter- 
preted as  if  the  words  had  been  omitted.  And  in  tlie  ease  of  2%e  Queen  v.  The  JutHotM^ 
8  Adol.  A  Rl.  17B.  where  it  was  held  that  fourteen  days  at  lesst  means  fourteen  dear  days» 
the  ruling  appears  to  have  been  regretted  by  tlie  judges  who  made  It,  LrrrLBUiiB,  J., 
easring,  *  We  abide  by  what  has  already  been  decided,  though  it  sppears  to  me  that  a  day 
Is  a  day,  whether  at  least  be  added  or  left  out . '  Ck>LmDeB,  J^  ooncnnred  In  the  decision, 
adding,  'but  on  principle  I  should  be  of  a  different  opinion.* 

"The  courts  of  Georgia,  Ttoxas,  some  of  the  New  York  esses,  ssTersl  English  decisions 
and  po^bly  other  cases  conflict  with  the  rule  which  we  adopt,  but  we  think  it  sumdently 
supported  by  authority,  and  that  it  is  correct  on  principle." 

In  computing  time  from  the  date,  or  the  day  of  the  date,  or  fkom  a  certain  act  or  eveot* 
the  day  of  the  date,  act  or  event  is  to  be  excluded,  unless  a  different  intention  Is  manif 
fBsted  by  the  instrument  or  statute  under  which  the  question  arises.  Under  a  statnte  re  • 
quiring  the  copy  of  the  writ  and  of  the  return  of  the  attachment  to  be  deposited  in  the 
town  clerk's  ofllce  **at  any  time  within  three  days  thereafter,**  the  day  of  the  attachment 
Is  to  be  excluded.    BcmU  v.  Leonard,  118  Mass.  503;  19  Am.  Rep.  470. 

Where  time  is  to  be  oompated  from  or  after  the  day  of  a  given  date,  that  date  Is  to  be 
excluded  from  the  computation,  unless  it  appears  that  a  different  oompuiation  wsa  in* 
tended. 

Accordingly,  there  being  no  other  evidence  than  the  written  lease  "for  the  term  of  one 
year  from  the  first  day  of  November,  1S7B,  to  the  flret  day  of  November,  187S,**  it  was  held 
that  the  term  commenced  on  the  second  day  of  November.    Good  v.  IFebb,  58  Ala.  43S. 

Theoourt  said:  " In S  Pars,  on  Oont  176.  it  Is  said:  *  Whetherln  computing  time  the 
day  when  the  contract  Is  made  shall  be  included  or  fnrolnded  has  been  much  disputed* 
•  e  *  The  later  cases  seem  to  establish  the  principle  that  a  computation  of  this  kind 
shall  always  conform  to  the  intention  of  the  parties,  so  fto  as  that  can  be  ascertained 
finom  the  contract,  aided  by  admissible  evidenoe.  If  however  there  is  nothing  In  the  lan- 
guage or  subject-matter  of  the  contract  which  clearly  indicates  the  intentlou  of  the  par- 
ties, time  should  be  computed  exclusive  of  the  day  when  the  contract  was  made,  *  or  of 
course  the  day  from  which  the  term  Is  to  begin. 

"This  seems  to  have  been  quite  uniformly  tlie  received  rule  of  conatmotion,  until  the 
Interesting  decision  of  Lord  KAJtsfisui  In  Pugfh  v.  Dulcs  ctf  Leedt^  Oowp.  714  was  mada 
Of  this  case,  Wildb,  J.,  said  in  BtQelow  v.  WUsim^  I  Pick.  48$:  '  Before  the  case  of  Pugk 
▼.  Dukeof  Leed^,  all  the  cases  agree  that  the  words '  from  the  day  of  the  date,*  are  words 
of  exclusion.  So  plain  was  this  meaning  thought  to  be,  leases  depending  on  this  role  of 
construction  were  uniformly  dedared  void,  against  the  manifest  Intention  of  the  parties. 
Of  this  doctrine  thus  applied  Lord  MAMsmiiD  veiy  justly  complains,  not  however  on  the 
ground  that  the  greneral  meaning  of  the  words  had  been  misunderstood,  but  because  the 
plain  Intention  of  the  parties  had  been  disregarded.  All  that  was  decided  in  that  case  was 
that '  from  the  day  of  the  date  *  rai^t  include  the  day  if  such  was  the  clear  inteatloo  of 
the  parties  ;  and  not  that  such  was  the  usual  signiflcatlon  of  the  words.  I  think  therefore 
we  are  warranted  by  the  authorities  to  say,  that  when  time  is  to  be  computed  from  or 
after  the  day  of  a  given  date,  the  day  is  to  be  excluded  hi  the  oomputatlon ;  and  that  this 
fttle  of  construction  is  never  to  be  rejected  unless  it  appears  that  a  different  oomputatlon 
was  intended.  So  also  if  we  consider  the  question  Independent  of  the  authorities,  it 
seems  to  be  Impossible  to  raise  a  doubt.  No  moment  of  tune  can  be  said  to  be  after  a 
given  day  until  that  day  is  expired.' 

**  We  might  add  much  more  to  these  quotations,  for  the  snl^cot  has  been  proilflo  of  curi- 
ously acute  discussions,  and  like  philologloal  topics  generally,  this  has  seemed  to  be  an  at- 
tractive one.  But  we  do  not  think  more  words  would  make  the  matter  dearer.**  See  10 
Albany  Law  Jour.  05. 
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Creflfley  v.  Parks. 

When  the  computation  Is  to  be  made  from  an  act  done,  the  daj  on  which  the  act  was 
done  must  be  Included;  but— 

vrhen  the  computation  Is  to  be  made  finom  the  daj  itself,  and  not  from  the  act  done, 
then  the  day  in  which  the  act  was  done  must  be  excluded.  Handley  y.  CommonweaUk^ 
12  Bush,  4l» :  ChOu  y.  Smithes  Reira^  13  B.  Monr.  400 ;  Balman  r.  MeGcwan,  1  Mete.  SIB; 
White  ▼.  Crutc/ier,  1  Bush.  473 ;  Woody.  Commonv>eaUh^  41  Id.  290. 

When  an  act  prorides  that  it  shall  take  effect  and  be  in  force  from  and  after  a  named 
day,  that  day  must  not  be  excluded  from  the  operation  of  the  act.  Handley  ▼.  Commom- 
veeath,  12  Bush,  403. 

Where  a  party  insured  is  to  make  payment  of  an  assessment  within  thirty  days  from 
the  date  of  the  notice  thereof,  the  day  on  which  it  comes  to  him  will  be  excluded.  Pro- 
tection Uft  ▼.  PfAmtr^  81  HI.  8& 

The  statute  (Local  Code,  art.  4,  $874,)  prescribing  the  notice  to  be  given,  where  it  shall 
be  necessary  to  sell  property  In  the  city  of  Baltimore,  for  the  payment  of  taxes,  requires 
that  the  anlitor  (by  subsequent  statute  the  collector),  "  shall  first  give  thirty  days*  notice 
by  advertisement,  puUlshed  twice  a  week  in  two  of  the  daily  newspapers,  published  in 
said  city,  that  he  wOl  sell  at  public  auction  on  the  day  in  the  said  advertisement  men- 
tioned, which  day  of  sale  shall  be  after  the  expiration  of  thirty  days*  notice.**  A  notice 
of  the  sale  of  property  in  the  city  of  Baltimore  for  the  payment  of  taxes,  was  first  pub- 
lished on  the  15th  of  March,  and  the  sale  took  place  on  the  14th  of  April  following.  Jl€id% 
that  the  notice  of  sale  was  insufficient,  as  under  the  requirement  of  the  statute,  both  the 
day  of  giving  the  notice,  or  making  its  first  publication,  and  the  day  of  sale  should  have 
been  excluded  from  the  computation.  That  the  defect  of  notice  rendered  the  sale  invalid. 
Sttwari  V.  Jfeyer,  54  Md.  454.  In  this  case  the  court  said :  "  In  the  case  of  Lester  v.  Oar" 
kind,  15  Yes.  218,  which  has  become  a  leading  case  upon  this  subject,  the  principle  of  the 
previous  cases  was  examined,  and  the  rule  asserted,  that  where  time  is  to  run  from  the 
doing  of  an  actor  the  hapi>ening  of  an  event,  the  day  on  which  the  act  or  event  happened 
should  be  excluded  ftvm  the  reckoning.  In  the  course  of  his  Judgment,  SirWiLLiAX 
OicAST,  M.  R,  said  :  *  Our  law  rejects  fractions  of  a  day  more  generally  than  the  civil 
law  does.  The  effect  is  to  render  the  day  a  sort  of  indivisible  point :  so  that  any  act  done 
in  the  compass  of  it  is  no  more  referable  to  any  one  than  to  any  other  portion  of  it ;  but 
the  act  and  the  day  are  oo-extensive ;  and  therefore  the  act  cannot  property  be  said  to  be 
passed  untD  the  day  Is  passed.**  This  case  was  cited  and  relied  on  by  this  court  In  the 
case  of  Catoert  ▼.  WUHams^  84  Md.  073. 

*"  In  the  case  of  Welfb  v,  FHlrmaner^  8  M.  A  W.  472.  the  action  was  for  the  price  of  goods 
sold  on  the  5th  of  Oetober,  to  be  paid  for  in  two  months ;  and  it  was  held,  upon  full  con- 
sideration of  the  authorities,  that  the  action  for  the  price  could  not  he  commenced  until 
after  the  expiration  of  the  5th  of  December.  And  in  Young  ▼.  TJiggon^  6  M.  ft  W.  40,  the 
same  rale  was  laid  down  and  followed,  and  In  all  the  subsequent  En^^ish  cases  this  rule 
has  been  recognised  ss  established,  and  as  most'conslstent  with  reason.  It  is  only  where  a 
different  intention  is  manifested  from  the  terms  of  the  statute,  or  contract  to  be  construed, 
that  this  role  Is  departed  from  by  the  courts.  PeZZeio  v.  Bumdred  of  Wonfordt  9  B.  ft  Cr. 
JM ;  Hardw  ▼.  Byte,  id.  608  ;  I7ea.  ▼•  Jvatices^  8  Ad.  ft  El.  173 ;  Robinson  v.  WaddinQton,  13 
Ad.  ft  XI.  798. 

*'  In  the  Supreme  Court  of  the  United  States  the  same  rule  has  been  fully  adopted.  In 
the  ease  otShetU  v.  SIsldsn,  8  WalL  177,  the  lease  provided  that  the  rents  should  be  paid 
eemf-eamiany  on  the  first  dsys  of  May  and  November ;  and  that  if  any  installment  should 
remalD  impaid  for  one  month  fh>m  the  time  it  should  become  due,  all  the  rights  and  prlr- 
flcgoo  seeured  to  the  lessee  should  cease  and  determine,  etc.;  it  was  there  held  that  the 
day  CO  vrtaidi  the  rent  fell  dne  should  be  excluded,  and  consequently,  the  month  from  the 
flrst  day  of  May  expired  on  and  with  the  first  day  of  June  following.  This  case  has  also 
cited  with  approval  by  this  court,  In  Oalvert  v.  WiUlamit,  gupm,  and  In  the  recent 
of  Trustees  of  the  Lutheran  Church  r.  Histse,  44  Md.  476,  where  the  same  rule  was 
applied.  And  in  the  case  of  WdUh  v.  Boyle,  80  Md.  268,  as  applicable  to  a  case  like  the 
present,  the  role  was  fully  recognised.  In  the  recent  case  of  Bemis  v.  Leonard^  118  Mass. 
fiOe,  ail  the  oases  upon  the  subject  will  be  found  collected  and  carefully  reviewed,  and  the 
rata  is  tiiere  deduced  and  declared  to  be  In  accordance  with  that  which  we  have  stated.** 
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In  JVbrfAro|»  t.  Coitper^ «  Kmbm.  it  ww  held,  that  in  ooin|Nitii«  the  (Urtydajv  **«t 
lAMt/*  which  notice  of  nle  of  real  eatnte  talLen  In  ezecntton  nraat  be  puhUiiied,  the  daj 
of  the  firit  publication  ia  to  be  inclndad  and  the  daj  of  aale  ezdoded. 

Tlie  court  aaid :  "  We  liad  ooeaaion  to  notice  thia  language  in  the  caae  of  MtCurdy  v. 
Bolter,  11  Kana.  Ill,  and  held  that  the  word  '  for  *  repaired  a  continiiooi  pQblication  —the 
word  *  for*  being  uaed  In  the  aenae  of  *  during,'  ao  that  the  publication  muat  be  during  at 
kaat  tfaiitiy  daya.  and  continued  up  to  the  daj  of  aale.  The  flrat  publication  is  no  more 
than  any  other.  The  aigument  woold  be  Juat  aa  atrong  that  thirty  full  days  muat  tnter- 
▼ene  between  the  day  of  the  last  publication  and  the  day  of  aale,  as  that  it  muat  In- 
terrene  between  the  day  of  the  flrat  publication  and  that  of  the  aale.  Indeed  it  would  be 
stronger,  for  that  would  be  treating  the  publication  aa  a  single  act.  and  tci  be  compleced 
at  leaat  thiriy  daj'a  liefore,  while  the  other  treata  it  aa  a  continuous  act,  part  of  which  is 
to  be  peif ormed  and  part  not  at  least  thirty  days  before  the  day  of  sale.  Here  there 
were  thirty  days  of  publication  before  the  day  of  aale.  The  notioe  was  therefore  pub- 
lished '  for  at  least  thirty  days  before  the  day  of  sale/  and  the  aiotlon  to  aet  aside  the 
sale  upon  this  ground  waa  properly  OTerruled.  See  the  caae  of  Hngemian  r.  O.  B.  A  5. 
Atmil'n,  25  Ohio  8t.  186.  in  which  a  aimllar  construction  la  put  upon  theae  worda,  and  the 
day  of  the  flrst  publication  held  to  be  included  within  the  required  thirty  days.** 

The  statutory  rule  of  computation  obtains  in  respect  to  the  time  for  publication  of 
notice  to  non-resident  defendanta  The  day  of  the  first  publication  is  to  be  excluded 
and  the  answer  day  included.    Beckwithv.  Dmigfoits,  25  Kana.  889. 

In  New  York  where  the  period  fixed  by  a  statute  for  doing  any  act  expiree  on  Sunday* 
the  act  must  be  done  on  the  preceding  day :  and  intermediate  Sundays  are  included  In  the 
computation.  Brr>ir)i  ▼.  WeJlingUm^  1  Sandf .  064 ;  King  ▼.  Dowdall,  2  id.  181 ;  Ready, 
etc,  T.  dMniberlhit  53  How.  Pr.  126. 

Where  an  act  is  required  by  statute  to  be  done  in  a  given  number  of  days  lem  than  a 
toedc,  an  Intervening  Sunday  may  be  excluded  in  the  computation  of  time.  Anonummu,  ^ 
HOI,  875,  n ;  Whipple  ▼.  Wittiam9,  4  How.  Pr.  27.  But  see  Taylor  v.  Corbiert  8  How. 
Pr.  S85. 

This  rule,  though  occasionally  applied  in  mere  matters  of  court  practice,  ia  in  general 
confined  to  the  computation  of  statute  time.    Anon}imoiutt  2  HiU,87S«  n.  • 

Where  the  time  fixed  by  statute  fordoing  an  act  exceeds  a  week,  and  the  laat  day  falls 
on  Sunday  the  act  must  be  done  on  the  preceding  Saturday.    Anonymmm,  2  HUl,  875,  n. 

Otherwise  where  the  time,  whether  more  or  leas  than  a  week.  Is  fixed  by  rule  of  ootirf 
merely;  in  which  case  the  act  may  be  done  on  the  following  Monday.  AnonymmtA.  2 
Hill,  875.  n;  SUnniMm  v.  Diirfee,  50  Mich.  60. 

When  the  last  day  for  performing  a  contract  faOaupon  Sunday  the  party  baa  the  fol- 
lowing Monday  on  which  to  perform.  Annnyimnu*,  2  Hill,  875,  n.  Salter  ▼  Burt,  20 
Wend.  205 ;  32  Am.  Dec.  580;  OampheU  ▼.  Internatitmal  Lffc,  4  Boew.  817.  Otherwise  aa 
to  contracts  when  days  of  grace  are  allowed,  the  last  of  which  falls  on  Sunday.  Anony- 
nioiM,  2  Hill,  875.  If  Sunday  be  the  next  day  after  presentment  and  protest  of  a  bill  or 
note,  the  notice  of  proteat  will  be  in  time  if  aent  on  the  following  Monday.  Awmymousf, 
2  Hill,  375,  n. 

In  Chartets  v.  Stamlnury,  8  Johns.  261,  a  notioe  of  motion  had  been  served  on  Thursday, 
for  the  following  Monday.  It  was  objected,  that  the  last  day  being  Sunday  there  was  not 
a  four  days*  notice.  But  the  court  said,  that  Monday  may  be  considered  as  the  last  day: 
that  such  notice  had  always  been  held  sufficient,  and  that  in  all  noticea,  one  day  waa  to  be 
taken  inclusive,  and  the  other  exclusive.  Cock  v.  Sunn,  6  Johns.  326.  See  also  Hoffman 
▼.  Duel,  5  Id.  882;  Gillefpie  v.  WliUe,  16  id.  117;  Dayton  v.  Mclntyre,  5  How.  117. 

In  an  action  begun  November  14,  1861,  to  recover  usurious  interest  paid  May  18,  1881, 
held,  that  In  computing  the  time,  the  day  on  which  payment  was  made  must  be  excluded, 
and  as  November  13,  1881,  fell  on  Sunday,  the  plaintiff  had  the  whole  of  the  following  day 
to  bring  suit.  Edmundmn  v.  WroQg*  31  Pittsb.  L.  J.  896,  Sup.  Gt.  Penn.  In  this  case  the 
court  said:  *'  In  computing  the  time,  according  to  the  rule  recognised  in  Comeiin  v.  Brink, 
5  Caaey,  522,  the  day  on  which  the  payment  was  nuule  must  be  excluded       •      •       • 

**The  rule  thus  settled  in  accordance  with  sound  reason  as  well  as  authority  has  been  rigidly 
adhered  to  ever  since.  Meni;ets  v.  FVicfe,23  P.  F.  Smith,  187,and  castes  there  cited.  Appljring 
the  rule  to  the  facts  of  the  caae  stated,  the  six  montha  expired  November  18, 1881,  unices 
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that  day  being  BmwUy,  istobewg«ided«sdlwiion/ir(dteiii^Midtti(BWfowa«duded  i» 
eompating  the  time.  The  oontentloii  of  the  plaintiff  in  eiror  is  that  the  limitation  begaa 
to  run  on  May  14,  and  wookl  have  ended  with  Horeanber  IS*  UU,  if  the  totter  had  been  a 
iecniar  day«  but  inasmuch  as  it  iraa  Sunday  he  liad  the  whole  of  the  following  day  in 
which  to  commenoe  his  action.  In  Oomeflar'f  Avptal,  8  P.  A  W.,  SOO,  it  was  held  that 
'whenever  by  rule  of  court  or  act  of  aaeembly  a  0lven  number  of  days  is  allowed  to  do^ 
an  act,  or  it  is  said  an  act  may  be  done  witliin  a  given  number  of  days,  the  day  on  wliich 
the  rule  is  taken  or  the  decision  made  is  excluded,  and  if  one  or  more  Sundays  occur 
within  tlie  time,  thoy  are  counted,  unless  the  last  day  falls  on  Banday,  in  which  case  the 
act  may  be  done  on  the  next  day.*  While  the  rule  as  a  whole  has  not  always  been  oon-^ 
slstently  obserred,  that  clause  of  it,  which  includes  the  following  Monday  in  the  compu- 
tation, whenoTer  the  last  day  falls  on  Sunday,  has  nerer  been  departed  from.  On  the- 
eontrary,  it  has  been  approvinf^  recognised  and  applied  in  several  cases,  among  whidt 
are  MeKinney  t.  Beoder,  6  Watts,  84 ;  Sdrker  v.  .^iddto,  4  Barr.  875^  and  Marfm  v.  BuuelU 
4  Wright,  872. 

**  A  similar  principle  of  computation  is  applicable  to  contracts  for  sale  and  deUtreiy  of 
goods.  For  the  puiixMe  of  performance  Sunday  is  considered  dUs  fjon,  and  hence,  if  the 
last  day  happened  to  be  Sunday  it  is  to  be  regarded  as  stricken  from  the  calendar,  thoogik- 
interrening  Sundays  are  to  be  counted.  2  BenJ.  on  Sales,  883,  note.  Performance  of  a 
contract,  which  matures  on  Sunday,  may  be  exacted  on  the  following  day.  S  Whart.  on 
Oont.  S  807.  Bat  negotiable  paper  is  an  exception  to  the  rule.  When  it  matures  on 
Sunday  payment  should  be  demanded  on  Saturday." 

In  CMeagt)  v.  Vulcan  Iron  Works,  93  111.  S£3,  it  was  held  that  ^  Where  the  charter  of  a 
city  in  relation  to  the  condemnation  of  land  for  a  street  requires  that  notice  of  the  filing 
of  the  asBesmentr-roll  in  the  dty  clerk's  office  shall  be  given  by  six  days*  publication  in  a 
newspaper,  and  that  a  confirmation  of  such  assessment  will  be  applied  for  at  the  next 
regular  meeting  of  the  e<Nnmon  council  after  the  expiration  of  such  publication,  and  that 
all  objections  shall  be  filed  in  writing  In  the  office  of  the  city  clerk  at  least  one  day  prior  to 
the  meeting  of  the  city  council,  if  the  sixth  day  after  publication  falls  on  a  Sunday,  which 
is  the  day  before  the  meeting  of  the  council,  at  which  meeting  a  confirmation  is  made,  the 
condemnation  proceedings  will  be  invalid,  and  the  owner's  title  to  the  land  sought  to  be- 
condemned  will  not  be  diveeted,  as  the  Sunday  preceding  the  confirmation  is  dies  iion 
Juridieus.''* 

In  SeteeU  v.  MeVay,  80  La.  Ann.  p.  677,  the  court  held  that  "If  the  last  of  tho 
ten  days  allowed  the  defendant  for  answering  falls  upon  a  dies  iion,  the  whole  of  the  next 
day  is  given  to  him  to  ffie  his  answer ;  and  any  Judgment  of  default  taken  against  hlnv 
before  the  expiration  of  that  day,  is  premature." 

In  Harrison  v.  Soger,  27  Mich.  478,  it  was  held  that  "  Under  the  statute  (Comp.  L.  1871 , 
I  aa80»  a  judgment  of  a  Justice  of  the  peace,  in  a  cause  tried  by  him  without  a  jury, 
rendered  and  entered  in  his  docket  on  the  fifth  day  after  the  trial,  is  void,  even  thou^^li 
the  fourth  day  be  Sunday;  and  is  not  the  subject  of  a  general  appeal.**  The  court  said: 
*  *  It  (the  statute)  does  not  declare  that  the  Justice  shall  have  four  days  to  consider  of  hia 
judgment,  but  requires  him  at  all  events  to  render  and  enter  it  on  his  docket  within  the- 
four  days. 

"  If  tlie  statute  required  the  judgment  to  be  rendered  on  the  fourth  day ,  and  it  was  not 
competent  for  him  to  render  It  upon  the  first,  second  or  third,  there  woald  be  strong  reap 
son  for  saying  that  Sunday  should  be  excluded :  but  as  it  is  just  as  competent  for  him  to 
render  the  judgment  on  any  other  of  the  four  days,  there  is  no  more  reason  for  exdud- 
ing  Sunday  because  it  happens  to  be  the  last,  than  if  it  happened  to  be  one  of  the  pre- 
ceding three. 

""Tliere  Is  considerable  conffict  of  authority  in  the  several  States,  upon  questions  analo- 
gous to  this.  In  England  it  would  seem  to  be  unsettled.  Hughes  v.  OrijfflthH,  13  C.  B. 
(N.  8.).  8^,  and  Rcj,  v.  Ju9ttees,  7  Jurist,  896,  cited  in  9  Exch.  731.  It  Is  unnecessary  to 
consider  the  decisions  upon  nearly  analogous  questions  in  the  several  States.  This  pro> 
vision,  like  almost  all  others  In  reference  to  courts  of  Justices  of  the  peace,  was  borrowed 
lh>m  New  York,  and  the  pracfice  and  course  of  decision  In  that  State  upon  this  very  pro* 
vision  are  therefore  entitled  to  controlling  weight. 

**It  Boeme  to  have  been  long  and  well  settled  there,  that  this  provision  in  their  statute  \n 
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dndoi  Suda^  m  one  of  die  four  d«y« ;  and  when  It  happeos  to  be  the  fourOi  day,  (he 
Jndgtteiit  wm  be  void  fbrivvot  or  joriadlotioiitfDOt  rendered  mitfl  Monday. 

'^Tlila  was  the  rale  laid  downbf  Judne  Co«rea  In  his  feraatiae  upon  Jostioss'  Gkrarto,  a 
woik  always  racogntaed  as  of  the  hlgheotafatboritj  for  ttie  last  foity  yean  and  more,  not 
•olyinttaBanUofNewYorkhuthithlafltBfte.  See  Btaeil  t.  Mm^  11  Barb.  06,  when 
tlite  and  the  other  New  Toffic  aMhorltloa  are  <4ted.** 

In  Qihbau  ▼.  FVvel,  tt  How.  fir.  US,  It  was  held  that  **  When  the  statnte  requires  wr. 
«lee  of  pioeesi  to  be  made  out  of  the  State  or  by  pnbUeatlon  within  thirty  days,  and  the 
thirtieth  day  oecors  vpon  Sunday,  a  serrloemadeor  pabUoatlon  oommenced  on  the  thlnjr 
flat  day  Is  a  oomplianoe  with  the  statute.  ** 

In  Mntr  ▼.  Qtanwaw^  U  OaL  48B,  the  verdict  was  rendered  October  90,  ISOa  KoUce  of 
Intention  to  BM>re  for  a  new  trial  was  filed  and  serred  by  defendants.October  20.  Norem- 
ber  8th,  defendants  obtained  from  the  judge  of  the  eourt  below  an  order  grantf  ng  t«n 
days  from  date  In  which  te  prq>are  and  aerve  their  proposed  statement  on  motion  for  nev 
trial.  On  Norember  18th  another  extension  of  ten  days  was  granted  by  the  Jadge. 
Norember  28,  IMV  was  Sunday ;  November  2Tth  the  Judge  made  an  order  aOovIng 
dafendanta  ten  days  further  time  from  November  20th  within  which  to  prepare  and  sem 
their  propoeed  statement.  The  proposed  statement  was  on  December  0, 1880,  served  on 
the  plaintllTs  attorney,  without  waiver  by  him  as  to  the  time  of  servloe.  Heirt,  1.  The 
orders  of  the  Judge  did  not  extend  the  time  for  preparing  and  serving  the  statement  moie 
than  thirty  days.  8  The  last  day  of  the  period  of  extension  fixed  by  oneof  the  orders 
being  Sunday,  it  Is  not  to  be  computed  as  any  portion  of  the  time  granted  by  the  order, 
but  it  Is  a  supplementary  day  superadded  by  law.  8w  The  propoeed  statement  was  pre- 
pared and  served  In  time. 

In  Cornell  v.  Jfoultm*,  SDen.  12,  it  was  held  that  **  In  computing  the  time  within  wliidk 
an  act  Is  required  to  be  done,  it  is  reokoned  by  entire  days  rejecting  fractions  oi  a  day  ex- 
cept in  oases  of  necessity.  That  the  law  does  not  generally  regard  the  fractions  of  a  diy. 
see  8  Alb.  L.  J.,  14i ;  28  Bug.  Rep.  754 :  80  id.  &7.  In  determining  whether  the  statute  of  limi- 
tations haa  run  against  a  demand  the  day  on  which  the  action  accmed  is  to  be  exdndeft 
from  the  eomputation.  Cnmdl  v.  Jf oulton,  8  Den.  It.  That  was  the  case  of  a  demand 
note  made  Febmaiy  H  1830 ;  suit  wns  commenced  February  14,  1815 ;  held  In  time. 
See  also  Blaekmam  v.  Nearingt  48  Oonn.  56 ;  21  Am.  Rep.  884 ;  TTheeler  ▼.  ITomer,- 47N. 
Y.  610;7Am.Bep.478.** 


Bray  y.  Marsh. 

(75  Me.  488.) 
Negotiable  ijutrumetU  — guaranty. 

The  defeBdant  sold  to  the  plaintlfT  before  maturity  the  note  of  a  third  penmi^ 
payable  to  order  of  a  fourth,  but  not  iDdorsed  by  him,  and  lodoraed  lt| 
"  liolden  without  demand  or  notice."  The  note  was  collectible  of  the  maker 
for  alM>ut  three  years,  when  he  became  inaolTont.  During  this  period  the 
defendant  several  times  requested  the  plaintiff  to  eollect  it  of  tbe  maker^ 
Ijut  he  neglected  to  do  so.    HM,  that  defendant  waa  liable  therefor. 


\ 
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S.  Clifford  Belcher,  for  pliuntiS. 

H.  X.   Whitoome,  for  defendant. 

Dastfobth,  J.  From  the  report  in  this  case  it  appears  that  the 
def endanty  assuming  to  be  the  owner  of  a  negotiable  promissory  note 
payable  to  Frank  E.  Kidder,  but  not  indorsed  by  the  payee,  sold 
and  delivered  it  to  the  plaintiff  with  the  indoi'semcnt  upon  the  back: 
^'Holden  without  demand  or  notice,"  which  was  signed  by  him  as 
a  part  of  the  contract  of  sale,  and  upon  this  contract  the  action  is 
brought.  This  sale  and  indoi'semcnt  was  after  the  original  delivery 
of  the  note  and  before  it  became  payable.  The  maker  of  the  note 
was  in  good  credit  at  its  maturity  and  remained  so  for  about  three 
years  thereafter,  when  he  became  utterly  insolvent.  In  the  mean- 
time the  defendant  made  of  the  plaintiff  one  or  more  requests  that 
he  would  collect  the  note  of  the  maker,  which  he  neglected  to  do, 
though  he  made  a  demand  upon  the  maker  for  the  payment,  as  he 
aays,  within  sixty  days  after  maturity,  as  the  letter  of  the  maker 
sbowSy  in  less  than  thirty  days. 

The  defense  is  put  upon  two  grounds.  First,  that  the  case  does 
not  show  to  whom  the  defendant  undertook  to  guarantee  the  note; 
and  second,  the  negligence  of  the  plaintiff  in  not  collecting  of  the 
maker  when  he  might  have  done  so. 

To  sustain  the  first  objection  the  case  of  Birchard  v.  BarfMt,  14 
Mass.  279,  is  relied  upon.  It  is  true  in  this  case,  as  in  that,  it  does 
not  api^ear  how  or  for  what  purpose  the  defendant  obtained  the 
note.     But  in  Bichard  v.  Bartleil,  the  court  say  ^'  the  statement  of 
facts  does  not  show  with  whom  the  contract  was  made,  and  upon 
that  omission  the  decision  was  founded  and  statement  was  dis- 
charged that  the  defect  might  be  remedied  if  the  evidence  could  be 
produced.    In  this  case  the  evidence  has  been  produced  and  shows 
beyond  a  doubt  that  the  defendant  was  either  the  actual  owner  of 
the  note,  or  is  estopped  to  deny  his  ownership  and  that  his  contract 
mras  with  the  plaintiff  and  for  a  consideration  moving  from  him. 
Thus  upon  this  point  Bichard  v.  Bartlett  is  an  authority  for  sus^ 
taining  the  action. 

The  second  objection  founded  upon  the  alleged  negligence  of  the 
plaintiff  must  depend  upon  the  terms  of  the  contract,  which  so  far 
ss  is  important  to  this  point,  is  in  writing  and  from  the  meaning 
of  the  parties,  as  gathered  from  that  writing,  we  are  to  ascertain  the 
of  the  contract. 
Vol/XLVI  — 68 
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In  this  case  it  is  claimed  that  the  contract  is  that  of  gaarantj, 
that  a  guarantor  is  not  entitled  to  a  demand  and  notice^  and  for 
that  reason  the  written  words  are  without  meaning  or  effect. 
Were  this  so,  the  plaintiff  must  recoyer,  for  the  only  complaint  is 
that  of  delay.  If  the  law  imposes  no  duty  upon  the  person  receiviag 
the  guaranty  to  demand  payment  of  the  maker  of  the  note  or  give 
notice  of  default,  then  a  delay  or  omission  even  to  do  so  cannot  be  a 
negligence  of  which  the  guarantor  can  complain.  Ho  case  has  been 
cited,  and  as  we  believe,  none  can  bo,  in  which  it  has  been  held  that 
in  order  to  make  a  guaranty  of  an  existing  debt  absolute  it  is  necess- 
ary to  take  any  steps  other  than  to  make  the  demand  and 
give  seasonable  notice.  This  is  sufficient  to  enable  the  guarantor 
to  protect  himself,  which  is  all  that  is  required.  It  is  no  part  of 
the  plaintiff's  duty  to  commence  an  action  upon  the  note,  certainly 
not  unless  he  is  indemnified  for  his  costs.  Besides  in  this  case  he 
could  not  have  sustained  an  siction  in  his  own  name,  nor  does  it  ap- 
pear that  he  had  any  right  to  use  that  of  the  payee. 

It  is  undoubtedly  true  that  as  the  defendant  was  not  a  party  to 
the  note,  and  put  his  name  upon  it  subsequent  to  its  inception,  he 
was  not  an  indorser  but  rather  a  guarantor.  Irish  y.  Gutter ,  31 
Me.  536.  Whatever  may  have  been  the  early  authorities,  it  mast 
now  be  considered  iis  well  settled  that  a  simple  contract  of  guaranty, 
without  condition  or  restrictions,  requires  a  demand  and  notice. 
Story  Prom.  Notes,  §  468  ;  3  Kent  Com.  124  (12th  ed.);  Bickford^, 
GibbSy  8  Cush.  1 56  ;  Wildes  v.  SavagSy  1  Story,  22.  By  these  and 
other  authorities  it  appears  that  if  the  demand  and  notice  are  sea- 
sonable nothing  further  is  necessary  to  lay  the  foundation  of  an 
action  against  the  guarantor. 

As  a  guaranty  is  a  contract  it  is  competent  for  the  parties  to  im- 
pose such  restraints  and  liabilities  as  they  see  fit.  They  may  waive 
any  conditions  imposed  by  law,  or  may  impose  others.  They  may 
make  them  absolute  or  conditional. 

Had  the  defendant  been  an  indorser,  the  words  used  are  so 
common,  and  have  so  frequently  received  a  judicial  construction, 
that  no  question  could  be  raised  as  to  their  meaning  or  effect.  Tho 
contract  of  guaranty,  though  not  the  same  in  respect  to  demand  and 
?iotice,  is  similar  to  that  of  indorsement.  The  only  difference  is. 
that  it  is  less  restricted,  inasmuch  as  in  the  former  it  is  seasonable 
if  in  time  to  protect  the  guarantor  against  the  insolvency  of  his 
principal.    It  would  seem  to  be  self-evident  that  a  waiver  in  one 
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case  should  have  the  same  effect  as  in  the  other,  and  that  the  words 
used  here  are  equally  apt  to  effect  that  waiver,  and  render  the  lia- 
bility absolute  as  in  the  case  of  an  indorsement.  It  was  so  held  in 
Bickfwrdy.  Oibbs,  supra.  'In  OobbY.  Little,  2  Me.  261;  11  Am. 
Dec.  72,  it  was  decided  that  language  much  less  direct  made  the 
liability  absolute,  and  an  original  undertaking.  In  Bea7i  v.  Arnold, 
16  Me.  251,  the  word  ''  holdeu  "  attached  to  the  name  was  held 
sufficient  to  render  the  guaranty  unconditional.  To  the  same  effect 
are  Blanchard  y.  Wood,  26  Me.  358,  and  Irish  v.  Cutlery  supra. 

Defendant  defaulted, 

Appklton,  C.  J.,  Babrows,  Virgin,  Peters  and  Syhokds, 
JJ.,  concurred. 


DiLLIKGHAH  Y.  ROBERTS. 

(75  He.  469.) 

D^ed  —  houndary  —  "  prioUegt*" 

A  deed  bounded  tbe  premifles  on  one  side  by  tbe  seashore  at  blgb-water 
mark,  "  including  all  the  privilege  of  the  shore  to  low-water  mark."  HM^ 
that  the  grantee  took  the  fee  between  high  end  low- water  mark. 

A  OTION  to  recover  land.    The  opinion  states  the  case. 

Wilson  A  Woodward,  for  plaintiff. 
Halo  &  Emery,  for  defendant. 

Walton,  J.  The  question  is,  whether  if  one  conveys  a  parcel 
of  land  bounded  upon  one  side  by  the  shore  of  the  sea  at  high- 
water  mark,  and  then  adds  these  words,  '*  including  all  the 
privil<^  of  the  shore  to  low- water  mark,"  the  fee  in  the  land 
between  high  and  low-water  mark  passes  to  the  grantee.  We  think 
it  docs. 

In  Farrar  v.  Cooper,  34  Me.  394,  the  language  of  the  deed  was, 
**one  undivided  moiety  forever  of  the  privileges  of  a  mill  yard," 
and  the  court  held  that  it  carried  the  fee.  Another  description  in 
the  same  deed  was,  the  '^  north-easterly  half  of  a  double  saw  mill. 
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with  the  priyflege  of  forever  having  and  keeping  a  saw  mill  on  the 
same  plat  of  gronnd  on  which  that  half  of  the  mill  stands,''  and 
it  was  held  that  the  fee  passed.  '*  For  "  said  Shsplbt,  G.  J^  ''a 
conveyance  of  the  use  of  land  forever  is  equivalent  to  a  conveyance 
of  the  huid/'  And  this  is  undoubtedly  true  ;  for  the  greatest  estate 
which  one  can  have  in  land  is  its  use  forever ;  and  if  he  conveys 
the  entire  use,  or  in  the  language  of  the  deed  we  are  now  consider- 
ing, all  his  ^privilege  "  in  it,  it  is  difficult  to  perceive  how  he  can 
have  any  estate  left. 

The  word  **  privilege,"  although  not  a  very  appropriate  term  to 
use  in  describing  one's  title  to  real  estate,  may  be  so  used  without 
doing  very  great  violence  to  its  legitimate  meaning.  An  estate  in 
fee  simple  is  in  one  sense  no  more  than  the  privilege  of  holding 
land  by  a  certain  tenure.  Such  a  holding  may  be  described  as  a 
"**  privilege"  without  doing  violence  to  the  term.  And  especially 
is  this  true  of  land  over  which  the  tide  ebbs  and  flows  ;  for  while 
it  is  true  that  by  virtue  of  the  ordinance  of  1641-7  one  whose  land 
is  bounded  by  the  sea  may  hold  to  low-water  mark,  still,  that  por- 
tion of  his  laud  over  which  the  tide  ebbs  and  flows,  is  so  incumbered 
by  public  rights,  that  lie  would  be  veiy  likely  to  regard  it,  and  to 
speak  of  it,  as  a  mere  privilege,  and  a  very  limited  one  at  that 
At  any  rate,  we  fail  to  see  how  one  who  has  conveyed  ^'  all  the 
privilege  of  the  shore  to  low-water  mark"  can  have  any  right,  title, 
interest,  or  estate  left  in  it.  It  is  well  settled,  as  stated  in  the  case 
cited,  that  a  conveyance  of  the  entire  use  of  land  forever  is  equiva- 
lent to  a  conveyance  of  the  land  itself.  Is  not  ''all  the  privilege" 
as  strong  a  term  as  ''  all  the  use  ?  "  We  think  so.  We  do  not  mean 
to  say  that  it  is  as  appropriate  a  term  to  use.  But  it  does  seem  to 
us  to  be  equally  expressive  and  equally  effective  to  convey  all  one's 
title  to  land  over  which  the  tide  ebbs  and  flows.  And  it  will  be  seen 
by  reference  to  the  agreed  statement  of  facts  that  this  conclusion  is 
decisive  of  the  case  in  favor  of  the  defendant. 

Judgmmit  fwr  fh$  defendant. 


B ARROWS,  Daitforth,  Yirgik,  Libbey  and  Syxordb,  JJ., 

concurred. 
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Bbkdell  v.  Harbikak. 

.       (15  He.  487.) 
2^egotMle  inttrument  —  by  agent  signing  indinduaOif. 

Anote,  reciting,  "  we  promifla  to  pay,"  eto.,  ww  signed  by  fonr  IndividualB, 
adding  "  President  and  Directors  of  the  Prospect  and  Stockton  Cheese  Com- 
pany."  HM,  that  OTidenoe  that  it  was  the  obligation  of  the  company  wtm 
inadmissible. 

ACTION  on  note.     The  head-note  shows  the  case. 

George  JS.  Johtieon,  for  plaintLfiE. 

Jo9eph  Williamson,  for  defendant. 

Dauporth,  J.  All  the  questions  which  have  been  or  can  be 
raised  in  this  case  growing  out  of  the  common  law,  as  well  the  pur- 
pose and  effect  of  Bevised  Statutes,  chap.  73,  section  15,  were  raised 
and  fully  discussed  and  settled  in  Sturdivant  r,  Hull,  59  Me.  172  ; 
8.  c,  8  Am.  Bep.  409.  A  case  so  well  considered  and  so  fully  sus- 
tained by  the  authorities  as  that  would  seem  to  be  decisive  of  all 
the  questions  involved,  and  would  undoubtedly  have  been  so  con- 
sidered, but  for  a  hope  raised  by  what  is  claimed  ^'asa  modifica- 
tion of  the  rule  established  by  it,  in  Simpson  v.  Garland,  72  Me. 
40 ;  8.  c,  39  Am.  Bep.  297,  following  a  more  liberal  construction 
of  the  statute  in  Kobleboro^  v.  Clark,  68  Me.  93."  But  upon  a  re- 
view of  Sturdivant  v.  HuU,  we  see  no  occasion  to  depart  from  its 
teachings,  nor  do  we  perceive  any  modification  of  its  doctrine 
in  any  case  which  follows.  On  the  other  hand,  Mellen  v.  Moore,  68 
Me.  390  ;  s.  c,  28  Am.  Bep.  77,  ''is  exclusively  based "  upon  it ;  it 
is  referred  to  as  authority  in  Nobleboro^  v.  Clark,  and  is  followed  in 
the  still  later  case  of  Ross  v.  Brown,  74  Me.  352  ;  nor  do  we  find 
any  thing  inconsistent  with  it  in  Simpson  v.  Garland.  In  the 
latter  case  the  note  contained  language  purporting  to  show  that  the 
promise  was  that  of  the  principal  and  which  the  court  held  did 
show  it,  while  in  Sturdivant  v.  Hull,  no  such  language  is  used. 
True,  in  the  case  of  Ross  v.  Brown,  it  is  suggested  that  it  does  not 
appear  that  the  maker  of  the  note,  had  any  autliority  to  bind  the 
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town  ;  but  from  tho  opiiiiou  it  clearly  appears  that  the  liability  is 
fixed  upon  the  agent  by  force  of  the  terms  of  the  contract  and  not 
by  any  extraneous  evidence,  or  the  want  of  it.  In  Nobleboro*  v. 
Clark,  the  contract  was  set  up  as  binding  upon  the  principal  and 
was  so  held  because  by  its  terms  it  appeared  that  such  was  the  in- 
tention of  the  agent,  and  such  being  the  intention,  it  was  necessary, 
with  or  without  tho  statute,  to  show  the  authority  of  the  agent  be- 
fore the  contract  could  be  regarded  as  that  of  the  principal.  The 
action  at  bar  is  against  the  alleged  agents,  and  as  suggested  in 
iSturdivant  v.  Hull,  whatever  may  be  the  effect  of  the  statute  in 
^^  extending  a  liability  to  the  real  party  in  interest  and  affording 
a  remedy  against  him,  it  cannot  be  so  construed  as  to  discharge  one 
who  for  a  sufficient  consideration  has  expressly  assumed  a  liability 
by  means  of  a  written  contract,  or  to  allow  proof  aliufide  for  thi^ 
purpose."  Nor  do  we  find  any  case  at  common  law  to  go  so  far. 
All  the  authorities,  including  those  cited  by  the  defendant  in  this 
case,  concur  in  holding  that  the  liability  of  the  one  party  or  the 
other  must  be  ascertained  from  the  terms  of  the  written  instrument 
and  parol  proof  cannot  be  received  to  vary  or  control  such  terms. 

That  an  agent  may  make  himself  responsible  for  his  principal's 
debt  is  beyond  doubt  That  the  defendants  m  this  case  have  done 
so  by  the  terms  of  the  note  in  suit,  uncontrolled  by  extraneous  evi- 
dence, is  settled  by  the  uniform  decisions  in  this  State,  supported 
as  shown  in  Sturdivani  v.  Hull,  by  the  weight  of  reason,  as  welhis 
of  authority  elsewhere. 

The  evidence  then  ofiFered,  if  admitted,  would  not  avail  the  defend- 
ants unless  it  had  the  effect  to  discharge  them  from  a  contract  into 
which  they  have  entered. 

It  is  true  that  in  the  cases  cited  such  evidence  was  admitted  and 
was  perhaps  admissible,  under  the  well-established  rule  of  law,  that 
when  there  is  an  ambiguity  in  the  contract,  when  the  language  used 
is  equally  susceptible  of  two  different  constructions,  evidence  of  the 
circumstances  by  which  the  parties  were  surrounded  and  under 
which  the  contract  was  made  may  be  given,  not  for  the  purpose  of 
proving  the  intention  of  the  parties  independent  of  the  writing, 
but  that  tho  intention  may  be  more  intelligently  ascertained  from 
its  terms.  But  to  make  this  evidence  admissible  some  ambiguity 
must  first  appear ;  there  must  be  language  used  such  as  may  with* 
out  doing  violence  to  its  meaning  be  explained  consistently  with 
the  liability  of  either  party,  some  language  which  as  in  Simpson  t. 
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0  irland  tends,  in  the  words  of  the  statute,  to  show  that  the  con- 
tnict  was  made  by  the  agent  ^^  in  the  name  of  the  principal^  or  in 
Ills  own  name  for  his  principal.'^ 

In  this  case  no  such  ambiguity  exists,  no  such  language  is  used. 
The  promise  is  that  of  the  defendants  alone  without  any  thing  to 
indicate  that  it  was  for  or  in  behalf  of  another.  True,  the  defend- 
ants affixed  to  their  names  their  official  title,  with  the  name  of  the 
corporation  in  which  they  held  office,  but  nothing  whatever  to 
qualify  their  promise  or  in  the  slightest  degree  to  show  it  other 
than  their  own.  The  statute,  as  well  as  the  decisions,  with  few  ex- 
ceptions, as  we  have  seen,  requirtss  more  than  this  to  make  the  testi- 
mony admissible.    Bray  v.  Keitell^  1  Allen,  80. 

De/endafUs  de/auUed/or  the  amount  of  the  note  and  interest. 

Appletok,  0.  J.,  Walton,  Babbows,  Petbbs  and  Libbbt, 
J  J.,  concurred. 


State  v.  Habbiman. 

AnimaU^  '*  damuUo  "  —  dogs. 
Dogs  are  not  "  domestic  animals/*    (Sm  noUt  p.  495.) 

INDICTMENT  for  killing  a  dog.     The  opinion  states  the  point 
Demurrer  was  overruled  below. 

J2.  S.  Partridge^  county  attorney,  for  State. 
J.  JS.  Moore,  for  defendant. 


Dakfobth,  J.  Demurrer  to  an  indictment  found  under  Beyised 
Statutes,  chapter  127,  section  1,  which  provides  for  killing  or 
wounding  '^domestic animals. '*  The  indictment  alleges  the  killing 
a  dog.  Therefore  the  question  involved  is,  not  whether  any  particular 
dog  or  any  number  of  dogs  have  become  so  domesticated  as  to  be 
called  domestic  animals,  but  whether  as  a  class  they  may  pro][)erly 
be  so  called  in  distinction  from  that  class  known  in  law  as  /era 
naiurm.  If  the  dog  belongs  to  the  latter  class  the  indictment 
most  fail,  for  the  statute  does  not  cover  that  class.     A  distinction 
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has  been  recognized  in  the  law  between  the  two  clasaeB  from  the 
origin  of  the  common  law,  frc»n  the  earliest  date  of  aathentic 
history,  when  the  wealth  of  indiyidnaLa  was  reckoned  by  the  number 
of  their  flocks  and  herds. 

That  by  the  conunon  law  the  dog  belongs  to  the  wild  class  of 
animals  is  recognized  by  all  the  authorities,  and  in  that  state  he 
was  and  is  utterly  worthless,  his  flesh  oven  being  unfit  for  food, 
so  that  legally  he  was  said  to  haye  no  intrinsic  value,  and  '*  though 
a  man  may  have  a  bare  property  therein,  and  maintain  a  civil  action 
for  the  loss  of  them,  yet  they  are  not  of  such  estimation,  as  that 
the  stealing  them  amounts  to  larceny/'    4  Bl.  Com.  236 ;  2  Bish. 
Grim.  Law,  §  773.     It  is  true  that  dogs  have  extensively  become 
domesticated,  so  that  it  is  usual  and  perhaps  not  an  improper  use 
of  language  to  call  them  **  ddmestic  animals,"  but  as  they  still  re- 
tain in.  a  great  measure  their  natural  proi)en8itios,  they  may  more 
properly  be  called  domestic  animals  with  vicious  habits.    They  still 
keep  their  wild  characteristics  which  ally  them  to  the  class  of 
animals  feres  natura^  so  much  so,  that  in  their  domestic  state  they 
furnish  no  support  to  the  family,  add  nothing  in  a  legal  sense  to 
the  wealth  of  the  community,  arc  not  inventoried  as  property  of  a 
debtor  or  dead  man's  estate,  or  as  liable  to  taxation  unless  under  a 
special  provision  of  the  statute ;  but  when  kept  it  is  for  pleasure, 
or  if  any  usefulness  is  obtained  from  them,  it  is  founded  upon  this 
very  ferocity  natural  to  them  by  which  they  are  made  to  serve  as  a 
watch  or  for  hunting. 

From  his  greater  attachment  to  his  master  in  the  domestic  state 
from  which  arises  a  well  founded  expectation  of  his  rotum  when 
lost,  the  law  gives  the  owner  the  right  of  reclamation^  but  in  all 
other  «respccts  the  owner  has  only  that  qualified  property  m  him 
which  ho  may  have  in  wild  animals  generally. 

These  continuing  instincts,  from  which  arises  the  danger  tliat 
he  may  at  anj  time  relapse  into  his  savage  state,  have  made  it 
necessary  in  all  States  to  have  a  code  of  laws  peculiarly  applicable 
to  the  dog  and  not  applicable  to  domestic  animals;  not  for  the 
protection  of  his  life,  but  rather  for  the  protection  of  the  com- 
munity from  his  ferocity.  Smith  v.  Foreliond^  100  Mass.  140 ;  B.C., 
1  Am.  Kep.  94 ;  20  Alb.  Law  Jour.  6.  Under  these  laws  the  dog 
is  recognized  as  property  so  far  as  to  afford  a  civil  remedy  for  an 
injury,  but  seldom  if  ever  any  other.  In  many  cases  it  is  made 
lawful  for  a  man  to  kill  the  dog  of  another,  as  when  he  becomes  a 
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pvUic  nuisance.  1  Bisb.  Crim.  Law,  §  1080,  and  note ;  and  in 
various  other  instances  as  provided  in  our  own  State.    S.  S.,  ch.  30. 

Thus  it  will  be  perceived  tbat  originally  tbe  dog  belonged  to  the 
class  of  animals  ferm  natures,  and  that  up  to  the  present  time  the 
law  has  treated  him  as  continuing  in  that  class  and  has  never 
lecognized  him  as  belonging  to  the  domestic  class.  The  two  statutes, 
chapter  30,  Revised  Statues,  and  chapter  127,  the  first  relating  to 
dogs  and  the  latter  to  domestic  animals,  are  so  different  that  they 
cannot  be  reconciled.  If  a  person  is  liable  to  bo  convicted  for 
killing  a  dog  under  chapter  127,  he  may  be  punished  for  what  he 
has  a  legal  right  to  do  under  chapter  30. 

But  as  dogs  have  never  been  recognized  in  the  law  as  belonging 

to  the  class  denominated  ^Momestic  animals, ''  and  as  domestic 

auimalB  alone  are  mentioned,  it  would  be  contrary  to  all  rules  of 

ecmstruction  to  extend  the  meaning  of  a  statute  so  highly  penal 

beyond  its  exact  terms. 

Exceptiofis  and  demurrer  etietaiiied, 

Barbows,  Vibgik,  Peters,  Libbey  and  Symokds,  JJ.,  concurred. 

NoTX  BY  THB  RcpoBTBR.— Applbton,  C.  J.,  dissenting,  said:  "A  dog  is  the  subject 
of  ownership.  Trespass  will  lie  for  an  lojuiy  to  him.  Troyer  is  maintainable  for  his  con- 
Tsrsion.  Replevin  will  restore  him  to  the  possession  of  his  master.  He  may  be  bought 
and  sold.  An  action  maj  be  had  for  his  price.  The  owner  has  all  the  remedies  for  the 
▼indication  of  his  rights  of  property  In  this  animal  as  in  any  other  species  of  personal 
property  he  may  possess. 

"  He  is  a  domestic  animaL  From  the  time  of  the  pyramids  to  the  present  day,  from 
the  frosen  pole  to  the  torrid  ione«  wherever  man  has  been,  there  has  been  his  dog.  CuTier 
hM  asserted  that  the  dog  was  perhaps  necessary  for  the  establishment  of  civil  society, 
and  that  a  little  reflection  win  convince  us  that  barbarous  nations  owe  much  of  their  civi- 
Bsation  above  the  brute  to  the  possession  of  the  dog.  He  is  the  friend  and  companion  of 
Us  master —accompanying  him  In  his  walks,  his  servant,  aiding  him  in  his  hunting,  the 
pteymate  of  his  children  — an  inmate  of  his  house,  protecting  it  against  all  assailants. 

*'It  may  be  said  thai  he  was  ^feras  nalwncB,*  but  all  animals  ,naturali8t8  say,  were  originally 
*f€roe  iia/ttn0,*but  have  been  reclaimed  by  man,  as  horses,  sheep  or  cattle,  but  however 
tamed,  they  have  never,  like  the  dog,  become  domesticated  in  the  home  under  the  roof 
and  by  the  Hreside  of  their  master. 

**  The  dog  was  a  part  of  the  agricultural  establishment  of  the  Romans  and  is  treated  of 
as  such.  There  were  the  eanes  vUlaUei  to  guard  the  villa  of  the  Roman  senator,  the  canett 
vmuUiei  accompanying  him  in  his  hunting  expeditions,  and  the  canes  pastnrdUa  by  whom 
his  flocks  wec6  guarded.  TIitcO  in  his  Oeorgics  has  given  directions  as  to  their  manage- 
Bssnt  and  education.  To-day,  in  many  countries,  they  are  used  for  draught,  as  in  France 
mod  Holland,  and  everywhere  regarded  as  possessing  value  and  as  the  subject  matter  of 


**  Tbe  language  of  the  statute  is  most  general:   *  any  domestic  animal.*    The  words 
not  tedmioal  nor  words  of  art.     They  are  the  words  of  the  common  people,  and 
■boold  be  ooDStrued  as  such.     Nothing  would  more  astonish  the  people  for  whom  the 
are  made  Chan  to  learn  that  a  bull  or  a  hog  was  a  domestic  animal  and  that  a  dog 


••I 


The  lezScograpbers  deflne  a  dog  as  a  *  domestic  animal.*    *  A  well  known  dome»tic 
aolmaL'    Johnson's  dictionary :    *  A  well  known  domestic  animal  of  the  genus  eauis.* 
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Worcester's  DiotJoiuury.    In  BouTier*8  Law  Diotionary,  he  ts  defined  as  ^a  well  known 
domestic  animal.*    Otwaj,  the  poet,  says  of  them: 

*Tbe3'  are  honest  creatnres 
And  ne^rbetnjr  their  masters,  never  fawn 
On  any  they  lore  not.* 

* '  So  in  the  encyclopedias  he  is  eaait  famaiarU,  and  called  a  domestic  animsl ;  so  that 
in  the  ordinary  use  of  language  he  is  within  the  dear  provision  of  the  statute  under  which 
this  indictaient  was  found.  *  The  domestic  dog  has  occasioned  many  legal  disputes,  and 
the  presumption  of  the  common  law  of  England  is  that  he  is  tama*  Campbell  on  NegU' 
gence,  1 87. 

*  *By  Beyised  Statutes,  chap  C,  •  5,  a  tax  is  imposed  on  dogs.  This  is  adistinct  and  stativ 
Cory  recognition  of  their  being  property  and  having  value,  and  that  the  owner  has  the 
same  rights  to  their  protection  that  he  has  for  any  thing  else  he  may  own.  In  New  York 
dogs  were  taxed,  and  this  was  held  to  be  a  statutory  recognition  of  them  as  property  and 
that  they  were  the  subjects  of  larceny.  In  People  v.  McUrmey,  1  Park.  Cr.  606.  the 
court  saya  that  if  there  waa  no  statute  on  the  subject,  they  should  feel  bound  by  the  rales 
of  the  ooDunon  law,but  *  the  Reyised  Statutes  are  Inoooslstent  with  the  common-law  role. 
By  them  dogs  are  so  far  regarded  aa  property  as  to  be  in  certain  cases  the  subject  of  taxa- 
tion. The  owner  Is  nuule  liable  for  the  acts  of  his  dog,  thus  recognisiog  that  the  dog  has 
an  owner,  and  consequently  that  the  thing  owned  la  property.  For  every  elvH  purpose 
not  only  by  statute,  but  by  the  decisions  of  courts,  a  dog  is  regarded  as  property.*  '  All 
of  the  distinctions  as  to  animals  ferm  tiafana*  observes  Srtlb,  J.,  *  as  to  their  generoos 
and  base  natures,  which  we  find  in  English  books,  will  not  hold  good  in  this  country.  * 
•  *  *  We  take  the  true  criterion  to  be  the  Talue  of  the  animal,  whether  for  the  food  of 
man,  for  its  fur  or  otherwise.' 

*  *  In  the  present  case  the  Newfoundland  dog,  '  Rich,'  of  the  value  of  one  hundred  dol- 
lars, waa  'in  the  Indoeure  and  Immediate  care  of  his  master.'    He  was  domesticated. 

*'  Whether  the  property  of  the  master  was  originally  of  a  quallfled  nature  or  not  is  im- 
material. The  dog  was  under  his  dominion  and  controL  *WhUe  this  qualified  property 
continues,  it  is  as  much  under  the  protection  of  law  aa  any  other  property,  and  every  in- 
vasion of  it  is  redressed  in  the  same  manner.*    2  Kent  Com .  349. 

**  A  dog  being  a  'domestic  animal '  and  property,  an  indictment  Is  maintainable  under 
Bevlsed  Statutes,  chap.  127, 1  I,  for  his  malidoua  destruction.  When  the  statute  made 
malicious  mischief  indictable,  it  was  hdd  that  a  dog  was  the  subject  of  absolute  property 
and  the  killing  of  one  under  the  act  prohibiting  malicious  mischief  was  an  indictable  of- 
fense .  State  y .  Sumner,  2  Port .  (Ind . )  8T7.  There  Is  such  property  in  dogs  as  to  sustain 
an  indictment  for  malidoua  mischief.  State  v.  Latham ,  18  Ire.  83.  In  State  r.  MeDuite^ 
84  N.  H.  6S8,  which  was  like  this,  for  malidoudy  shooting  a  dog,  Fowlkb,  J.,  says :  *We 
can  see  no  reason  why  the  property  of  its  owner  In  a  valuable  dog  is  not  quite  as  deserving 
of  protection  against  the  willful  and  malidoua  injury  of  the  reckless  and  maUgnant,  as 
property  In  fruit,  ahade  or  ornamental  trees,  whether  standing  in  the  garden  or  >-ani  of 
thdr  owner  or  in  a  public  street,  or  any  other  species  of  personal  property.'  Dors  have 
been  indnded  under  'property '  and  their  malicious  destruction  has  been  l»pld  indictable. 
S  Whart.  Gr.  Law,  108S.    A  fortiori  is  it  so,  when  the  owner  Is  subject  to  taxation  for  his 

dog." 

The  rsferenoe  in  the  prevailing  opinion  to  90  Albany  Law  Journal,  8,  is  to  an  article  bf 
B.  Vaahon  Bogeni,  Jr.,  from  which  we  make  the  following  extracts : 

**  Long  aince  it  waa  held  in  England  that  a  man  haa  a  property  in  a  mastiff,  and  where 
the  mastiff  f alia  on  another  dog,  the  owner  of  that  dog  cannot  justify  the  killing  of  the 
mawlfif^i  unless  there  was  no  other  way  to  save  the  other.  Wright  ▼.  JRamaeot,  1  Saund. 
84.  But  in  Massachusetts  it  has  been  dedded  that  the  law  has  long  made  a  distincdoe 
between  dogs  and  cats  and  other  domestic  quadrupeds,  growing  out  of  the  nature  of  the 
4;ieaturos  and  the  purposes  for  which  they  are  kept.  Beasts  that  have  been  thorougl^y 
tamed  and  are  used  for  burden  or  husbandry  or  for  food,  audi  as  horses,  cattle  and  sheep, 
mn  as  truly  property  of  intrinsic  value  and  entitled  to  the  aame  protection  as  any  other 
kind  of  gooda.  But  dogs  and  cats,  even  in  a  state  of  domeetication,  never  wholly  loss 
thdr  wild  natures  and  destructive  instincts,  and  are  kept  dther  for  uses  iHildi  depend  on 
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reuininc  and  oaUing  Into  action  those  Terj  natures  and  instincts,  or  else  for  the  mere 
whim  and  pleasure  of  the  owner.  And  dogs  have  always  been  held  by  the  American 
courts  to  be  entitled  to  leas  legal  regard  and  protection  than  more  harmless  and  useful  do- 
mestic animals.  Blair  v.  Forehand ,  100  Mass.  180.  The  English  occupants  of  the  bench  are  bj 
no  means  so  anti-canine.  'A  dog,*  observed  Lord  Ellbkbobouoh,  'does  not  incur  the  pen- 
alty of  death  for  running  after  a  bare  in  another  man's  ground.  And  if/  continued  his 
lordship,  waxing  wrothy,  *there  be  any  precedent  of  that  sort,  which  outrages  all  reason 
and  conunon  sense ,  It  is  of  no  authority  to  govern  other  cases.  A  gamekeeper  has  no  right 
to  kUl  a  dog  for  following  game/  So  spake  the  judge,  though  the  gamekeeper  was  Lord 
Oawdor's  ( Fisre  v.  Caifdiir,  11  East,  500);  and  the  law  is  the  same  thou^  the  owner  of  the 
dog  has  received  notice  that  trespassing  dogs  will  be  shot.  Corner  v.  Champiieys,  8 
Marsh.  B64.  But  a  dog  chasing  and  pursuing  game  In  a  preserve  might,  It  is  apprehended, 
be  shot  If  there  wss  no  other  way  of  saving  the  game  {Bead  v.  JSdwards,  17  C.  B.  [N. 
8.]  ftiSii  It  must  be  proved  however  that  the  dog  was  In  hot  pursuit  at  the  time 
he  was  killed.  BarrtnQtonw.  Turner,  3  Lev.  S8;  l*ntthero9  v.  Mathewt,  5  C.  &  P.  588.  If 
a  man  aUows  his  sheep  or  his  fowls  to  escape  from  his  own  land  and  trespass  on  his  neigh- 
bor's, and  his  neighbor's  dog  attacks  and  worries  them,  he  cannot  justify  the  shooting  of 
the  dog  in  defense  of  his  eetrsys.  Add.  373.  If  a  little  dog  chases  trespassing  sheep  off 
his  master's  land  and  follows  them,  and  the  master  does  his  best  to  call  off  his  dog,  no 
action  Is  maintainable.  MUlen  v.  I^ndrye,  dted  4  Burr,  S0O4.  The  chasing  of  trespass- 
ing beasts  by  a  mastiff  Is,  however,  unlawful.  King  v.  l7ote,  1  Fkeem.  847.  If  a  dog  goes 
Into  a  neighbor's  garden  and  spoils  and  injures  his  crops,  no  action  will  lie  against  the 
owner  iMamn  v.  Keetlng^  12  Mod.  836 ;  Brown  v.  GOes,  1  a  ft  P.  118),  unless  the  dog  is  of 
a  pecnllarty  mischievous  dIsposltloD  so  as  to  be  unfit  to  be  at  large,  and  he  knows  this. 
Reekd  v.  Edwordi,  34  L  J.  C.  P.  38.  But  If  the  ownerls  not.  with  him  and  have  not  him 
under  hia  immediate  control  he  can  be  seized  for  damage  feasant  (Butieh  v.  Kenniiigton, 
1 Q.  B.  080),  and  If  he  is  with  him  and  Is  also  a  treqpasser,  the  damages  done  by  the  dog  are 
coDseqaential  upon  trespass  done  by  the  master.    BeekwUh  ▼.  ShordUce,  4  Burr.  JBO90. 

**  mie  American  judges  occasionally  show  regard  for  dogs,  and  even  In  the  west  it  has 
been  held  that  the  habitual  disposition  of  a  dog  to  drive  off  stock  trespassing  on  his  m  aster*s 
premiaea  Is  not  a  vldoas  propensity;  and  the  owner  of  the  stock  has  no  right  to  kill  the 
dog  for  so  driving  unless  the  dog  Is  a  nuisance  In  the  neighborhood  (Spray  y.  A  mmerman, 
06  m.  300) ;  nor  can  one  kill  a  dog  that  has  neither  done  nor  attempted  on  that  occasion 
a^y  Injury,  simply  because  he  Is  trespasslog  and  Is  suspected  of  misconduct  when  pre* 
vioosly  on  the  premises.    Brent  v.  Kimbattt  00  III.  8IL    No  one  but  the  owner  has  a  right 
toklB  adog,  except  where  it  is  found  killing,  wounding  or  chasing  sheep,  or  under  cir- 
cumstaneea  which  show  that  the  dog  has  been  recently  so  engsged,  or  where  he  has  lieen 
recently  bitten  by  a  rabid  dog,  or  by  one  reasonably  supposed  to  be  so,  or  where  a  dog  is 
ferodooa  and  ati4Cks  persons.    BretU  v.  JTim/Ms/l,  tupra.    Every  man  must  at  law  be 
taken  to  contemplate  the  probable  consequences  of  the  act  he  does  (although  experience 
provea  the  very  reverse),  so  when  a  man  caused  traps,  baited  with  strongly  smelling 
meata,  to  be  placed  In  his  own  land  so  near  his  neighbor's  house  as  to  Influence  the  nose 
and  Insdncts  of  his  dogs  and  cats  and  draw  them  in  irresistibly  to  their  destruction,  it  was 
beld  that  the  trsp-setter  was  responsible  to  the  neighbor  for  the  injuries  he  sustained  by 
tbe  lose  of  his  animals,  although  he  bad  no  intention  of  injuring  them,  and  only  meant  to 
csitdk  foxes  and  vermlo  (though  by  the  way  he  was  glad  enough  to  catch  dogs,  and  had 
offered  hia  aervanta  one  shilling  for  every  dog  killed).   It  was  considered  that  he  would 
also  be  liable  for  any  damages  sustained  by  dogs  tempted  from  the  highway  by  the  tooth- 
MMne  monwts.    Iknmuend  v.  WcUheiin  9  East,  277.    It  is  not  lawful  to  deceive  even  a  four- 
footed  anfanal.    But  the  owner  of  a  dog  passing  with  his  faithful  companion  through  a 
wood  has  no  rig^  of  action  against  the  owner  of  the  wood  for  the  death  or  injury  of  his 
doff,  who,  by  reaaon  of  his  own  natural  instincts  and  against  the  will  of  his  master,  runs 
aM  thepath  against  a  dog  qwar  and  oomes  to  grief.    Jordin  v.  Orump^  8  Mees.  &  W.  78S. 
▲Dd  If  a  dog  greedily  and  rudely  goes  behind  a  counter  in  a  shop  and  there  feloniously 
applies  to  his  own  use  bread  and  cheese  left  for  mice  and  rats,  and  dies  from  the  effects 
of  poiaott  spread  upon  the  oomeatiblee,  his  death  does  not  lie  at  the  shop-keeper's  door 
UMOgfa  he  die  there.    SLantfOd  ▼.  BoUeng,  S3  L.  T.  Rep.  (N.  8.)  TOO,  Ex.  One  who  keeps 
for  the  protection  of  his  family,  a  dog  duly  licensed  and  collared,  and  confined  so  aa  not 
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to  endanger  penons  lawfully  on  his  pmntees,  may  reooTer  Its  full  market  Talae,  ts  a 
vatchHlog,  fh>m  a  neighbor  who  kills  it  there  without  being  attacked  by  it,  althoiigh  it 
was  a  dangnroos  animal  and  aocostomed  to  bite  those  who  came  near  It  UldeUi  ▼. 
CHimadr,  109  Mess.  373.  But  Chief  Justice  Rbdtuld  said,  that  If  one  who  is  injured,  or 
liable  to  lQJQry,by  a  ferodoos  and  oretgrown  dog.  chooses  to  right  himself  l^  abating  the 
nuisance,  he  desenrea  to  be  regarded  as  a  public  benetedor,  and  the  owner  ou^t  not  to 
eomplain  of  nis  destmcclon,  but  ought  to  be  grateful  at  escaping  so  easily.  Brown  ▼. 
OarvetUer,  »  Vt,  638.  Whether  dogs  have  a  commercial  value  at  a  glren  time  or  place  Is 
a  question  for  the  Jury .    Spraw  ▼.  Ammermaii»  66  111 .  800. 

*  *  And  where  a  common  carrier  lets  a  dog  in  his  care  escape,  he  Is  liable  for  the  loes,  as 
he  ought  to  properiy  secure  him  {Stuart  v.  CrawUy,  88tark.  885) ,  but  where  a  greyhound, 
secured  in  the  way  ordinarily  adopted  and  obriously  intended  to  be  used,  vis.,  by  a  collar 
aud  strap,  was  deUvered  to  a  railway  company  to  be  carried,  and  the  greyhound  daring 
the  Journey  slipped  his  head  through  the  collar  and  was  lost,  it  was  held  that  the  company 
was  not  responsible.  Rtekardton  ▼.  N.  E.  R^L.  R.,  7  C.  P.  75w  One  whose  dog.  while 
trespaasing^  upon  the  dose  of  another  person,  kills  a  domestic  animal  of  the  owner  of  the 
dose,  Is  liable  to  pay  full  compensation  for  the  whole  injury  done,  though  he  had  no  pre- 
vious knowledge  of  any  Ticions  propensity  in  his  dog.  Chunot  ▼.  Loison,  43  Wis.  S38 ;  s. 
o.,  28  Am.  Bep.  S67. 

In  England  it  has  recently  been  held  that  a  performing  bear  Is  not  a  '*  domestic  animal.** 
See  29  Albany  Law  Journal,  904.  But  in  Cciam  ▼.  Paffet  it  was  hdd  that  a  linnet,  kept  in 
OHPtlTlty  and  used  as  a  decoy  is  a  *  ^domestic  animal.**  Id.  And  very  recently  it  was  hdd 
la  the  Manchester  (Bug.)  police  court  that  tame  rats  are  *' domestic  animals  '*  within  the 
statute  of  crudty  to  animals.  See  Browne*s  Humorous  Phases  of  the  Law,  "  Animal 
Kingdom  In  Ooort ;  **  and  Browne*s  Obmmon  Words  and  Phrases,  **  Animals. 
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(75  Me.  mo.) 

CarfHmUion — dividend  -^  whether  life  tenani  or  remainder-man  entUled  to. 

When  a  corporation  declares  a  dividend  on  its  stock  payable  in  money,  the 
stockholder  at  the  time,  whether  a  life  tenant  or  remainder-man,  is  entitled 
to  it,  irrespective  of  its  source,  amount,  or  the  length  of  time  ia  wliich  it  was 
earned.^ 


B 


ILL  for  construction  of  a  wilL    The  opinion  states  the  case. 


W.  L.  Put?iam,  for  executor. 

J.  &  E.  M.  Randy  Eiioch  Knight  and  H.  R.  Virgin^  for  defendants. 

Peters,  G.  J.     This  case  presents  the  following  facta  :  Israel 
Bichardson  died  in  March,  1867,  leaving  a  will  which  contains 

*8ee  Mi(Un  ▼.  Ousrmnd  (67  Ga.  SB4>,  M  Am.  Rep.nO. 
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these  proTislons  :  ''I  give  and  bequeath  to  Hannah  EichardBon, 
wife  of  Thomas  H.  Richardson^  of  Norway,  in  the  State  of  Maine, 
during  her  natural  life,  the  income  or  dividends  from  my  stock  or 
shares  in  the  Portland  Gas  Light  Company  ;  and  after  the  decease 
of  said  Hannah,  I  giye  and  bequeath  said  income  or  dividends,  dur- 
ing his  natural  life,  to  said  Thomas  H.  Richardson;  and  from  and 
after  the  decease  of  the  said  Hannah  and  of  said  Thomas  H.,  I  give 
and  bequeath  said  income  or  dividends  to  the  children  of  said 
Thomas  H.  and  Hannah,  to  be  paid  to  them  until  all  of  said  chil- 
dren shall  arrive  at  the  age  of  twenty-one  years  ;"  the  stock  then 
to  be  diyided  among  the  children  and  their  legal  representatives. 
In  December,  1879,  Thomas  was  divorced  from  his  wife  Hannah, 
for  desertion  and  other  causes.  She  was  afterward  married  to 
Oscar  A.  Harris.  Several  children  of  Thomas  and  Hannah  are  now 
living.  All  interested  parties  are  before  the  court  by  a  bill  in 
equity. 

On  May  1,  1882,  the  Gas  Light  Company  passed  the  following 
Tote :  **  Voted,  that  in  compliance  with  the  urgent  request  of  the 
city  government,  a  special  dividend  be  made  of  the  renewal  fund 
of  this  company,  amounting  to  twenty-five  doUara  on  each  share, 
and  that  the  same  be  payable,  on  and  after  July  2,  to  stockholders 
of  this  date."  The  testator  at  his  death  owned  286  shares,  of  the 
par  value  of  $50  per  share.  We  were  informed  at  the  argument 
that  since  this  bill  was  instituted,  another  dividend  of  an  equal 
amount  with  the  foregoing  has  been  declared  by  the  company. 

Two  questions  of  law  are  raised  upon  the  foregoing  facts.  One 
is  this  :  Is  Hannah  (Richardson)  Harris  deprived  of  the  income  of 
the  shares  because  she  is  no  longer  Thomas  H.  Richardson's  wife  ? 
Clearly  not  The  bequest  to  her  is  dependent  upon  no  condition 
but  her  duration  of  life.  The  life.estate  is  given  in  absolute  and 
unequivocal  terms.  Naming  her  as  the  wife  of  Thomas  H.  Rich- 
ardson was  only  to  make  clearer  what  Hannah  Richardson  was  in- 
tended by  the  will.  Nor  is  there  a  scintilla  of  expression  from 
which  the  idea  of  trusteeship  can  be  deduced ;  nothing  to  show 
that  it  was  a  legacy  to  her  for  the  benefit  of  others,  either  husband 
or  children.  In  the  best  view  of  family  exigencies  presented  to  thi 
jBiind  of  the  testator  when  his  will  was  signed,  he  decided  to  bestow 
this  bounty  upon  the  person  who  at  that  time  was  Thomas  H. 
Sichardflon's  wife ;  upon  Hannah  Richardson. 

In  behalf  of  the  children  of  Thomas  EL  and  Hannah  Richardson, 
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the  heirs  apparent,  the^  positious  are  contended  for  by  their  coun- 
sel :  That  dividends,  dechired  by  corporations  upon  their  stocks, 
VMiyablc  in  stock,  l^elong  to  the  capital  or  corpus;  that  ordinary  aud 
usual  money  dividends  go  to  the  income  and  belong  to  the  life- 
^.enant ;  that  extraordinary  and  unusual  money  dividends  go  to 
'^apittil ;  or  at  least  that  such  a  dividend  as  the  one  in  question  goes 
that  way  ;  that  the  present  dividend  is  peculiar,  special  and  eztra- 
oi*dinary  ;  and  that  it  is  of  the  nature  of  and  equivalant  to  a  stock 
dividend.  These  propositions  have  been  ably  argued,  by  the  counsel 
for  the  heirs. 

The  decided  preponderance  of  authority  probably  concedes  the 
point  that  dividends  of  stock  go  to  the  capital,  under  all  ordinary 
circumstances.  But  we  are  well  convinced  that  the  general  rale, 
deduciblo  from  the  latest  and  wisest  decisions,  declares  all  money 
dividends  to  be  profits  and  income,  belonging  to  the  tenant  for  life, 
including  not  only  the  usual  annual  dividend,  but  all  extra  divi- 
dends or  bonuses  payable  in  cash  from  the  earnings  of  the  company. 
We  are  satisfied  that  this  can  be  the  only  safe,  sound,  just  and 
practicable  rule,  and  that  any  attempt  to  engraft  refined  and  nice 
distinctions  upon  such  rule  will  be  productive  of  much  more  evii 
than  any  good  that  can  come  from  it. 

And  we  would  entirely  reject  the  qualification  of  the  rule  admit- 
ted in  some  instances  by  some  courts,  that  the  life-tenant  is  not  en- 
titled to  so  much  of  the  dividend  as  was  earned  in  the  life-time  of 
tlic  testator.  Too  much  difficulty  and  uncertainty  would  at- 
tend tlie  practical  operation  of  such  a  test.  Nor  do  we  appreciate 
any  particular  legal  or  moral  merit  in  it  We  think  the  true  rule 
to  be  that  when  a  dividend  upon  its  stock  is  declared  by  a  cor- 
|X)ration,  it  belongs  to  the  person  holding  the  stock  at  the  time  of 
the  declaration,  whether  the  holder  be  a  life-tenant  or  remainder- 
man, without  regard  to  the  source  from  which  or  the  time  during 
which  the  profits  and  earnings  divided  were  acquired  by  the  com- 
pany. Goodwin  v.  Hardy,  67  Me.  143  ;  see  Jennain  v.  Lake  Shore 
and  Mich.  So.  R.  Co.,  91  N.  Y.  483,  and  numerous  cases  in  the 
opinion  and  arguments.  We  speak  of  a  dividend  of  profits  and 
earnings  merely.  It  has  been  held,  that  when  a  corporation  dis- 
solves and  winds  up  its  affairs,  and  makes  to  its  stockholders  a  divi- 
dend in  cash,  arising  from  all  its  assets,  consisting  in  part  of  un- 
divided earnings,  the  entire  amount  divided  would  be  capital  and 
not  income.     Oifford  v.  Thompson,  115  Mass.  478. 
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Should  it  be  admitted  that  a  dividend  in  stock  would  be  regarded 
as  capital,  we  do  not  perceive  that  the  position  of  the  heirs  would 
be  materially  strengthened  by  the  admission.  In  the  case  of  a  stock 
dividend^  the  earnings  going  to  create  the  dividend  belong  to  the 
stock,  are  a  part  of  the  capital,  are  strtctly  not  detached  from  the 
capital,  and  when  thus  divided,  continue  to  be  capital,  in  a  new 
and  more  definite  form.  All  undivided  profits  pass  upon  every  sale 
or  bequest  of  the  stock  or  shares,  as  a  mere  incident  or  accessory 
thereto.  Stockholders  have  individually  no  control  or  power  over 
undivided  profits,  cannot  transfer  or  dispose  of  them  or  any  part  of 
them,  until  a  dividend  be  declared  by  a  vote  of  the  corporation. 
In  most  instances  profits  may  be  as  valuable  to  the  capital,  in  the 
form  of  funds  on  hand,  as  in  the  form  of  additional  stock.  In 
the  case  before  us,  the  dividend  is  payable,  not  in  new  capital,  not 
in  stock,  but  in  money  payable  on  a  certain  day.  The  object  of  tlie 
vote  evidently  was  not  to  make  more  stock,  but  to  relieve  the  stock 
of  the  incubus  of  so  great  an  amount  of  funds  on  hand.  The  pre- 
sumption is,  that  the  surplus  funds  were  in  excess  of  the  business 
needs  of  the  company.  We  do  not  recognize  in  this  dividend  any 
thing  like  a  dividend  of  stock. 

It  is  argued  that  the  dividend  virtually  comes  from  capital,  be- 
cause taken  from  assets  designated  by  the  company  as  a  ^'  renewal 
fund."  But  the  directors  are  the  best  judges  of  the  expediency  of 
using  the  fund.  They  best  know  whether  it  is  needed  or  not  for 
such  purpose.  The  vote  is  their  decision  that  it  is  not  needed  by 
the  company,  and  that  it  should  be  distributed  to  the  shareholders. 
If  they  can,  by  their  vote,  determine  when  eaiTiings  shall  be  turned 
into  stock,  they  surely  can  decide  when  the  dividend  may  be  money. 
Although  the  dividend  amounts  to  fifty  per  cent  on  the  capital 
shares,  our  opinion  is  that  it,  and  all  dividends  made,  or  to  be 
made,  like  it  must  be  paid  to  the  life-tenant.  If  in  this  she  is 
fortunate  to-day,  she  may  have  been  exceedingly  less  so  in  the  past, 
and  no  one  can  anticipate  what  may  come  of  the  morrow.  The  de- 
claration of  this  dividend  is  a  confession  by  the  company  that  her 
previous  annual  income  has,  from  the  caution  of  its  officers,  been 
too  small,  and  is  now  made  up  to  her.  The  present  atones  for  the 
past. 

An  exauunation  of  the  following  authorities,  a  few  of  many  that 
might  be  cited,  and  of  the  cases  referred  to  in  them,  will  clearly 
show  the  present  drift  of  judicial  and  professional  opinion  upon  the 
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questions  dificassed  by  us ;  and  will  show,  that  by  the  great  bulk  of 
modem  cases,  since  the  law  upon  the  subject  matter  has  emergti 
from  the  fluctuations  of  its  eyoIutioDary  period^  our  views  as  ex- 
pressed in  this  discussion  are  thoroughly  unstained.  Bony.  Lav 
Die.  (15th  ed.)  "  Dividends;"  18  Alb.  Law  Jour.  264  ;  21  Ank 
Law  Keg.  381 ;  Price  v.  Anderson,  15  Sim.  473  ;  Baie»  v.  MaA' 
iiileyy  31  Beav.  280 ;  Barton's  Trust,  L.  R,  5  Eq.  238 ;  Oog9wMi. 
Cogswell,  5  £dw.  Ch.  231 ;  Lord  v.  Brooks,  52  N.  H.  72  ;  JUos/ 
Appeal,  83  Penn.  St.  264 ;  s.  c,  24  Am.  Bep.  169,  note ;  Minot  t. 
Paim,  99  Mas&  101 ;  Read  v.  Head,  6  Allen,  174 ;  Band  v.  JSvi- 
belly  115  Mass.  461,  also  cases  supra* 

We  think  it  reasonable  that  the  fund  arising  from  the  divideal 
contribute  toward  the  costs  and  expenses  of  the  litigation.  By  thii 
proceeding  it  ascert^uns  its  true  owner.  Before  this  the  ownership 
was  questionable. 

Decree  aocordingljf, 

DAnFOB,TH,  YiBOur^  LiBBBT  «nd  SrxoiroB,  JJ.,  ooncurred. 
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Haxiaabtust  v.  Oldhak. 

(mUam.1.) 

Wankoum  teeHpt — eanJUd  of  Umn — vndorufm»nX  and  dMoerif, 

!«,  al  the  dtj  of  New  York,  Indoned  and  deHyered  to  the  plaintiff  a 
Imnmo  raoeipt  for  goods  on  atoiage  in  Boston,  by  which  the  warehonaemaa 
agned  to  deUver  the  goods  to  L.  on  payment  of  charges,  but  oontaining  no 
agreement  to  deliver  to  his  order.  Wd,  (1)  that  the  effect  of  the  transfer 
was  to  be  determined  by  the  law  of  Massachusetts;  (2)  that  no  title  passed 
to  the  plaintiff  as  against  a  creditor  of  L.  attaching  the  goods  before  notice 
of  the  transfer  was  given  to  the  waiehoaseman. 

1^  EPLEYIN  againrt  BheriiL    The  head-note  Btato  the  faots. 

S.  BariUtt  and  8.  Lincoln,  for  pLuntifE. 

F.  B.  Fairh$r^  tor  defendant. 

Houras,  J.    Two  qnestions  only  are  raised :  the  main  one, 
wtiether  enough  had  been  done  to  giro  the  phiintifb  a  good  title  as 
VouXLVI— 56 
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againBt  the  attaching  creditor ;  the  other,  a  preliminary  inqniiy 
whether  the  anfflciency  for  that  purpose  of  what  was  done  is  to  be 
determined  by  the  law  of  New  York  or  of  Massachnsetts. 

To  dispose  first  of  the  preliminary  matter.  This  case  must  be 
goTemed  by  the  ordinary  roles  applicable  to  similar  transactioiui 
taking  place  wholly  within  this  State.  When  a  sale,  mortgage  or 
pledge  of  goods  within  the  jurisdiction  of  a  certain  State  is  made 
elsewhere,  it  is  not  only  competent,  but  reasonable,  for  the  State 
which  has  the  goods  within  its  power  to  require  them  to  be  dealt 
with  in  the  same  way  as  would  be  necessary  in  a  domestic  transac- 
tion, in  order  to  pass  a  title  which  it  will  recognize  as  against 
domestic  creditors  of  the  vendor  or  pledgor.  This  requirement  is 
not  peculiar  to  Massachusetts,  but  has  the  sanction  of  the  highest 
courts  of  the  United  States  and  of  other  States.  Lanfear  t.  Sumner^ 
17  Mass.  110 ;  May  y.  Wannemack&r,  111  id.  202,  208,  209  ;  Green 
Y.  Van  Buskirk,  5  WaU.  307,  312 ;  &  o.,  7  id.  139,  150,  151 ; 
OuiUander  v.  Howell,  35  N.  Y.  657 ;  Olimer  t.  Thwnes,  2  Mart 
(N.  S.)  La.  93 ;  Clark  y.  Tarbea,  58  N.  H.  88 ;  Rice  y.  (hufiis, 
32  y t  460 ;  Martin  y.  Potter,  34  id.  87,  88.  See  also.  Dicey  on 
Domicil,  262,  rule  57.  It  is  not  necessary  for  the  purposes  of  this 
case  to  consider  whether  it  should  be  dealt  with  as  an  exception  to 
general  rules,  as  it  is  regarded  in  Rhode  Island  Central  Hunk  v. 
Danforth,  14  Gray,  123,  cited  for  the  plaintiffs,  or  as  an  illustration 
of  a  sound  and  fundamental  principle. 

We  pass  to  the  question  whether  enough  had  been  done  to  give 
the  plaintiffs  a  good  title  as  against  the  defendant.  As  this  is  to  be 
decided  by  the  same  rules  as  if  the  whole  transaction  had  taken 
place  in  Massachusetts,  it  is  immaterial  whether  the  indorsement  of 
the  warehouse  receipt,  if  effectual,  created  a  pledge,  a  mortgage,  or 
as  has  been  suggested,  a  transfer  of  the  absolute  title  in  trust  to 
accomplish  the  purposes  of  the  transfer.  Farmers  dt  Mechanic^ 
National  Bank  y.  Logan,  74  N.  Y.  568, 582, 583.  See  also,  De  Wolf 
Y.  Gardner,  12  Oush.  19,  26 ;  Gibson  y.  Stevens,  8  How.  384,  400 ; 
The  Thames,  14  Wall.  98,  108 ;  Dows  y.  National  Exchange  Bank, 
91  U.  S.  618,  632 ;  Casey  y.  Cavaroe,  96  id.  467,  477  ;  Olyn  y.  Bast 
dl  West  India  Dock  Co.,  7  App.  Oas.  591,  606 ;  s.  c,  6  Q.  B.  D.  475, 
480,  490,  499,  and  5  id.  129,  130.  For  as  against  attaching  cred- 
itors, the  law  of  Massachusetts  has  always  required  a  deliYory,  as 
well  in  the  case  of  an  absolute  transfer,  CYcn  a  sale,  as  in  that  of  a 
chattel  mortgage  or  pledge,  from  the  time  of  Lanfear  y.  Sumneff 
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ubi  9upra,  down  to  the  latest  Tolumes  of  reports.  Surge  v.  Co7ie, 
6  Allen^  41^ ;  Dempsey  v.  Oardner,  127  Mass.  381 ;  cf.  Harlow  v. 
HM,  132  id.  232. 

Lanfdar  v.  Sumner  has  been  criticised  in  England^  where  the 
law  appears  to  be  otherwise;  Blackburn  on  Sales,  327,  328; 
Meyersiein  t.  Barber ^  L.  K.,  2  C.  P.  38,  51 ;  a  fact  to  be  remem- 
bered in  dealing  with  the  English  cases.  But  the  plaintiffs  do  not 
attempt  to  OTerthrow  the  long-established  rule  of  this  State  ;  they 
say  that  they  have  satisfied  it  And  their  argument  is  that  the 
warehouse  receipt,  being  the  key  to  the  property,  has  become  a 
symbol  representing  it  by  a  commercial  usage  of  which  the  court 
will  take  notice,  and  that  therefore  an  indorsement  and  dellyery  of 
the  receipt,  under  circumstances  in  which  they  carry  an  interest  in 
the  goods,  amount  also  by  construction  of  law  to  a  delivery  of  the 
goods  within  the  requirements  of  the  rule.  It  is  said  that  in  adopt- 
ing this  view,  we  should  only  be  extending  the  principles  already 
applied  to  bills  of  lading  to  other  documents  which  are  dealt  with 
by  merchants  on  the  same  footing. 

The  difficulty  in  dealing  with  this  argument  arises  largely  from 
the  yeiy  great  ambiguity  attacliing  to  the  word  '^delivery,"  in  both 
American  and  English  cases.  It  has  been  used  often  when  it  is 
evident  that  the  true  question  was  only  whether  the  property  had 
passed.  The  simplest  explanation  even  of  Oibeon  v.  Sieveti.^,  ubi 
supra,  would  be  that  delivery  was  not  necessary  to  pass  property  as 
against  third  persons  by  the  law  of  Indiana.  See  Pierce  y.  Oibson, 
2  Ind.  408,  412. 

But  the  deliveiy  required  by  the  rule  in  Lanfear  v.  Sumner  is 
delivery  in  its  natnnil  sense,  that  is,  a  change  of  possession.  And 
it  cannot  be  borne  in  mind  too  cai*efully  that  the  only  matter  now 
under  discussion  is  whether  there  has  been  a  delivery  in  this  sense, 
or  dealings  having  the  legal  effect  of  such  delivery,  of  tlie  goods 
referred  to  in  the  warehouse  receipt.  Cases  wliich  turn  on  a  ques- 
tion of  property  only,  or  in  which  deliveiy  or  its  equivalent  was  not 
essential,  whether  because  the  question  arose  between  the  parties  to 
the  sale  or  mortgage,  or  because  delivery  was  not  necessary  in  that 
jurisdiction  to  complete  the  transaction  as  against  third  persons,  or 
for  any  other  reason,  are  not  precedents  in  point.  Many  such  cases 
will  be  found  which  speak  of  documents  as  symbols  of  the  goods. 
But  that  expression  will  not  help  us,  unless  it  means  that  a  transfer 
of  the  documents  has  the  effect  of  a  delivery  of  the  goods  as 
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against  an  attaching  creditor,  who  would  be  preferred  unless  the 
goods  had  changed  hands. 

The  question  is  then,  how  the  transfer  of  any  document  can 
have  that  effect  The  goods  are  in  the  hands  of  a  middleman,  and 
they  remain  there.  A  true  change  of  possession  could  only  be 
brought  to  pass  by  his  becoming  the  servant  of  the  purchaser  for 
the  purpose  of  holding  the  goods,  so  that  his  custody  should  become 
the  j)068e8Bion  of  his  master.  But  this  is  not  what  happens,  and 
it  has  been  held  that  less  would  satisfy  the  law.  A  carrier,  or  the 
warehouseman  in  this  case,  is  not  the  senrant  of  either  party  quoad 
the  possession,  but  a  bailee  holding  in  his  own  name,  and  asserting 
a  lien  for  his  charges  against  all  parties.  He  alone  has  possession 
of  the  goods,  whether  the  document  is  transferred  or  not. 

But  it  has  been  held  that  the  princijde  of  the  rule  requiring  a 
delivery  is  satisfied,  although  the  letter  of  it  is  not,  if  the  possessor 
of  the  goods  becomes  the  purchaser's  bailee.  Tuxufortb  v.  Moore, 
9  Pick.  347  ;  20  Am.  Dec.  479;  Rus^ett  v.  (ySrien^  127  Mass.  349, 
354 ;  Denipsey  v.  Gardner y  id.  383 ;  s.  c,  34  Am.  Bep.  389.  Now 
it  is  obvious  that  a  custodian  cannot  become  the  servant  of  another 
in  respect  of  his  custody  except  by  his  own  agreement.  And  a 
fortioriy  when  that  custodian  does  not  yield,  but  maintuns  his 
own  possession,  it  is  clear  that  his  custody  cannot  inure  to  the  bene- 
fit of  another,  as  if  it  were  the  possession  of  that  other,  unless  the 
bailee  consents  to  hold  for  him  subject  to  his  own  rights.  The 
only  way  therefore  in  which  a  document  can  be  a  symbol  of  goods 
in  a  bailee's  hands,  for  the  purposes  of  delivery  to  a  purchaser,  is 
by  showing  his  consent  to  become  the  purchaser's  bailee. 

It  may  or  may  not  be  true,  that  if  a  warehouse  receipt  contains 
an  undertaking  to  deliver  to  order,  that  undertaking  is  to  be  re- 
garded as  an  offer  by  the  warehouseman  to  any  one  who  will  take 
the  receipt  on  the  faith  of  it,  and  that  it  will  make  him  warehouse- 
man for  the  indorsee,  without  more,  on  ordinary  principles  of  con- 
tract. That  is  the  argument  of  Benjamin  on  Sales  (2d  ed.),  676, 
et  seq.,  criticising  Farina  v.  Home,  16  M.  &  W.  119,  and  Blackbam 
on  Sales,  297.  But  the  criticism  and  the  case  agree  in  the  assump- 
tion, that  the  only  way  in  which  the  indorsement  of  a  document  of 
title  can  have  the  effect  of  a  delivery  is  by  making  the  custodian 
bailee  for  the  holder  of  the  document,  and  that  he  cannot  be  made 
so,  otherwise  than  by  his  consent.  The  necessity  for  notice,  in  those 
cases  where  notice  is  necessary,  stands  on  the  same  ground.  If  the 
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custodian  has  not  aasented  in  adYance,  he  most  aaBent  suhsequently  ; 
and  the  principle  is  the  same  whether  an  express  acceptance  of  a 
delivery  order  be  required,  or  it  is  held  sufficient  if  he  does  act 
dissent  when  notified.  Boardman  t.  Spoon^r,  13  Allen,  353,  357. 
Gf.  instructions  of  Shaw,  C.  J.,  to  the  jury  in  Carter  y.  WUlard, 
19  Pick.  1,  3 ;  Beniatt  y.  Bum,  3  B.  &  0.  423. 

It  is  true  that  there  are  one  or  two  decisions  of  this  court  which 
it  is  somewhat  hard  to  reconcile  with  the  foregoing  principles.  The 
strongest  of  these  is  Or&en  Bay  Naiional  Bank  y.  Dearborn,  115 
Mass.  219.  In  that  case  the  plaintiff  discounted  Parks  &  Co.'s  draft 
on  Harvey  Scudder  ft  Go.  against  a  railroad  receipt,  of  which  the 
following  were  the  material  words  :  "  Received  from  R  G.  Parks 
&  Go.  one  hundred  barrels  of  flour  consigned  to  Harvey  Scudder 
ft  Go.,  Boston. '^  This  was  delivered  to  the  plaintiff  in  Wisconsin, 
on  the  understanding  that  the  property  was  thereby  transferred  as 
security  for  the  advance.  Scudder  ft  Go.  declined  to  accept  the 
draft,  and  the  goods  were  attached  by  the  defendant.  The  plaintiff 
brought  replevin  and  was  held  entitled  to  recover.  It  will  be  ob- 
served that  the  document  did  not  run  to  order,  and  was  not  indorsed, 
so  that  it  could  not  be  argued  that  the  railroad  company  had  at- 
torned in  advance,  and  there  was  no  notice  to  the  company,  so  that 
it  had  not  made  itself  the  plaintiff's  bailee  subsequently,  if  ordinary 
principles  were  to  be  applied.  It  was  said  however  that  the  carrier 
became  the  plaintiff's  bailee  from  the  time  its  receipt  was  delivered. 
A  carrier  does  stand  differently  from  other  bailees  in  one  respect. 
He  has  no  deledus  personarum,  but  is  bound  to  carry  for  any  one 
who  takes  proper  steps  to  make  him  do  so.  There  is  too  the  fur- 
ther circumstance,  that  the  usual  mode  of  shipping  grain  is  to  draw 
against  it,  and  to  get  a  bank  to  discount  the  draft.  But  it  may  be 
doubted  whether  the  suggestion  was  warranted  that  a  carrier  would 
not  ordinarily  give  up  the  goods  except  upon  a  production  and  sur- 
render of  the  receipt.  Forbes  v.  Boetwi  di  Lowell  Railroad,  133 
Mass.  154,  158.  And  so  far  as  the  language  might  seem  to  imply 
that  the  mere  passing  of  the  property,  as  between  the  parties,  made 
the  carrier  bailee  for  the  plaintiff  by  the  general  law  of  bailment, 
it  seems  to  us  too  broad.  Gf.  Henderson  v.  Comptoir  d^Escompte 
da  Paris,  L.  R.,  5  P.  G.  253. 

But  whatever  the  scope  of  Oreen  Bay  Naiional  Bank  v.  Dearborn^ 
we  cannot  apply  it  as  a  precedent  in  the  present  case,  so  long  as 
Lanfear  v.  Sumner  stands.     When  a  private  warehouseman,  who 


438  MASSACHUSETTS, 


Hallgarten  ▼.  Oldham. 


hii8  an  unfettered  right  to  chooBe  the  persons  for  whom  he 
will  hold,  gives  a  receipt  containing  only  an  undertaking  to  his 
bailor  personally,  withoat  the  words  "or  order/'  or  any  other  form 
of  offer  or  assent  to  hold  for  any  one  else,  it  is  impossible  to  say  that 
n  mere  indorsement  over  of  that  receipt  will  make  him  bailee  for  a 
stmnger.  Ho  has  not  consented  to  become  so,  even  under  the 
principles  argued  for  by  Mr.  Benjamin.  And  until  he  has  con- 
sented to  hold  for  some  one  else,  he  remains  the  bailee  of  the  party 
who  intrusted  him  with  the  goods.  There  was  therefore  nothing 
done  in  this  case  to  satisfy  the  rule  of  Lanfear  v.  Sumner. 

If  it  be  suggested  that  the  rule  would  not  help  a  party  chargeable 
with  notice,  and  that  the  fact  that  the  receipt  had  been  indorsed 
over  amounted  to  constructive  notice  to  the  defendant,  the  answer 
is,  tliat  supposing  notice  would  have  put  an  end  to  his  right  to  at- 
tach, when  there  had  not  been  a  delivery  or  its  equivalent,  the 
defendant  was  not  bound  to  inquire  for  the  receipt.  To  call  such 
an  instrument  a  key  to  the  goods,  is  a  peMio  priiwipii.  For  it  as- 
sumes that  the  receipt  must  be  produced  in  order  to  obtain  them, 
or  that  a  transfer  of  it  without  the  bailee's  knowledge  will  affect 
his  rights.  But  the  bailor  is  not  bound  to  produce  the  receipt  as  a 
condition  precedent  to  his  right  to  get  back  the  goods  on  payment 
of  charges,  and  the  bailee  can  safely  deliver  the  goods  without  it. 

The  appeal  to  commercial  usage  cannot  help  the  plaintiffs'  case. 
If  there  be  any  usage  to  treat  such  documents  as  this  as  symbols  of 
property,  in  the  sense  of  the  argument  for  the  plaintiffs,  it  is  simply 
a  usage  to  disregard  well-settled  rules  of  law  affecting  the  rights  of 
th]i*d  peraons.  But  we  doubt  if  a  prudent  merchant  would  advance 
on  the  indorsement  of  a  private  warehouse  receipt  not  running  to 
order,  before  he  had  made  sure  of  the  warehouseman's  assent  We 
are  confiinned  in  the  view  which  we  take,  by  observing  that  the 
legislature,  in  dealing  with  public  wiux^housemen,  and  providing 
that  **  the  title  to  goods  storod  *  *  *  shall  pass  to  a  purchaser 
or  pledgee  by  the  indorsement  and  delivery  to  him  of  the  ware- 
houseman's receipt"  (Pub.  Stats.,  ch.  72,  §  6),  as  a  preliminary  to 
that  result,  expressly  requires,  in  section  5,  that  the  receipt  '^  shall 
be  negotiable  in  form." 

JudgmmU  for  the  defendant. 
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Specific  pafarmanec  ~~  qf  contract  to  be  pcrfbrmed  in  another  State  — Ii^9M- 

The  ooarts  of  BiaaaachaMtts  will  not  decree  apeolfie  performanoe  bj  a  railroad 
corporatioo  oi  another  State  and  a  citiaen  of  Maflaachuiietta  in  favor  of  a 
oonetmction  oompanj  of  another  State,  of  a  coyenant  of  payment  contained 
in  a  contract  for  construction  of  a  railroad  in  another  State,  nor  restrain  the 
citisen  of  Massachusetts  from  disposing  of  the  stock  and  bonds  of  the  rail- 
road company  in  violation  of  the  plidntiff's  rights,  although  the  ndlroad 
eompanj  has  an  office  in  Maasachnsetts  for  the  transfer  of  stock,  and  has 
appeared  bj  attomej. 


B 


ILL  for  specific  performance  and  injonction*     The  opinion 
states  the  case. 


a.  0.  Shaituck  d  H.  W.  Swift,  for  plaintifEs. 
W.  Oasion  dt  C.  L.  B.  Whitney y  for  defendants. 

Deyens,  J.  This  is  a  bill  in  equity,  brought  by  a  construction 
company,  organized  under  the  laws  of  the  State  of  New  Jersey, 
and  William  H.  Rollins  of  Portsmouth,  New  Hampshire,  against  a 
railroad  corporation  organized  under  the  laws  of  the  State  of  Kan- 
sas for  the  purpose  of  constructing  and  operating  a  railroad  therein, 
and  against  Charles  G.  Patterson  of  Boston  in  this  Commonwealth, 
and  Weston  Arnold,  of  Council  Grove,  Kansas.  The  case  comes 
before  us  on  an  appeal  by  the  plaintiflEs  from  a  decree,  made  by  a 
single  justice  of  this  court,  sustaining  demurrers  filed  by  the  sev- 
eral defendants,  and  ordering  the  bill  to  be  dismissed. 

The  bill  sets  forth  a  contract  made  between  the  construction 
company  and  the  railroad  company,  together  with  a  supplementary 
contract,  which  we  treat  as  a  part  of  it,  by  which  the  construction 
company  agreed  to  build,  upon  certain  terms  and  conditions,  a  rail- 
way in  Kansas,  and  the  railroad  company  was  to  pay  therefor  its 
whole  issue  of  mortgage  bonds  at  the  rate  of  117,000  per  mile,  and 
■eventeen-twentieths  of  its  capital  stock,  less  the  amounts  to  be  de- 
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livered  to  certain  cities  and  towns  which  had  made  sabecriptiona 
therefor.  By  the  tenoa  of  the  contract^  the  oonatmotioii  oompany 
was  not  only  to  build  the  road^  but  pay  to  Araold,  as  trustee  for 
certain  pei*8ons  entitled  thereto^  the  sum  of  120,000.  Who  these 
persons  were  does  not  fully  appear,  but  they  are  described  as  per- 
sons who  had  previouflly  rendered  services  to,  or  adyanoed  money 
for,  the  railroad  company.  Upon  payment  of  the  sum  of  120,000, 
the  certificates  for  seventeen-twentieths  of  the  capital  stock  were 
to  be  handed  to  the  plaintiff  Bollina,  to  hold  as  trustee  of  the  con- 
itmction  company,  to  be  deliyered  to  it  as  from  time  ^  time  the 
general  manager  of  the  railroad  company  might  direct.  The  con* 
stmction  company  was  to  receive  all  the  property  which  the  rail- 
road company  might  hold,  together  with  all  the  subscriptions  which 
had  been  made  by  cities  or  towns,  etcept  the  sum  of  $34,000,  which 
was  to  be  paid  to  Arnold  as  trustee  ;  and,  as  such  trustee  for  the 
benefit  of  ''  those  entitled  thereto,"  Arnold  was  to  receive  ten  per 
cent  of  the  profits  of  the  construotion  company. 

The  bill  avers  that  the  railroad  company  has  refused  to  perform 
its  part  of  this  contract ;  that  it  has  since  made  a  contract  with  the 
defendant  Patterson  for  the  construction  of  the  same  railway,  to 
be  paid  for  in  shares  of  stock  and  bonds  ;  and  that  Patterson  now 
advertises  the  same  for  sale  in  Boston.  The  bill  further  avers  the 
payment  of  the  120,000  to  Arnold,  and  the  willingness  of  the  con- 
struction company  to  do  all  on  its  part  yet  to  be  done  in  the  con- 
struction of  the  road.  The  contract  between  the  construction 
company  and  the  railroad  company  is  an  exceedingly  complicated 
one,  and  in  many  respects  not  easy  to  be  construed.  The  outUne 
we  have  thus  given,  with  such  of  its  details  as  may  be  referred  to 
hereafter,  is  sufficient  for  the  purpose  of  this  opinion. 

The  prayer  of  the  bill  is  that  the  raili'oad  company  and  Arnold 
may  be  compelled  specifically  to  perform  their  contract,  to  make 
all  such  conveyances  to  the  plaintiffs  as  they  are  bound  to  make, 
and  generally  to  do  all  such  acts  as  are  necessary  for  carrying  out 
the  contract ;  and  especially  that  the  railroad  company  now  be 
ordered  to  deliver  seventeen-twentieths  of  the  capital  stock,  less 
the  deductions  it  was  entitled  to  make  therefrom,  to  the  plaintiff 
Rollins,  as  trustee  for  the  construction  company,  and  three- 
twentieths  to  the  defendant  Arnold  as  trustee  for  those  entitled 
thereto.  The  further  prayer  is,  that  the  railroad  company  may 
be  restrained  by  i  a  junction  from  doing  any  acts  under  its  so-called 
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contract  with  the  defendant  Patterson,  or  deliTering  to  him  any  of 
ita  shares  of  stock  or  its  bonds,  or  other  property ;  that  the  de- 
fendant Patterson  may  be  restrained  from  offering  to  sell,  or  selling 
any  of  the  bonds  or  shares  of  stock  in  the  railroad  company  that 
may  have  been  deliyered  to  him  ;  and  that  he  may  be  compelled  to 
surrender  the  same  to  the  construction  company,  averring  tliat  he 
had  full  notice  of  the  agreement  between  the  construction  com- 
pany and  the  railroad  company.  r 

No  act  is  alleged  to  have  been  done,  nor  as  intended  to  be  done, 
in  this  State,  except  the  proposed  sale  by  Patterson  of  shares  of 
stock  and  bonds  issued  to  him  under  the  second  contract  alleged  to 
have  been  made  with  him. 

The  contract  between  the  construction  company  and  the  railroad 
company  is  one  the  validity  of  which  must  be  determined  by  the 
law  of  the  State  of  Kansas.  It  was  to  be  executed  there  in  all  im^ 
portant  particulars  ;  it  concerned  a  public  work  to  be  constructed 
there,  to  which  the  cities  and  towns  in  that  State  had  made  sub- 
scriptions, and  all  the  rights,  duties  and  obligations  of  the  railroad 
company  were  derived  from,  or  imposed  by,  the  law  of  tlmt  State, 
from  which  it  received  its  corporate  existence.  Whether  a  contract 
would  there  be  valid,  which  seeks  to  transfer  all  these  rights,  obli- 
gations and  duties,  together  with  the  control  of  the  railroad  com- 
pany and  of  all  the  shares  of  stock  and  bonds  which  it  has  the  right 
to  issue  only  for  the  purpose  of  building  its  road,  either  to  the 
construction  company  or  to  a  trustee  ''  for  the  benefit  of  pei'sons 
entitled  thereto,''  in  consideration  of  the  covenants  by  the  con- 
struction company  to  build  the  road,  it  is  not  necessaiy  for  us  to 
consider.  If  we  assume  it  to  be  valid,  and  we  certainly  do  not  in- 
tend so  to  decide,  the  difiSculty  in  the  plaintiff's  case  would  not  dis- 
appear. It  would  still  be  impossible  for  us  to  enforce  any  specific 
performance  of  such  a  contract 

Much  of  the  argument  of  the  construction  company  treats  the 
sabject-matter  of  the  suit  as  if  it  only  concerned  the  delivery  of  the 
certificates  of  stock,  or  as  if  the  suit  might  be  thus  limited.  The 
agreement  to  deliver  these  certificates  cannot  be  separated  from  the 
rest  of  the  contract,  and  tlie  covenants  on  the  one  side  and  the 
other  are  mutual  and  interdependent  The  contract  as  yet  is  en- 
tirely executory.  The  fact  that  the  construction  company  has  made 
some  preliminary  surveys,  or  has  paid  120,000  as  a  condition  pre- 
cedent to  receiving  the  certificates  of  stock,  cannot  take  it  out  of 
YoL.  XLVI  —  66 
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this  class  of  contracts.  The  work  oontempUited  has  oeyer  been 
began  by  the  oonstmction  company,  nor  has  the  line  ever  been 
located.  The  deliyery  of  the  certificates  is  a  step  only  in  the  exe- 
cution of  a  contract  which  many  years  may  be  required  to  complete. 
To  compel  the  railroad  company  to  deliver  the  certificates,  if  we 
cannot  hold  the  construction  company  to  the  performance  of  the 
obligations  it  has  assumed,  would  be  obyiously  unjust.  If  we  are 
powerless  to  enforce  the  contract,  so  far  as  burdens  are  laid  by  it 
on  the  construction  company  and  the  covenants  made  by  it,  we 
should  decline  to  enforce  any  portion  of  it  Ross  r.  Union  Pacific 
RaUway,  Woolw.  26 ;  South  Wales  Railway  t.  WytheSy  1  K  &  J. 
186,  202. 

Nor  if  we  are  unable  to  enforce  the  delivery  of  the  certificates  to 
the  construction  company,  is  there  any  reason  why  we  should  in- 
terfere to  prevent  their  delivery  to  the  defendant  Patterson,  with 
whom  the  second  contract  is  alleged,  or  the  sale  of  the  stock  here 
by  him.  The  ground  urged  for  enjoining  this  is  that  it  may  pre- 
vent the  railroad  company  from  performing  its  obligations  under 
the  former  contract  with  the  construction  company.  Such  nght 
can  be  only  incidental  to  our  right  to  enforce  the  original  contract 
and  must  depend  upon  that  Ross  v.  Union  Pacific  Railway y  ubi 
supra. 

The  question  whether  a  contract  for  the  construction  of  a  railway 
can  ever  be  enforced,  has  been  fully  considered  in  many  cases.  Ro$i 
y.  Union  Pacific  Railway,  ubi  supra;  Falbny.  Railroad  Co.,  1  Dili 
121 ;  Souih  Wales  Raihoay  v.  Wyllies,  ubi  supra,  and  5  DeG.,  M. 
&  O.  880 ;  Peto  v.  Brighton,  Uekfield  &  Tumbridge  Wells  Rod- 
way,  1  H.  &  M.  468  ;  GreenhiU  v.  I^h  of  Wight  Railway,  19  W. 
R.  346 ;  Port  Clinton  Railroad  v.  Cleveland  &  Toledo  Railroad,  13 
Ohio  St  544 ;  Danforth  v.  Philadelphia  di  Cape  May  Railway,  3 
Stew.  £q.  12.  Whether  this  contract  is  capable  of  enforcement  has 
been  also  veiy  fully  discussed  in  the  case  at  bar.  It  has  been  argued 
that  a  court  of  equity  will  not  undertake  to  enforce  such  a  contract, 
as  it  is  vague  and  uncertain  in  its  terms,  depending  as  to  these,  on 
the  agi'cement  of  parties  or  third  persons,  as  the  time  when,  and 
the  places  where,  the  construction  of  the  road  shall  begin  are  yet 
undetermined,  as  are  its  location  and  general  route ;  and  especially 
as  the  continuous  attention  to  details  which  would  be  required,  and 
the  time  which  would  be  necessarily  employed,  would  render  super- 
vision practically  impossible.     These  and  many  other  suggestions 
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we  haTe  not  had  occasion  carefully  to  examine^  as  there  are  decisiye 
reasons  why  in  the  present  case  there  can  be  no  specific  enforce- 
ment of  the  plaintiff's  portion  of  the  agreement^  or  of  the  coyenants 
to  be  performed  by  it 

What  the  constmetion  company  agreed  to  do  is  to  be  performed 
in  another  State,  and  directly  concerns  the  administration  of  the 
local  affairs  of  that  State.  This  court  cannot  protect  the  railroad 
company  by  any  decree  that  it  can  render,  in  the  rights  which  it 
must  haye  against  the  construction  company,  if  the  latter  is  to  re- 
ceiye  this  stock.  The  liabilities  which  the  railroad  company  is 
under  in  regard  to  the  construction  of  the  railway  in  Kansas,  as 
well  as  those  which  the  construction  company  has  assumed, 
must  be  determined  by  the  local  law  of  that  State,  as  administered 
by  its  appropriate  tribunals.  At  eyery  st«p  these  must  have  the 
right  to  determine,  as  occasions  for  intervention  arise,  whether  the 
duty  imposed  upon  the  railroad  company  is  being  performed  and 
the  laws  of  the  State  observed.  The  suit  has  relation  to  the  per- 
formance by  the  construction  company  on  behalf  of  the  railroad 
company  of  the  chief  functions  of  the  latter  as  a  corporate  entity, 
the  building  and  operation  of  its  railway  in  Kansas.  As  to  such  a 
series  of  acts  as  are  thus  involyed,  this  court  could  certainly  exer- 
cise no  jurisdiction.  It  cannot  assume  to  direct  how,  when,  or 
where  the  railway  shall  be  constructed,  nor  give  any  direction  in 
relation  thereto,  nor  enforce  the  obligations  which  the  construc- 
tion company  has  undertaken  to  perform  in  regard  to  it.  Were 
this  possible,  the  difSculty  would  then  be  presented  which  arises 
from  the  fact  that  the  construction  company  is  a  foreign  corpora- 
tion, haying  of  right  no  existence  here.  Its  organization  is  not 
subject  to  our  supervision,  nor  arc  its  officers,  its  place  of  business 
or  its  property  within  our  jurisdiction.  Its  own  rights  in  making 
contracts,  like  that  here  presented,  must  depend  on  the  local  laws 
which  goyem  its  creation,  and  whatever  these  may  be,  we  have  no 
such  control  over  it  that  we  could  enforce  any  decree  against  it. 

This  consideration  presents  also  a  decisive  reason  why,  as  against 
ihe  railroad  company,  the  contract  cannot  be  specifically  enforced 
even  if  the  enforcement  of  it,  with  justice  to  both  parties,  could  be 
limited  simply  to  a  decree  for  the  specific  delivery  of  the  certificates 
of  the  capital  stock.  The  subject-matter  of  such  a  claim  lias  no 
analogy  to  one  that  might  be  made  upon  a  demand  as  for  a  debt 
due  according  to  the  generally  recognized  principles  of  law,  whero 
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satififaction  is  sought  out  of  property  or  rights  within  our  jurisdic- 
tion, by  reason  of  the  authority  which  the  State  has  over  that 
which  is  within  its  limits.  A  judgment  against  a  foreign  corpora- 
tion in  another  State  can  be  operatiye  only  to  the  extent  of  the 
property  and  the  rights  which  are  there  found.  Smiih  y.  New 
York  Ins.  (Jo.^li  Allen,  336.  The  railroad  company  has  no  prop- 
erty which  has  been  attached  in  this  proceeding,  nor  so  far  as  ap- 
pears, any  in  this  State.  It  has  no  office  for  the  general  transac- 
tion of  its  business,  nor  any  officers  for  that  purpose,  except  that 
it  has  •  established  an  office  for  the  transfer  of  shares  of  its  capital 
stock.  Whether  in  a  controyersy  between  two  persons  as  to  which 
was  entitled  to  certificates  of  stock,  or  to  their  ti*ansfer  from  one 
to  another,  this  matter  could  be  subjected  to  the  jurisdiction  of  this 
court,  need  not  be  discussed.  This  inquiry  is  whether  it  is  within 
the  power,  or  a  part  of  the  duty,  of  this  court  to  order  this  foreign 
corporation  to  issue  certificates  of  stock,  so  that  the  construction 
company,  or  those  to  whom  it  assigns  the  certificates,  may  thus 
become  members  of  the  railroad  corporation.  Because  this  railroad 
corporation  has  appeared  here  by  attorney,  it  has  not  given  this 
court  any  right  to  exercise  authority  over  its  organization,  its  cor- 
porate functions,  or  the  relations  between  the  corporation  and  its 
members,  nor  the  right  to  determine  who  shall  be  its  members ; 
and  this  court  is  not  invested  with  any  power  by  which,  its  decree 
in  such  matters  can  be  enforced.  The  determination  of  the  ques- 
tion who  shall  be  entitled  to  receive  from  the  corporation  certifi- 
cates of  its  stock,  so  that  they  shall  thereby  become  members  of  it, 
is  one  which  does  not  alone  affect  the  external  relations  of  the  corpo- 
ration, but  involves  its  organic  laws,  which  are  necessarily  local 
and  require  local  admmistration.  Sfniih  v.  Ncto  York  Ins,  Oo.,  ubi 
supra. 

In  the  case  last  cited  it  was  held  that  this  court  would  not  enter- 
tain jurisdiction  of  a  suit  in  equity  brought  by  a  citizen  of  Ala- 
bama, who  had  never  lived  here,  against  an  incorporated  mutual 
life  insurance  company  of  New  York,  to  restore  him  to  his  rights 
under  a  policy  upon  his  life  issued  by  the  defendant  in  New  York, 
he  having  failed  to  pay  the  premiums  required  by  the  terms  of  the 
policy,  although  the  defendant  transacted  business  in  this  Common, 
wealth,  and  had  appointed  an  agent  resident  here  upon  whom  all 
lawful  processes  against  the  company  might  be  served,  under  Gcu. 
Sts.  chap.  58,  section  68 ;  and  this  upon  the  ground  that  the   bill 
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sought  to  establish^  by  judgment  of  this  court,  the  artificial  relation 
of  membership  in  a  foreign  corporation  involving  necessarily  the  pe- 
cnliar  local  statute  laws  of  another  State.  From  the  nature  of  corpo- 
rate stock,  which  is  created  by  and  under  the  authority  of  a  State, 
the  right  or  duty  to  issue  it,  like  the  other  attributes  of  the  corpo- 
ration, is  governed  by  the  local  law  of  the  State  from  which  it  de- 
rives its  existence,  and  not  by  that  of  any  other  State. 

Tlie  construction  company,  for  the  reasons  we  have  heretofore 
stated,  is  not  entitled  to  a  decree  against  the  railroad  corpora- 
tion, ordering  the  certificate  of  stock  to  be  issued  to  its  trustee. 
But    the  constmction  company  farther  seeks  a  decree,    which 
shall  forbid  the  railroad  company  from  issuing  its  shares  of  stock 
or  its  bonds  to  the  defendant  Patterson,  shall  enjoin  the  railroad 
company  from  carrying  out  the  contract  with  him,   and  shall 
compel   Patterson  to  reconvey  any  property  he   may  have  re- 
ceived from  the  railroad  company.     None  of  the  acts  which  the 
construction  company  desires  thus  to  enjoin  are,  so  far  as  is  shown 
by  the  bill,  to  be  done  in  this  State,  nor  is  any  of  the  property 
here  which  is  thus  sought  to  be  ordered  to  be  reconveyed.     It  is 
averred  however  that  Patterson  is  preparing  to  sell  the  shares  of 
stock  in  this  State  ;  and  the  construction  company  contends  that 
this  question  arises  in  this  State,  as  this  wrongful  act  thus  sought 
to  be  prevented  is  to  be  done  here.   But  the  considerations  to  which 
we  have  heretofore  adverted  directly  apply.     If  we  cannot  deter- 
mine to  whom  this  railroad  company  shall  issue  its  shares  of  stock, 
we,  on  the  other  hand,  cannot  forbid  its  issuing  them  to  those 
whom  it  chooses.     If  it  issues  shares  of  stock  by  authority  of  the 
local  law  which  governs  it,  the  sale  of  such  shares  in  the  ordinary 
mode  should  not  bo  interfered  with.     As  we  cannot  establish  and 
enforce  the  first  contract  by  any  decree  that  we  may  make  for  its 
specific  performance,  nor  indeed  pronounce  authoritatively  whether 
it  18  one  which  should  be  established  and  enforced,  as  it  concerns 
80  largely  a  matter  of  local  law,  and  as  it  may  be  administered  by 
the  local  tribunals  in  the  place  where  it  was  to  be  j^crformed,  we 
OQght  not  to  interfere  with  the  sale  of  the  shares  of  stock,  should 
waag  be  iasoed  to  the  defendant  Patteiaoii. 

£iU  rfiiMittflidict. 
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(WKMi.  «u 
StoeJdtrokerB  -*  eowMTtion — mmrffiiM. 

A  broker,  agreeing  to  bay  and  hold  cftrtain  stock  for  a  customer,  who  pays 
part  of  the  purchase  price  down,  and  agrees  to  pay  interest  on  the  broker^i 
advances,  and  in  case  of  depredation,  a  certain  margin  in  excess  of  the 
market  price,  may  sell  the  same  at  the  brokers'  board  withoat  notice  to  the 
costomer,  after  his  failure  to  make  the  required  sdTances  on  demand. 

ACTION  for  conyersion  of  stock.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

F.  T.  Orommett  £  E.  0.  BtckneO,  for  defendants, 
a  ff.  Cfhettis  S  a  B.  Hibbard,  for  plaintiff. 

Deyens,  J.  The  relation  of  the  parties  existed  by  force  of  a 
mutual  and  dependent  contract,  by  which  the  defendants  agreed  to 
purchase  and  hold,  or  carry,  for  the  plaintiff  a  certain  number  of 
shares  of  stock,  he  paying  a  certain  sum  of  money  at  the  time, 
agreeing  to  pay  interest  on  the  sums  advanced  by  the  defendants, 
and  in  case  the  stock  depreciated,  to  make  what  is  termed  a  margin 
of  tlO  per  share  in  excess  of  the  market  price  of  the  stock,  as  that 
might  change  from  time  to  time.  As  the  plaintiff  failed  to  perform 
his  part  of  the  contract  by  making  the  necessary  advances  upon 
demand,  the  stock  having  rapidly  depreciated  in  value,  ho  has  no 
ground  of  complaint  that  the  defendants  ceased  to  hold  and  carry 
it  for  him,  and  thereafter  disposed  of  it. 

We  are  aware  that  transactions  of  this  nature  have  sometimes 
been  held  to  make  the  broker  who  purchases  the  stock  an  agont 
for  the  customer,  and  to  treat  him  as  holding  it  thereafter  as  a 
pledgee  for  the  money  advanced  for  its  purchase.  Markham  v. 
Jaudon,  41  N.  Y.  235  ;  Stentwi  v.  Jerwne,  54  id.  480 ;  8.  c,  23 
Am.  Rep.  80  ;  Baker  v.  Drake,  66  N.  Y.  618  ;  Gruman  v.  Swilh^ 
81  id.  25.  But  in  Wood  v.  Hayes,  15  Oi-ay,  375,  it  was  held  that 
a  broker  who  advanced  money  to  buy  stock  for  another,  and  held 
it  in  his  own  name,  might,  so  long  as  he  had  not  been  paid  or  ten- 
dered the  amount  of  his  advances,  pledge  it  as  security  for  hia  own 
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debt  to  a  third  person,  without  making  himBelf  liable  to  an  action 
by  his  employer,  and  this  upon  the  ground  that  the  contract  was 
conditional  to  deliyer  the  shares  upon  the  payment  of  the  money. 
It  cannot  make  any  difference  that  in  this  case  a  small  portion  of 
the  money  necessary  for  the  original  purchase  was  adyanced  by  the 
customer. 

If  the  transaction  were  treated  as  creating  a  pledge,  we  should 
here,  upon  the  facts  as  they  appear,  reach  a  similar  result.  When 
the  money  to  be  paid  or  the  thing  to  be  done  is  not  paid  or  per- 
formed, the  pledgee  may  not  only  dispose  of  the  pledge  by  publio 
auction,  as  provided  in  the  Pub.  Sts.,  chap.  192,  §§  10, 11,  but  may 
also  do  so  **  in  any  other  manner  allowed  by  the  contract  or  by  the 
rules  of  law.''  Pub.  Sts.,  cliap.  192,  §  12.  When  the  plaintiff  was 
called  on  to  make  good  his  margin,  by  advancing  the  necessary 
sums,  he  told  the  defendants  that  he  could  pay  them  no  more,  and 
requested  them  to  do  the  best  they  could  for  him.  This  was  suf- 
ficient to  give  them  authority  to  sell  the  stock,  if  in  so  doing  they 
acted  fairly,  and  with  proper  regard  to  the  interests  of  the  plaintiff. 
Nothing  appears  tending  to  show  that  they  acted  otherwise. 

We  have  not  deemed  it  necessary  to  consider  whether  a  usage 
of  brokers,  known  to  the  plaintiff,  to  sell  stocks  which  are  carried 
on  a  margin  when  the  customer  fails  to  make  tlie  advances  agreed, 
is  to  be  treated  as  forming  a  part  of  the  contract ;  nor  whether  a 
contract  like  this  of  buying  stocks  on  a  margin  is  to  be  deemed  so 
contrary  to  the  policy  of  the  law  that  neither  party  can  maintain 
any  action  against  the  other  for  breacli  of  it. 

JEzceptions  sustained. 


Day  v.  Highland  Street  IUilway  Company. 

(196  Mass.  113.) 
Sunday  —  *' lobar  " — "  travel," 

A  condaetorof  a  street  railway  car,  performing  his  ordinaiy  duties  on  Sunday; 
iff  both  **  laboring**  and  **  travelling/'  and  can  maintain  no  action  for  an  in> 
jorf  by  collision  witli  a  car  of  another  company  while  so  employed.* 

~~  «  Oontm,  Platz  ▼.  CUy  of  (Mtoes  (89  N.  Y.  219),  43  Am.  Rep.  286. 
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ACTION  for  penonal  injury.      The  head-note  and  opinion  show 
the  point.    The  plaintiff  had  jadgment  bdow. 

O.  F.  Verry  Ji  J,  ffetoins^  for  defendant 
8.  B,  Allen  J  W.  B.  Albn,  for  plaintiff. 

Ck)LBURK,  J.  The  question  whether  the  car,  upon  which  the 
plaintiff  was  conductor,  was  being  run  in  yiolotion  of  the  Gen.  Sts. 
chap.  84,  §§  1,  2,  at  the  time  of  the  accident,  or  whether  there 
was  CTidenoe  in  the  case  which  would  warrant  the  jury  in  finding 
that  the  car  was  not  being  run  in  violation  of  the  statute,  lies  at 
the  foundation  of  the  case.  For  if  the  oar  was  run  lawfully,  for 
the  purpoee  of  carrying  passengers,  the  plaintiff  wns  violating  no 
law  in  performing  the  usual  duties  of  conductor  of  the  car,  and 
his  rights  and  obligations  were  substantially,  if  not  entirely,  the 
same,  though  it  was  the  Lord's  day,  as  they  would  have  been  on 
any  other  day. 

We  are  of  opinion  that  the  whole  evidence  in  the  case  shows  that 
this  car  was  being  run  for  substantially  the  same  purposes,  and 
from  the  same  motives,  that  street  cars  are  usually  nm  on  secular 
days,  for  the  purpose  of  accommodating  the  public  generally,  and 
eumiiig  money  from  any  one  who  might  see  fit  to  travel  upon  it. 
And  we  are  of  opinion  that  a  car  so  rnn  is  run  in  violation  of  law, 
though  some  of  its  passengers  may  be  lawfully  travelling. 

It  is  not  within  our  province  to  deteimiuo  the  wisdom  or  expe- 
diency of  the  law,  or  how  far  there  has  been  a  change  in  public 
sentiment  in  relation  to  the  proper  manner  of  observing  the  Lord's 
day.  These  considerations  are  for  the  legislature.  We  can  only 
take  the  law  as  it  is  written,  and  apply  it  according  to  its  obvious 
meaning  and  the  intention  of  the  legislature. 

We  do  not  intend  to  decide  that  a  street  car  may  not  be  so  run 
on  Sunday  as  to  come  within  the  exception  of  the  statute,  and  be 
employed  in  a  work  of  necessity  or  charity.  We  only  decide  that 
in  tliis  case  there  was  no  evidence  which  would  warrant  a  jury  in 
finding  that  this  car-  was  run  from  considerations  of  necessity  or 
charity,  and  that  the  jury  should  have  been  so  instructed.  Wo 
cannot  hold  that  the  mere  fact  that  some  of  the  passengers  on  the 
car  were  lawfully  travelling  rendered  the  running  of  the  car  law- 
ful. Catmnonwealfh  v.  SampMon^  97  Mass.  407;  Commonwealih  j. 
Josselyn,  id.  411. 


APRIL  TEEM,  1883.  449 


DtLj  V.  Highland  Street  Hallway  Compaoj. 


The  plaintiff  was  engaged  in  performing  his  ordinary  duties  as 
conductor  of  a  street  car^  and  in  performing  those  duties  he  was 
doing  labor  or  work.  Though  he  was  travelling,  he  was  primarily 
laboring,  and  his  trayelling  was  merely  an  incident  of  the  kind  of 
work  in  which  he  was  engaged.  The  car  being  run  in  yiolation  of 
law,  he  was  both  laboring  and  travelling  on  the  Lord's  day  in  viola- 
tion of  law.  The  question  then  arises  whether  liis  violation  of  law 
contributed  to  cause  his  injury. 

The  general  principles  applicable  to  the  case  are  well  settled  in 
this  Commonwealth.  The  question  has  more  frequently  arisen  in 
eases  of  travelling,  doubtless  for  the  reason  that  travelling  is  the 
more  common  form  in  which  the  statutes  for  the  observance  of  the 
Ix)rd*8  day  are  violated,  or  for  the  reason  that  in  travelling  a  person 
is  more  exposed  to  injury  than  in  laboring. 

It  h]is  been  uniformly  held  in  numerous  decisions,  from  S09- 
w*yrth  V.  Swansey,  10  Mete.  363,  to  Davis  v.  Somerville,  128  Mass. 
o94,  that  a  person  travelling  on  the  Lord's  day,  in  violation  ot  law, 
cannot  recover  in  an  action  against  a  city  or  town  for  injuries  sus- 
tained from  a  defect  in  a  highway.  This  is  not  because  the  liabil- 
ity of  a  city  or  town  for  a  defect  in  a  way  is  imposed  by  statute,  or 
because  a  city  or  town  stands  in  any  different  position  from  an  in- 
dividual, or  other  corporation,  but  only  because  the  act  of  travel- 
ling, which  is  the  act  prohibited,  necessarily  contributes  to  cause 
the  injury.  The  act  of  travelling  in  violation  of  law  on  the  Lord's 
day,  with  no  evidence  of  any  other  negligence,  has  been  held  to  be 
necessarily  contributory  to  the  injury  sustained  by  the  plaintiff. 
Stanton  v.  Metropolitan  Railroad,  14  Allen,  485  ;  Smith  v.  Boston 
it  Maim  Railroad,  120  Mass.  490  ;  s.  c,  21  Am.  Rep.  538  ;  Lyons 
V.  DesoteiUy  124  Mass.  387 ;  Btieksr  v.  Fitchiurg  Railroad,  131 
id.  156. 

In  McOrath  v.  M&itoin,  112  Mass.  467  ;  s.  c,  7  Am.  Kep.  119, 
which  was  an  action  brought  to  recover  for  injuries  sustained  by 
the  plaintiff  while  engaged  in  cleaning  out  a  wheel-pit  unlawfully 
on  the  Lord's  day,  from  the  negligence  of  the  defendant  in  care- 
lessly startmg  the  wheel,  it  was  held  that  the  illegal  act  of  the 
plaintiff  was  inseparably  connected  with  the  cause  of  action,  and 
contributed  to  his  injury,  and  that  he  could  not  recover. 

In  all  cases  of  travelling  or  laboring  on  the  Lord's  day,  in  vio- 
lation of  law,  all  the  acts  of  travelling  or  laboring  being  illegal,  if 
any  act  of  so  travelling  or  laboring  by  a  plaintiff  contributes  to  his 
Vol.  XLVI  ^  67 
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injury,  it  is  held,  iindor  our  decisions,  that  his  illegal  act  must 
necessarily  be  a  contributory  cause  of  his  injury,  and  prevent  his 
recovery. 

The  plaintiff  contends,  that  by  the  provisions  of  the  statute  of 
1877,  chapter  232,  his  illegal  travelling  (the  defendant  being  a  com- 
mon carrier  of  passengers)  constitutes  no  defense  to  his  action. 
We  have  not  found  it  necessary  to  determine  whether  the  words  ''  a 
person  so  travelling,"  in  the  statute  of  1877,  mean  a  person  travel- 
ling in  any  way,  or  whether  they  are  confined  to  a  person  travelling 
as  a  passenger  with  a  common  carrier  of  passengers,  as  in  our  view 
it  was  rather  as  a  laborer  than  as  a  traveller  that  the  plaintiff  was 
injured. 

We  cannot  doubt  that  the  acts  of  the  plaintiff  in  laboring 
necessarily  contributed  to  his  injury.  The  place  he  was  occupying 
on  the  car,  and  the  attitude  he  assumed  at  the  time  in  collecting 
fares,  especially  exposed  him  to  the  injury  he  received,  and  con* 
tributed  to  it  The  case  of  McChraih  v.  Merwiuy  ubi  supra,  is  de- 
cisive of  this  case. 

A  majority  of  the  court  are  of  opinion,  that  under  the  undis- 
puted facts  in  the  case,  the  jury  should  have  been  instructed  that 
the  plaintiffs  illegal  acts  contributed  to  his  injury,  and  that  he  was 
not  entitled  to  recover.  Sfniih  v.  Boston  <£-  Maine  Bailroad,  ubi 
supra*  Exceptions  sustained. 


Pabkbr  v.  Babkard. 

(186  Mass.  U6.) 
Neghgenee  —  dangenms  premises  — penaU$^ 

A  statate  provided  tliat  elevator  openings  in  buildings  should  be  guarded  bf 
railings,  and  imposed  a  penalty  for  violation.  A  police  officer,  in  pursuance 
of  liis  duty,  entered  a  building  wbicb  lie  found  open  in  tbe  night  time, 
for  tlie  purpose  of  inspection,  and  fell  down  an  unguarded  elevator  well,  and 
was  injured.    Heldf  that  he  could  recover  from  the  owner  and  occupant.* 

ACTION  for  personal  injuries.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 


*  To  same  effect,  Litw  ▼.  Oraiid  Tnuik  By.  Co.  (78  Me.  SIS),  90  Am.  Bep.  8S1. 


MAY  TERM,  1883.  451 


Pftrker  ▼.  Barnard. 


F.  Peabody,  Jr.,  and  C.  A.  Prince,  tor  plaintiff. 

A,  T.  Sinclair,  A.  Buss,  O,  A.  A.  Pevey  i£  H,  H,  Sprague,  for 
defendants. 

Dbvbks,  J.  The  plaintiff  was  a  police  officer  of  the  city  of 
Boston,  acting  under  a  rule  regularly  passed  by  the  police  com- 
missioners, which  made  it  his  duty  to  examine  in  the  night-time 
(he  doors  and  windows  of  dwellings  and  stores,  to  see  that  they 
were  properly  secured,  and  to  giye  notice  to  the  inmates,  or  if  such 
buildings  were  unoccupied,  to  make  fsist  the  doors  and  windows 
found  open.  He  crossed  the  threshold  of  the  elevator  entrance  of 
the  building,  of  which  the  defendants  were  owners  or  occupants, 
the  doors  of  which  were  open,  for  the  purpose  of  making  an  exam- 
Hiation,  thinking  it  was  the  entrance  to  the  upper  stories,  in  order 
that  he  might  be  in  from  the  air  and  there  light  his  candle,  and 
was  precipitated  down  the  well  of  the  elevator,  which  was  un- 
guarded, receiving  injury  thereby.  It  is  found  by  the  report  that 
he  entered  with  the  honest  belief  'Hhat  there  might  bo  something 
wrong  being  done  in  the  building,  and  with  the  honest  purpose  of 
arresting  offenders,  if  he  found  any,  or  of  securing  the  doors  for 
tho  safety  of  the  property  of  the  occupants. '' 

'^Itisa  very  ancient  rule  of  the  common  law,"  says  Chief 
Justice  Gray,  '^that  an  entry  upon  land  to  save  goods  which  are  in 
jeopardy  of  being  lost  or  destroyed  by  water,  fire,  or  other  like 
danger,  is  not  a  trespass."  Proctor  v.  Adanis,  113  Moss.  376.  As 
individuals  may  thus  enter  upon  the  land  of  another,  firemen  may 
do  so  for  the  protection  of  property,  officers  of  the  law  for  similar 
purposes,  and  under  proper  circumstances,  for  the  arrest  of  offend- 
ers or  the  execution  of  criminal  process.  The  right  to  do  this  may 
bo  in  limitation  of  ilie  more  general  right  of  property  which  the 
owner  has,  but  it  is  for  his  protection  and  that  of  the  public. 
MvfaUic  Oompression  Casting  Co.  v.  Fitchburg  Railroad,  109  Mass. 
277,  280  ;  s.  c,  12  Am.  Ilep.  689  ;  Hyde  Park  v.  Oay,  120  Mass. 
589,  593  ;  Cmnnionwealth  v.  Tobin,  108  id.  426  ;  s.  c,  11  Am. 
Rep.  375  ;  CommonweaUh  v.  Reyiiolds,  120  Mass.  190 ;  Barnard  v. 
Bartlett,  10  Gush.  501. 

When  doors  are  left  open  in  the  night-time  under  such  cir- 
cumstiinces  that  property  is  unprotected,  it  is  a  reasonable  police 
reguhition  which  jx^rmits  an  officer  to  enter  in  order  to  warn  the 
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inmates  of  the  hooae,  or  to  close  and  fasten  the  doocs,  and  a  license 
so  to  do  is  fairly  implied,  which  at  least  should  shield  him  from  be- 
ing treated  as  a  trespasser. 

But  if  the  plaintiff  was  a  licensee,  it  is  contended  that  he  was 
no  more  than  this ;  that  if  lawfully  upon  the  premises,  he  was 
there  at  his  own  risk  :  and  that  none  of  the  defendants  were  under 
any  obligation  toward  him  to  keep  this  entrance  of  the  building  in 
a  sate  condition.     It  is  certainly  well  settled  that  by  the  common 
law,  no  duty  is  imposed  on  the  owner  or  occupant  of  premises  to 
keep  them  in  a  suitable  condition  for  those  who  come  upon  them 
solely  for  their  own  convenience  or  pleasure,  and  who  hare  not  been 
either  expressly  inyited  to  enfcer,  or  induced  to  come  by  the  pur* 
pose  for  which  the  premises  are  appropriated,  or  by  some  prepara- 
tion or  adaptation  of  the  place  for  use  by  customers  or  passengers, 
which  might  naturally  and  reasonably  lead  them  to  suppose  that 
they  might  safely  and  properly  enter  thereon.     Where  no  such  pre- 
paration is  made,   or  express  or  implied  invitation  extended,  and 
the  entry  of  the  licensee  is  permissive  only,  there  can  ordinarily  be 
no  recoveiy  for  a  neglect  properly  to  guard  the  premises  by  which 
such  person  may  be  injured.     Stoeeny  v.  Old  Colony  <&  Newpmi 
Railroad^  10  Allen,  368,  373  ;  Sevory  v.  ITickersan,  120  Mass.  306  ; 
s.  c,  21  Am.  Rep.  514. 

If  this  be  conceded,  it  is  still  to  be  determined  in  the  case  at  bar 
whether,  when  there  is  evidence  which  tends  to  show  that  the  in- 
jury proceeded  from  the^negleot  of  an  obligation  imposed  upon  the 
defendants  by  statute,  the  protection  intended  to  be  afforded  by 
means  of  such  a  statute  is  not  for  the  benefit  of  all  those  who  are 
upon  the  premises  in  the  performance  of  lawful  duties,  even  if  they 
are  but  licensees,  as  well  as  for  the  benefit  of  those  who  are  there 
by  inducement  or  invitation,  express  or  implied,  and  thus  whether 
such  neglect  may  not  be  made  the  foundation  of  an  action* 

Tlie  statutes  of  1872,  chapter  260,  is  entitled,  "An  act  in  ad- 
dition to  an  act  to  provide  for  the  regulation  and  inspection  of 
buildings,  the  more  effectual  prevention  of  fire,  and  the  better  pre- 
servation of  life  and  property  in  Boston."  Section  five  is  as 
follows:  ''In  any  store  or  building  in  Boston,  in  which  there 
shall  exist  or  be  placed  any  hoistway,  elevator  or  well-hole,  the  open- 
ings thereof  through  and  upon  each  floor  of  the  said  building  shall 
be  provided  with  and  protected  by  a  good .  and  substantial  railing, 
and  such  good  and  sufficient  trap-doors  with  which  to  dose  the  same, 
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as  may  be  directed  and  approyed  by  the  inapeetor  of  biiildinga ; 
and  such  trap-doors  shall  be  kept  closed  at  all  times  except  when 
in  actual  use  by  the  occupant  or  occupants  of  the  building  hAYing 
the  use  and  control  of  the  same.  For  any  neglect  or  violation  of 
the  provisions  of  this  section^  a  penalty  not  exceeding  one  hun- 
dred dollars  for  each  and  every  offense  may  be  imposed  upon  the 
oimer,  lessee  or  occupant  of  said  building." 

The  owner  or  occupant  of  laud  or  a  building  is  not  liable,  at 
common  law,  for  obstructions,  pitfalls,  or  other  dangers  there  ex- 
isting, as  in  the  absence  of  any  inducement  or  invitation  to  others 
to  enter,  he  may  use  his  property  as  he  pleases.  But  he  holds  his 
property  ^^  subject  to  such  reasonable  control  and  regulation  of  the 
mode  of  keeping  and  use  as  the  legislature,  under  the  police  power 
vested  in  them  by  the  Constitution  of  the  Commonwealth,  may 
think  necessary  for  the  preventing  of  injuries  to  the  rights  of  others 
and  the  security  of  the  public  health  and  welfare.''  Blair  v.  Ibre^ 
kand,  100  Mass.  136 ;  s.  c. ,  1  Am.  Bep.  94.  Wh^i  therefore  in 
the  construction  or  management  of  a  building,  the  legislature  sees 
fit  to  direct  by  statute  that  certain  precautions  shall  be  taken,  or 
certain  guards  against  danger  pi'ovided,  his  unrestricted  use  of  his 
property  is  rightfully  controlled,  and  those  who  enter  in  the  per- 
formance of  a  lawful  duty,  and  are  injured  by  the  neglect  of  the 
party  responsible,  have  just  ground  of  action  against  him.  Were 
the  case  at  bar  that  of  a  fireman,  who  for  the  purpose  of  saving  the 
property  in  the  store,  or  for  the  prevention  of  the  spread  of  fire  to 
cither  buildings,  lawfully  entered  in  the  performance  of  his  duties, 
and  who  was  injured  because  there  were  no  railing  and  trap-doocs 
guarding  the  elevator  well,  he  would  have  just  ground  of  complaint 
that  the  protection  which  the  statute  had  made  it  the  duty  of  the 
owners  or  occu2)ant8  to  provide  had  not  been  afforded  him.  The 
act  is  not  to  be  limited  in  its  operation  to  the  protection  of  firemen. 
"  There  is  no  rule,"  says  Mr.  Justice  Morton,  *'  better  settled, 
than  that  the  title  of  an  act  does  not  constitute  a  part  of  the  act." 
Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344,  455.  But  if 
the  title  were  of  importance,  the  object  of  the  act  is  asserted  to  be 
*^ the  better  preservation  of  life  and  property,"  as  well  as  "the 
more  effectual  prevention  of  fire."  The  case  of  an  officer,  who  with 
lawful  process  to  justify  it,  enters  to  make  an  arrest,  or  that  of  one 
who  ent^B  lawfully  ta  protect  property,  does  not  differ  in  principla 
from  that  of  the  fireman  which  we  have  considered.    Like  him 
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they  are  within  the  building  in  lairful  performance  of  their  datj. 
Even  if  thej  must  encounter  the  danger  arising  from  neglect  of  such 
precautions  against  obstructions  and  pitfalls  as  those  invited  or  in- 
duced to  enter  have  a  right  to  expect^  they  may  demand^  as  against 
the  owners  or  occupants,  that  they  observe  the  statute  in  the  con- 
struction and  management  of  their  building. 

The  fact  thai  there  was  a  penalty  imposed  by  the  statute  for 
neglect  of  duty  in  regard  to  the  railing  and  protection  of  the  eleva- 
tor well  does  not  exonerate  those  responsible  therefor  from  such 
liability.  The  case  of  Kirby  v.  Boyhion  Afarkeiy  14  Gray,  249, 
cited  by  one  of  the  defendants,  does  not  decide  otherwise.  It  holds 
only  that  an  ordinance  of  the  city  of  Boston,  requiring  abutters, 
under  a  penalty,  to  clear  their  sidewalks  from  snow  and  ice,  still  left 
the  remedy,  under  the  statute  of  1850,  chapter  5,  section  1,  for  all 
damages  sustained  by  an  accumulation  of  snow  and  ice,  exclusively 
against  the  inhabitants  of  the  city  in  their  corporate  capacity. 

As  a  general  rule  where  an  act  is  enjoined  or  forbidden  under  a 
statutory  penalty,  and  the  failure  to  do  the  act  enjoined  or  the 
doing  of  the  act  forbidden  has  contributed  to  an  injury,  the  party 
thus  in  default  is  liable  therefor  to  the  party  injured,  notwith- 
standing he  may  also  be  subject  to  a  penalty.  Kidder  v.  Dunalabh, 
II  Oitiy,  342  ;  Salisbury  v.  Herdienroder,  106  Mass.  458  ;  s.  c,  8 
Am.  Rep.  854.     Hyde  Park  v.  Oay,  ubi  supra. 

We  have  not  considered  the  respective  duties  of  the  owners  and 

of  the  occupants  of  the  building  as  to  the  protection  of  the  elevator 

well.    Upon  this  inquiry,  the  case  is  not  before  us,  and  the  facts 

are  not  reported. 

New  trial  ordered. 


WHm  V.  Dbbssbb. 

(U5  Mam,  UD.) 

Vamagei'^it^ury  to  real  eetate —  menial  ditireee. 

Id  an  action  for  injury  to  tlie  due  lateral  support  of  a  lot  of  land  doalgned  for 
a  burial-place,  there  can  be  no  recovery  for  injury  to  the  plain tlfPs  feelingii 
the  defendant  being  ignorant  of  the  intended  use. 

TRESPASS.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 
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F.  P.  OatMingf  for  defendant. 
W.  S.  B.  Hcpkins,  for  plaintiff. 

W«  Allek,  J.  The  defendant  dug  upon  his  own  land,  which 
formed  the  natnnd  lateral  support  of  the  plaintiff's  adjoining  land, 
80  that  some  of  the  plaintiff's  land  and  a  stone  wall  upon  it  fell, 
and  some  trees  which  had  been  set  out  upon  the  land  by  the  plaint- 
iff were  endangered.  This  if  done  without  malice  or  negligence, 
would  be  a  wrongful  act,  and  entitle  the  plaintiff  to  damages  for 
the  injury  to  his  land  in  its  natural  state.  Oilmore  v.  DriscoU^  122 
Mass.  199;  s.  c,  23  Aol  Bep.  312,  and  cases  cited.  The  court 
ruled  in  effect,  that  if  the  defendant's  yiolation  of  the  plaintiff's 
>  right  of  lateral  support  occurred  through  gross  carelessness,  or 
want  of  ordinary  attention  to  the  rights  of  the  plaintiff,  the  meas- 
ure of  damages  might  include  injury  to  the  feelings  of  the  plaintiff, 
as  well  as  injury  to  his  property.  The  court  did  not  find,  and  the 
eyidence  does  not  disclose,  any  circumstance  of  aggrayation  which 
could  cause  injury  to  his  feelings,  unless  gross  carelessness  can  be 
deemed  such.  ''Want  of  ordinary  attention  to  the  rights,  of  the 
plaintiff  "  is  want  of  ordinary  care.  ''  Gross  carelessness  "  does  not 
imply,  but  in  the  construction  of  the  ruling,  excludes  an  inten- 
tional and  willful  wrong  to  the  plaintiff.  The  negligence  of  the 
defendant  consisted  in  the  act  of  his  seryants  in  carelessly  digging 
upon  his  land  near  the  land  of  the  plaintiff.  It  was  a  careless  act ; 
and  howeyer  gross  the  carelessness,  the  court  found  no  wrong, 
and  nothing  to  affect  or  giye  character  to  the  act,  except  want  of 
care.  There  was  not  found  directly  or  by  implication,  any  act  or 
word  of  insult  or  contumely — any  intentional  yiolation  of  the 
plaintiff's  rights, —  any  ''willful misconduct,  pr  that  entire  want  of 
care  which  would  raise  the  presumption  of  a  conscious  indifference 
to  consequences."  Milwaukee  <6  81,  Paul  Railway  y.  Arme^  91  IT. 
S.  489.  Waiying  the  question  whether  the  rule  of  damages  giyen 
would  haye  been  proper  had  the  injury  been  inflicted  with  a  mani- 
fest disregard  of  the  plaintiff's  rights,  and  with  a  purpose  to  injure 
him  exhibited,  it  is  sufficient  to  say  that  there  was  nothing  in  the 
nature  of  the  injury  to  the  plaintiff's  property  which  inyolyed  in- 
jury to  his  feelings,  and  nothing  in  the  circumstances  attending  it, 
as  shown  by  the  evidence  and  found  by  the  court,  which  could 
giye  him  a  right  for  damages  for  wounded  feelings.     EnMem  y. 
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Myers,  6  H.  &  N.  54 ;  Canning  y.  WMiamsiown,  1  Gash.  451  ; 
Siowe  Y.  Hey  wood,  7  Allen,  118 ;  Meagher  y.  DriseoUy  99  Mass.  281 ; 
Hatoes  y.  Knowles^  114  id.  518  ;  8.  c,  19  Am.  Rep.  383. 

Meagher  y.  Drisoo%  was  trespass  for  breaking  and  entering  the 
plaintiff's  close  which  was  the  burial-place  of  his  deceased  child, 
and  remoYing  the  remains  of  the  child.  The  defendant  contended 
that  the  act  was  done  through  accident  and  mistake  as  to  the  plaint- 
iff's rights,  and  that  the  measure  of  damages  should  be  the  actual 
injury  to  the  real  estate  only.  A  ruling  that  if  the  defendant  acted 
either  with  a  willful  disregard  of  the  plaintiff's  rights,  or  under  a 
mistake  arising  from  gross  carelessness,  the  jury  might,  in  assess- 
ing the  damages,  consider  the  injury  to  the  plaintiff's  feelings, 
was  sustained.  The  natural  consequence  of  the  trespass  was  injury 
to  the  plaintiff's  feelings,  and  the  point  decided  was,  that  the  dam* « 
ages  could  not  be  mitigated  by  reason  of  a  mistake  of  the  defend- 
ant arising  from  his  gross  negligence. 

In  the  case  at  bar,  gross  carelessness  was  the  only  ground  for 
allowing  damages  for  injured  feelings.  Neither  the  plaintiff's  own* 
ership  of  his  land,  nor  the  use  which  he  had  made  or  which  he  in* 
tended  to  make  of  it,  was  sufScient  so  to  identify  or  connect  him 
with  it  that  the  injury  to  it  would  of  itself  be  a  personal  injury  to 
hinL 

Exceptions  sustained. 


Magkubt  y.  Boston  akd  Albany  Bailboad. 

aas  YUm.  an.) 

IfegUgenee  —  dtUg  of  railroad  to  inepeet  care  from  another  rood, 

A  lallroad  oompany  is  not  liable  to  its  brakeman  for  an  injuy  bjr  tbo  n^^isct 
of  its  competent  inspector  to  inspect  a  ear  reo^Tod  from  another  road  tor 
transportatkNi.* 

ACTION  for  personal  injuries  by  negligence.  The  head  note  and 
opinion  show  the  case.    The  plaintiff  had  judgment  below. 

A*  L.  Soule,  for  defendant. 

S.  B.  AUen  and  W.  B.  AVeUj  for  plaintiff. 


•To  ttine  effeet,  SnOXh  v.  FMnt,  «eo.,  Hy.  Ok  (40  Mloh.  M),  41  Am.  Be^.  Itt. 
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G.  Allen,  J.  Even  if  the  car  in  question  is  treated  as  a  car  of 
tiie  defendant,  furnished  by  it  for  its  local  business  between  Boston 
and  Brookline,  the  iostnictions  given  to  the  jury  seem  to  us  to  hold 
the  defendant  to  a  higher  degree  of  responsibility  than  the  law 
imposes  upon  it.  The  words,  "if,  whenever  there  was  a  defect, 
that  defect  was  repaired  and  removed/'  when  taken  in  the  connec- 
tion in  which  they  occur,  virtually  required  t]ie  defendant  to  war- 
rant the  perfect  condition  of  the  car.  This  is  in  excess  of  the  rule, 
as  recently  declared  in  Holdm^  v.  FUchburg  .Railroad,  129  Mass. 
268,  274,  276,  277,  where  the  duty  of  a  master,  in  respect  to  those 
things  which  he  is  bound  to  furnish  and  keep  in  good  condition, 
is  held  to  be  that  of  using  i-casouable  cai*e. 

In  the  present  case  however  it  appears  that  the  cai*  was  not 
owned  by  the  defendant,  but  came  from  the  West,  and  was  received 
upon  the  defendant's  road  at  its  western  terminus  at  Oreenbush, 
and  was  drawn  to  Boston,  and  thence  to  Brooklinc  ;  and  it  is  con-  ' 
tended  by  the  defendant,  as  the  true  construction  of  the  bill  of 
eauseptions,  that  the  destination  of  the  car  when  received  was 
Brookline,  and  that  the  defendant  did  not  use  it  in  the  local  busi- 
ness of  the  corporation,  but  merely  drew  it  to  its  original  destination, 
and  unloaded  it,  and  was  about  to  draw  it  back  to  Boston,  to  be  in 
readiness  for  its  return  to  the  West.  These  latter  facts  are  not 
stated  in  express  terms,  but  if  true  (although  perhaps  the  mere 
ownership  is  not  material),  a  car  so  received,  while  in  transit  to  its 
destination,  and  until  ready  for  such  inspection  as  would  be  suitable 
and  necessary  in  preparation  for  its  return,  would  not  come  within 
the  rule  applicable  to  machinery  and  appliances  furnished  by  the 
defendant  According  to  the  course  of  business,  well  known  to  the 
plaintiff,  and  notorious,  the  defendant  was  in  the  habit  of  receiving 
many  such  cars  daily,  and  drawing  them  over  its  road  as  a  part  of 
its  freight  trains.  Even  in  the  absence  of  any  statute,  or  sjiecial 
conti-act,  regulating  the  terms  of  receiving  and  drawing  such  cars, 
the  defendant  was  bound,  as  a  common  carrier,  to  receive  and  draw 
them.     Vernioni  S  MasmchuBetts  Railroad  v.  Fitchburg  Railroad^ 

14  Allen,  462,  469.  The  obligation  of  drawing  cars  over  its  road 
wonld  not  extend  to  such  as  were  in  an  unsiife  condition  ;  but  as  to 
cars  so  received,  the  duty  of  the  defendant  is  not  that  of  furnishing 
proixjr  instrumentalities  for  service,  but  of  inspection,  and  this  duty 

15  performed  by  the  employment  of  sufficient,  comi^etent  and  suit- 
able inspectors,  who  arc  to  act  under  proper  superintendence,  rules 
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nud  instmctions ;  and  however  it  may  be  as  to  other  cars,  the  in- 
spectors must  be  deemed  to  bo  engaged  in  a  commou  employment 
with  the  brakemen  as  to  such  cars,  while  in  transit,  and  until  ready 
to  be  inspected  for  a  new  service. 

Exceptions  sustained. 


JoKSBOjf  y.  BosTOK  Tow  Boat  OoMPAinr. 

(186  Mmb.  »8.) 

Masisr  and  mrwatU  —  negliffenee  of  fdUno-eerwaU, 

A  corporation  opemting  a  lighter  is  not  liable  to  one  of  the  crew  for  an  injnrj 
bj  the  parting  of  a  rope  belonging  to  the  hoisting  apparatus,  known  to  the 
master  of  the  lighter  to  have  become  defectlTo  b7  wear,  and  which  it  was 
his  dat7  and  within  his  power  to  repair  or  replace. 

ACTION  for  personal  injuries  by  negligence.   The  opinion  states 
the  iK>int 

L.  &  Dabnsjf,  for  defendant 

/.  R,  Olarky  for  plaintiff. 

W.  Allbn,  J.  The  defendant  is  a  corporation  engaged  in  the 
business  of  moving  cargoes  and  merchandise  by  means  of  lighters 
furnished  with  hoisting  apparatus.  The  lighter  on  which  the 
plaintiff  was  employed  was  equipped  with  a  steam  engine  and  der- 
rick for  hoisting  merchandise,  and  at  the  time  the  plaintiff  was  in- 
jured was  taking  on  a  load  of  iron  rails.  There  were  six  men  cm- 
ployed  upon  it,  Moore,  the  captain  ;  Bums,  who  had  chai^  of 
the  engine,  and  four  laborers,  of  whom  the  plaintiff  was  one.  The 
plaintiff  was  injured  by  the  falling  of  a  rail  upon  him  in  conso- 
quence  of  the  giving  way  of  a  rope  called  a  fall,  part  of  the  hoist- 
ing apparatus.  The  only  negligence  charged  was  in  respect  of  the 
rope.  The  plaintiff  contended  that  the  defendant  was  n^ligent 
in  not  providing  and  maintaining  a  suflScient  rope  ;  and  there  was 
evidence  tending  to  show  that  the  rope  gave  way  in  oontequenoe  of 
the  negligence  of  Moore,  and  also  that  it  was  in  oonseqneuoe  of  the 
negligence  of  Bums. 
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The  jury  were  properly  instracted,  that  if  the  defendant  knew, 
or  in  the  exercise  of  reasonable  care  would  have  known,  of  the  de- 
fect in  the  rope,  and  did  not  remedy  the  same,  or  take  proper 
means  to  guard  the  plaintiff  against  it,  it  was  negligent  These  in- 
structions were  not  objected  to. 

The  jury  were  also  instructed  that  the  defendant,  without  any 
negligence  of  his  own,  might  be  liable  for  the  negligence  of  Moore 
or  of  Bums  under  the  rule  of  respondeai  superior^  and  it  is  to  this 
part  of  the  instructions,  and  to  refusals  to  instruct  in  reference  to 
this,  that  exceptions  are  taken. 

The  ground  upon  which  this  liability  is  put  in  the  charge  to  the 
jury,  and  obviously  the  only  ground  upon  which  it  could  be  put,  is 
thai  Moore  and  Burns  might  not,  in  respect  of  their  negligent 
acts,  have  been  fellow  servants  with  the  plaintiff.  The  alleged  neg- 
ligence of  Bums  was  in  not  repairing  the  roi)e,  as  he  was  ordered 
to  do  by  Moore.  Such  negligence  would  plainly  be  that  of  a  fellow 
servant,  and  the  question  has  been  argued,  and  will  be  further  con- 
sidered, with  respect  to  Moore  alone.  The  question  is  not  whether 
Moore  was  in  some  respects  a  fellow  servant  with  the  plaintiff ; 
unquestionably  he  was.  The  instractions  assume  that  he  was,  and 
present  the  question,  whether  m  the  particular  act  in  which  he  was 
negligent,  he  was  acting  as  such  servant  or  as  the  representative  of 
the  defendant.  The  question  put  to  the  jury  was,  '^  When  the 
captain  got  a  new  roi)e  in  place  of  a  defective  one,  did  he  do  it  as 
the  agent  of  the  defendant  in  doing  its  duty  of  providing  a  suit- 
able apparatus  or  machine  for  its  servant  to  work  with,  or  did  he 
do  it  simply  as  a  fellow  servant  ? ''  The  instructions  were  erro- 
neous in  leaving  this  question  to  the  jury.  Moore  was  employed 
by  the  defendant  to  do  certain  things  upon  the  lighter.  Whether 
in  doing  them  he  was  a  servant  engaged  with  others  upon  the 
lighter  in  a  common  employment,  or  was  a  deputy  master  or  vice- 
principal,  was  a  question  of  law  and  not  of  fact.     What  he  was 

employed  to  do  was  a  question  of  fact ;  the  capacity  in  which  he 
did  it  was  an  inference  of  law.  Had  there  been  any  question  as  to 
the  facts,  they  should  have  been  left  to  the  jury,  with  instructions 
as  to  the  legal  inferences  to  be  drawn  from  the  facts  which  should 
be  found.  As  the  facts  were  not  disputed,  the  question  left  to  the 
jury  was  one  of  pure  law.  If  the  jury  had  found  the  law  correctly, 
this  error  might  have  been  cured  ;  but  it  cannot  appear  that  the 
verdict  may  not  have  been  found  upon  an  incon'oct  answer  to  this 
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question.  We  think  the  court  should  have  ruled,  in  accordance 
with  the  prayer  of  the  defendant,  that  Moore  and  the  plaintifF 
were  fellow  servants. 

The  evidence  bearing  upon  the  point  in  question  was  not  con- 
troverted, and  the  material  part  of  it  was,  in  substance,  this  :  'J'ho 
defendant  employed  in  its  business  twenty-four  boats  and  one 
elevator,  and  had  a  general  manager,  who  had  the  general  control 
of  its  business  and  the  charge  of  all  its  employees,  boats  and  ap- 
paratus, and  who  had  under  him  a  superintendent  of  repairs,  who 
visited  and  inspected  all  the  lighters  and  apparatus  used  in  the 
business.  Moore  was  called  the  captain  of  the  lighter  on  which 
the  plaintiff  was  employed,  and  his  duties  were,  as  he  testified,  to 
put  the  men  to  work,  to  sec  that  they  did  work,  to  keep  their  time, 
and  to  see  to  every  thing  generally ;  if  a  new  fall  was  needed,  he 
was  to  give  notice  to  the  general  manager  and  get  an  order  for  a 
new  one,  or  to  get  a  new  one  himself,  if  it  was  necessary  and  he  did 
not  find  the  manager.  There  was  a  spare  fall  on  board  at  the  time. 
The  managei'^s  instructions  to  Moore  were  to  replace  the  falls  with 
new  ones  whenever  there  was  any  defect.  It  did  not  ap|)ear  how 
often  it  was  necessary  to  renew  the  falls,  except  by  inference  from 
the  fact  stated,  that  from  April  30th  to  June  8th  was  not  an  im- 
proper time  for  one  to  remain  in  use.  The  alleged  negligence  of 
Moore  was  in  allowing  a  rope  to  remain  in  use  after  he  knew  th:it 
it  was  unsafe.  Moore's  duty  was  that  of  special  superintcndci.i  o. 
He  was  a  foreman  to  superintend  the  labor  of  the  men  and  the  use 
and  condition  of  the  apparatus  upon  his  boat.  It  is  not  disputed 
that  in  superintending  the  labor  of  the  men  and  the  use  of  the 
apparatus  and  appliances,  he  was  a  fellow  servant  with  the  plaintiff, 
but  it  is  contended  that  in  his  supervision  of  the  condition  of  the 
appliances  he  was  acting,  not  as  a  servant,  but  as  a  deputy  master. 

The  defendant  was  under  obligation  to  its  servants  to  use  reasou- 
able  diligence  to  maintain  in  suitable  condition  the  appliances 
funiished  for  their  use.  If  the  defendant  exercised  that  diligence, 
and  provided  suitable  means  for  keeping  its  apparatus  in  proper 
condition,  and  employed  competent  servants  to  see  that  the  means 
were  properly  used,  it  had  fulfilled  its  duty.  It  was  incidental  to 
the  use  of  the  apparatus  —  a  part  of  its  contemplated  use  —  that 
the  rope  should  be  occasionally  renewed  ;  and  when  the  defendant 
had  famished  the  means  for  that  renewal,  and  employed  Moore  to 
make  the  renewal  whenever  needed,  it  employed  him  as  a  servant. 
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and  not  as  agent  or  depnty.  When  a  master  has  famished  suitable 
structures,  means  and  appliances  for  the  prosecution  of  a  business, 
all  persons  employed  by  him  in  carrying  on  the  business  by  the  use 
of  the  means  furnished,  including  those  who  use  the  means  directly 
in  the  prosecution  of  the  business,  those  who  maintain  them  in  a  con- 
dition to  be  used,  and  those  who  adapt  them  to  use  by  new  appliances 
and  adaptations  incidental  to  their  use,  are  fellow  servants  in  the 
general  employment  and  business.  One  employed  in  the  care,  snper- 
Tision  and  keeping  in  ordinary  repair  of  the  means  and  appliances 
used  in  a  business,  is  engaged  in  the  common  service.  Thus  a  person 
charged  with  the  duty  of  keeping  the  track  of  a  railway  in  repair 
( Waller  v.  South-Eastern  Railway ^  2  H.  &  G.  102);  the  chief  engineer 
on  a  steam-vessel,  whose  duty  it  was  to  see  that  the  machinery  was 
kept  in  order  {SearleY.  Lindsay ^  11  G.  B.  [N.  S.]  429);  an  '*  under- 
looker'*  in  a  mine,  whose  duty  it  was  to  examine  the  roof  of  the 
mine  and  prop  it  when  dangerous  {Holly.  Johnson^  3  H.  &  G.  589); 
the  general  foreman  and  manager  of  extensive  builders  and  con- 
tractors {Gallaffhcr  y.  Piper,  16  G.  B.  [N.  8.]  669);  the  superin- 
tendent having  the  general  charge  and  management  of  a  large 
manufacturing  establishment,  and  having  the  management  of  light- 
ing the  mill  and  manufacturing  gas  for  that  purpose  {Albro  v. 
Agawam  Canaly  6  Gush.  75);  were  all  held  to  be  servants.  In  all 
the  above  cases,  the  persons  employed  to  have  the  charge  and 
superintendence  of  structures,  machines  or  appliances  were  held  to 
be  fellow  servants  with  those  employed  in  using  them. 

In  King  v.  Boston  A  Worcester  Railroad,  9  Gush.  112,  and  129 
Mass.  277,  n.,  the  plaintifF,  a  fireman  on  a  locomotive  engine,  was 
injured  by  reason  of  a  defective  switch-rod,  and  the  defendant,  not 
being  negligent,  was  held  not  liable.  Mr.  Justice  Fletcher  said : 
"  If  a  corporation  itself  should  be  held  responsible  to  its  servants, 
that  the  road,  when  first  used,  was  safe  and  sufficient,  yet  keeping 
the  road  in  proper  repair  afterward  would  seem  to  be  the  work  of 
servants  and  laborers,  as  much  as  any  other  part  of  the  business  of 
the  corporation.'' 

In  Oilshannon  v.  Stony  Brook  Railroad,  10  Gush.  228,  the  persons 
in  chai^  of  a  train  upon  a  railroad  were  held  to  be  fellow  servants 
with  a  laborer  employed  in  repairing  the  road-bed. 

In  Seaver  v.  Boston  <£  Maine  Railroad,  14  Gray,  466,  a  person 
whose  duty  it  was  to  examine  the  cars,  engines,  axles  and  running 
appamtosof  a  railroad,  and  to  keep  them  in  proper  repair,  was  held 
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to  be  a  fellow  servant  with  a  carpenter  employed  in  repairing  fences 
and  doing  other  work  along  the  line  of  the  road. 

In  KiUea  v.  Faxoti,  125  Mass.  485,  a  carpenter  employed  by  the 
defendaut  to  erect  a  staging  for  the  purpose  of  putting  on  the  gut- 
ters to  a  buildings  and  who  furnished  the  materials  for  it  and  super- 
intended its  erection,  was  held  to  be  a  fellow  serrant  with  the  cop- 
persmith whom  the  defendant  employed  to  put  on  the  gutters.  Sec 
also  Coliofi  Y.  Richards,  123  Mass.  484  ;  KeUey  y.  Iforcross,  121  id. 
608. 

The  ground  upon  which  the  master  has  been  held  liable  to  his 
servants,  for  defects  in  means  and  appliances  arising  during  their 
use,  has  been  that  there  was  evidence  of  negligence  in  him.  In  Gil- 
ffian  v.  E(uter7i  Railroad^  10  Allen,  233,  and  13  id.  433,  the  lia- 
bility of  the  master  to  the  servant  was  fully  considered.  Mr.  Jus- 
tice Oray  said  :  ^'  The  master  is  bound  to  use  ordinary  care  in 
providing  suitable  structures  and  engines  and  proper  servants  to 
carry  on  his  business,  and  is  liable  to  any  of  their  fellow  servants 
for  his  negligence  in  this  respect.  This  care  he  can  and  must  ex- 
ercise, both  in  procuring  and  in  keeping  or  maintaining  such  ser- 
vants, structures  and  engines.  If  he  knows,  or  in  the  exercise  of 
due  care  might  have  known,  that  his  servants  are  incompetent,  or 
his  structures  or  engines  insufficient,  either  at  the  time  of  procur- 
ing them,  or  at  any  subsequent  time,  he  fails  in  his  duty.''  13 
Allen,  440.  And  it  is  upon  this  precise  ground  that  the  master 
has  been  held  liable  in  all  the  cases  to  which  we  have  been  referred 
as  establishing  a  different  rule.  In  Roberts  v.  Smilh,  2  H.  &  N. 
213,  the  negligent  act  was  that  of  the  master  himself.  Arherson 
V.  DenntsoH,  117  Mass.  407,  was  put  upon  the  same  ground.  So  also 
Huddleslon  v.  Lowell  Machine  Shop,  106  Mass.  282. 

The  case  of  Fordy.  FUchburg  Railroad,  110  Mass.  240  ;  s.  c, 
14  Am.  Rep.  598,  is  to  the  same  effect.  In  that  case  the  plaintiff, 
an  engineer  upon  a  locomotive  engine,  was  injured  by  the  explo- 
sion of  the  boiler  of  the  engine.  It  was  contended  by  the  plaintiff 
that  the  boiler  had  been  for  a  long  time  plainly  defective,  and  there 
was  evidence  tending  to  show  that  the  defect  was  known,  or  could 
have  been  known,  by  proper  examination,  to  the  master  mechanic 
of  the  road,  and  to  the  superintendent  of  the  round-house,  who 
had  charge  of  the  engines.  The  defendant  asked  instructions,  that 
if  the  accident  could  have  been  prevented  by  proper  examination 
by  them,  the  defendant  was  not  liable,  and  that  the  master  me- 
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chanic  was  a  fellow  servant  with  the  plaintiff,  and  the  defendant 
was  not  liable  for  his  negligence.  The  court  declined  to  give  these 
instructions,  and  instructed  the  jury  to  the  effect  that  if  the  de- 
fendant, acting  by  its  proper  officers  and  servants,  failed  to  exer- 
cise ordinary  care  in  procuring  and  keeping  in  repair  a  suitable  en- 
gine, it  was  negligent.  The  defendant's  exceiitions  were  oveiTuled, 
and  in  the  opinion,  Mr.  Justice  Colt  said  that  the  jury  ''  must 
have  found  in  arriving  at  their  verdict,  that  the  defendant  corpo- 
ration, by  its  agents  intrusted  with  that  duty,  did  not  exercise  ordi- 
nary care  and  diligence,  in  supplying  and  maintaining  an  engine, 
safe  to  be  used  for  motive  power  upon  their  road,  in  the  perfor- 
mance of  that  part  of  the  plaintiff's  work  in  which  he  was  engaged 
at  the  time ; "  that  the  question  was  "  whether  the  corporation 
in  any  part  of  its  organization,  by  any  of  its  agents,  or  for  want  of 
agents,  failed  to  exercise  due  care  to  prevent  injury  to  the  plaint- 
iff from  defects  in  the  instrument  furnished  for  his  use ;  '^  that 
the  instructions  asked  by  the  defendant  ^^  assume  that  the  plaint- 
iff's injury  was  caused  by  the  incompetency  of  fellow-servants.  But 
the  action  is  for  failing  in  the  exercise  of  ordinary  care  to  provide 
a  suitable  engine  for  his  use  in  the  work  required.  This  involves 
an  inquiry  into  the  existence  and  character  of  the  defect,  the  suffi- 
ciency of  the  means  employed  for  its  discovery  and  removal,  the 
duties  required  of  those  charged  with  the  work  of  providing  and 
keeping  in  safe  working  order  the  motive  power  of  the  road,  and 
the  fidelity  with  which  these  duties  were  discharged.  This  all  con- 
cerns the  obligations  imposed  upon  the  master,  and  the  jury  may 
have  found  for  the  plaintiff  without  regard  to  the  competency  or 
incompetency,  the  care  or  the  negligence  of  the  officers  named. 
The  instructions  given  were  all  that  were  required."  See  remarks 
of  Chief  Justice  Gray  in  Holden  v.  Fitchburg  Railroad^  129  Mass. 
268,  273,  and  of  Mr.  Justice  Endicott  in  HarJcina  v.  Standard 
Sugar  Refinery,  122  id.  400,  405. 

Cayzer  v.  Taylor,  10  Gray,  274,  decided  that  when  there  was 
negligence  in  the  master,  it  was  no  defense  that  a  distinct  act  of 
negligence  in  a  fellow  servant  contributed  to  the  injury. 

Ford  V.  Fiichhurg  Railroad,  following  Sno^o  v.  ffousaionie  Rail- 
road, 8  Allen,  441,  decided  that  where  the  evidence  showed  negli- 
gence in  the  master,  it  was  no  defense  if  the  same  evidence  also 
ahowed  negligeace  in  a  fellow  servant 

The  master  is  liable  in  all  cases  for  his  own  negligence,  and  that 
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may  be  shown  by  a  defect  of  such  a  nature,  or  so  long  continued, 
as  to  be  of  itself  evidence  of  negligence  in  tiie  master,  or  the  neg- 
ligeuce  of  a  servant  may  be  of  such  a  character  that  negligence  of 
the  master  will  be  inferred  from  it. 

The  instructions  in  the  case  at  bar  allowed  the  jury  to  find  for' 
the  plaintiff  without  any  evidence  of  negligence  of  the  defendanty 
and  solely  on  the  ground  that  it  was  liable  for  the  negligence  of 
Moore.  The  question  under  consideration  assumes  that  sufficient 
tackle  was  provided  by  the  defendant,  and  sufficient  provision  made* 
for  renewing  it.  Having  provided  sufficient  appliances,  a  part  of' 
which  required  occasional  renewal  from  the  wear  and  tear  of  the 
use  for  which  it  was  intended,  and  provided  sufficient  means  for 
such  renewal,  and  employed  Moore  to  have  the  superintendence  of 
the  workmen  and  the  apparatus  and  appliances,  the  use  of  the  means' 
provided  for  keeping  the  tackle  in  suitable  condition  was  as  truly  a 
part  of  Moore's  duty  as  servant  as  was  the  use  of  the  apparatus  for  the 
direct  purposes  of  the  business,  and  in  performing  that  duty,  he 
was  a  fellow  servant  with  the  plaintiff. 

A  majority  of  the  court  are  of  the  opinion  that  the  entry  must 
be 

JBxo0ptians  sustained. 


Biaos  y.  Biggs. 

aas  Mass.  8881) 

WUl'-'aUegUUion — presence  of  tesUUar, 

A  will  was  signed  bj  the  witnesses  in  a  room  adjoining  that  where  the 
testator  laj  in  bed,  about  nine  feet  distant,  in  the  line  of  his  vision  if  ha 
could  have  looked,  and  within  his  hearing  and  to  his  knowledge  and  under* 
standing.  He  did  not  literally  see  the  signing,  because  he  was  unable  to  tarn 
his  head  and  could  onljr  look  upward.    Eeid,  a  signing  In  his  presence. 

APPEA.L  from  Probate  Court  disallowing  a  will.    The  opinion 
states  the  facts. 

£.  Cowany  for  contestant 

/.  W.  Richardson^  in  support  of  wilL 


JUNB  TEBM,  1883.  |65 


Biggs  V.  Riggs. 


MoBTOK,  0.  J.  The  only  question  presented  by  this  report  is  as 
to  the  snfficiency  of  the  attestation^  by  the  witnesses  to  the  will 
and  codicil  of  the  testator. 

The  statutes  proyide,  that  in  order  to  be  valid,  a  will  or  codicil 
most  be  signed  by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  direction,  '^and  attested  and  subscribed  in  his  presence 
by  three  or  more  competent  witnesses.^'  Gen.  Stats.,  chap.  92,  §  6 ; 
Pab.  Stats.,  chap.  127,  §  1. 

It  appeared  at  tlie  hearing  that  the  testator  had  received  a  severe 
injury,  and  was  lying  upon  his  bed  unable  to  move.  His  sight  was 
unimpaired,  but  he  could  only  look  upward,  as  he  was  incapable  of 
turning  his  head  so  as  to  see  what  took  place  at  his  side.  As  to  the 
codicil,  it  appears  that  it  was  attested  and  subscribed  by  the  three 
witnesses  in  the  same  room  with  the  testator,  at  a  table  by  the  side 
ot  the  bed  about  four  feet  from  his  head.  The  contestant  con- 
tends that  this  attestation  was  insufficient,  because  the  testator 
did  not  and  could  not  see  the  witnesses  subscribe  their  names.  It 
has  been  held  by  some  courts,  upon  the  construction  of  similar 
statutes,  that  such  an  attestation  is  not  sufficient  See  Aikin  v. 
Weckerly,  19  Mich.  482,  505  ;  DotofMa  WM,  42  Wis.  66  ;  Tribe  v. 
Tribe,  13  Jur.  793 ;  Joties  v.  7W£,  8  Jones  (N.  C),  202 ;  Qraluim 
V.  Orahamf  10  Ired.  219.  But  we  are  of  opinion  that  so  nice  and 
narrow  a  construction  is  not  required  by  the  letter,  and  would  de- 
feat the  spirit  of  our  statute. 

It  is  true  that  it  is  stated,  in  many  cases,  that  witnesses  are  not 
in  the  presence  of  a  testator  unless  they  are  within  his  sight ;  but 
these  statements  are  made  with  reference  to  testators  who  can  see. 
As  most  men  can  see,  vision  is  the  usual  and  safest  test  of  presence 
but  it  is  not  the  only  test.  A  man  may  take  note  of  the  presence 
of  another  by  the  other  senses,  as  hearing  or  touch.  Certainly  if 
two  blind  men  are  in  the  same  room  talking  together  they  are  in 
each  other's  presence.  If  two  men  are  in  the  same  room  convers- 
ing together  and  eitlier  or  both  bandage  or  close  their  eyes,  they  do 
not  cease  to  be  in  each  other's  presence. 

In  England,  where  the  tendency  of  the  courts  has  been  to  con- 
strue the  statute  with  great  strictness,  it  has  always  been  held  that 
a  blind  man  can  make  a  valid  will,  although  of  course  he  cannot 
taee,  if  he  is  sensible  of  the  presence  of  the  witnesses  through  the 
other  senses.  Pieret/'B  Goads,  1  Bob.  Ecc.  278 ;  Fineham  v.  Ed- 
wards,  3  Gurt  Ecc.  63.  It  would  be  against  the  spirit  of  our 
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may  be  shown  by  a  defect  of  such  a  nature,  or  so  long  continued, 
as  to  be  of  itself  evidence  of  negligence  in  the  master,  or  the  neg* 
ligeuoe  of  a  servant  may  be  of  such  a  character  that  negligence  of 
the  master  will  be  inferred  from  it. 

The  instructions  in  the  case  at  bar  allowed  the  jury  to  find  for* 
the  plaintiff  without  any  evidence  of  negligence  of  the  defendant, 
and  solely  on  the  ground  that  it  was  liable  for  the  negligence  of 
Moore.  The  question  under  consideration  assumes  that  sufiScient 
tackle  was  provided  by  the  defendant,  and  sufficient  provision  made' 
for  renewing  it.  Having  provided  sufficient  appliances,  a  part  of 
which  required  occasional  renewal  from  the  wear  and  tear  of  the 
use  for  which  it  was  intended,  and  provided  sufficient  means  for 
such  renewal,  and  employed  Moore  to  have  the  superintendence  of 
the  workmen  and  the  apparatus  and  appliances,  the  use  of  the  means' 
provided  for  keeping  the  tackle  in  suitable  condition  was  as  truly  a 
part  of  Moore's  duty  as  servant  as  was  the  use  of  the  apparatus  for  the 
direct  purposes  of  the  business,  and  in  performing  that  duty,  he 
was  a  fellow  servant  with  the  plaintiff. 

A  majority  of  the  court  are  of  the  opinion  that  the  entry  must 
be 

Exceptions  sustained. 


Bioos  y.  Biaas. 

aas  Mass.  8881) 

Wm — aUettaUon — presence  of  tesUUar, 

A  will  was  signed  hj  the  witnesses  in  a  room  adjoining  that  wheie  tha 
testator  laj  in  l>ed,  about  nine  feet  distant,  in  the  line  of  his  vision  if  he 
ooald  have  looked,  and  within  his  hearing  and  to  his  knowledge  and  nnder* 
standing.  He  did  not  literally  see  the  signing,  because  he  was  unable  to  turn 
his  head  and  could  only  look  upward.    EM,  a  signing  in  his  presence. 

APPEA.L  from  Probate  Court  disallowing  a  will.    The  opinion 
states  the  facts. 

£.  Cowany  for  contestant 

/.  Tf.  Richardsany  in  support  of  wilL 


JUN£  TERM,  1883.  |65 


Biggs  y.  Kiggs. 


MoBTONy  0.  J.  The  only  queBtion  presented  by  thig  report  is  at 
to  the  safficiency  of  the  attestation,  by  the  witnesses  to  the  will 
and  codicil  of  the  testator. 

The  statutes  provide,  that  in  order  to  be  valid,  a  will  or  codicil 
most  be  signed  by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  direction,  ^*  and  attested  and  subscribed  in  his  presence 
by  three  or  more  competent  witnesses/'  Cten.  Stats.,  chap.  92,  §  6 ; 
Pab.  Stats.,  chap.  127,  §  1. 

It  appeared  at  the  hearing  that  the  testator  had  received  a  severe 
injury,  and  was  lying  upon  his  bed  unable  to  move.  His  sight  was 
unimpaired,  but  ho  could  only  look  upward,  as  he  was  incapable  of 
turning  his  head  so  as  to  see  what  took  place  at  his  side.  As  to  the 
codicil,  it  appears  that  it  was  attested  and  subscribed  by  the  three 
witnesses  in  the  same  room  with  the  testator,  at  a  table  by  the  side 
ot  the  bed  about  four  feet  from  his  head.  The  contestant  con- 
tends that  this  attestation  was  insufficient,  because  the  testator 
did  not  and  could  not  see  the  witnesses  subscribe  their  names.  It 
has  been  held  by  some  courts,  upon  the  construction  of  similar 
statutes,  that  such  an  attestation  is  not  sufficient  See  Aikin  v. 
Weckerly,  19  Mich.  482,  505 ;  DotoiMs  WM,  42  Wis.  66  ;  Tribe  v. 
IVibe,  13  Jur.  793 ;  Joms  v.  Tuck,  8  Jones  (N.  C),  202 ;  Gra/tam 
V.  OrahoMj  10  Ired.  219.  But  we  are  of  opinion  that  so  nice  and 
narrow  a  construction  is  not  required  by  the  letter,  and  would  de- 
feat the  spirit  of  our  statute. 

It  is  true  that  it  is  stated,  in  many  cases,  that  witnesses  are  not 
in  the  presence  of  a  testator  unless  they  are  within  his  sight ;  but 
these  statements  are  made  with  reference  to  testators  who  can  see. 
As  moBt  men  can  see,  vision  is  the  usual  and  safest  test  of  presence 
but  it  is  not  the  only  test.  A  man  may  take  note  of  the  presence 
of  another  by  the  other  senses,  as  hearing  or  touch.  Certainly  if 
two  blind  men  are  in  the  same  room  talking  together  they  are  in 
each  other's  presence.  If  two  men  are  in  the  same  room  convers- 
ing together  and  eitl^er  or  both  bandage  or  close  their  eyes,  they  do 
not  cease  to  be  in  each  other's  presence. 

In  England,  where  the  tendency  of  the  courts  has  been  to  con- 
strue the  statute  with  great  strictness,  it  has  always  been  held  that 
a  blind  man  can  make  a  valid  will,  although  of  course  he  cannot 
aee,  if  he  is  sensible  of  the  presence  of  the  witnesses  through  the 
other  senses.  Pierey*9  Goods,  1  Bob.  Ecc.  278 ;  Fineham  v.  Ed- 
wards, 8  Curt  Ecc.  63.  It  would  be  against  the  spirit  of  our 
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may  be  shown  by  a  defect  of  such  a  nature,  or  so  long  continned, 
as  to  be  of  itself  evidence  of  negligence  in  the  master,  or  the  neg- 
ligence of  a  serrant  may  be  of  such  a  character  that  negligence  of 
the  master  will  be  inferred  from  it. 

The  instnictions  in  the  case  at  bar  allowed  the  jury  to  find  for* 
the  plaintiff  without  any  evidence  of  negligence  of  the  defendant, 
and  solely  on  the  ground  that  it  was  liable  for  the  negligence  of 
Moore.  The  question  under  consideration  assumes  that  snfiScient 
tackle  was  provided  by  the  defendant,  and  sufficient  provision  made* 
for  renewing  it  Having  provided  sufficient  appliances,  a  part  of' 
which  required  occasional  renewal  from  the  wear  and  tear  of  the 
use  for  which  it  was  intended,  and  provided  sufficient  means  for 
such  renewal,  and  employed  Moore  to  have  the  superintendence  of 
the  workmen  and  the  apparatus  and  appliances,  the  use  of  the  means- 
provided  for  keeping  the  tackle  in  suitable  condition  was  as  truly  a 
part  of  Moore's  duty  as  servant  as  was  the  use  of  the  apparatus  for  the 
direct  purposes  of  the  business,  and  in  performing  that  duty,  he 
was  a  fellow  servant  with  the  plaintiff. 

A  majority  of  the  court  are  of  the  opinion  that  the  entry  must 

be 

Mtceptions  sustained. 


BiGOs  y.  Bioos. 

(laS  Mass.  8881) 

WiU-^aUegtaiian — presence  of  testator. 

A  will  WS8  signed  hj  the  witneBses  in  a  room  adjoining  that  where  the 
testator  laj  in  bed,  about  nine  feet  distant,  in  the  line  of  his  vision  if  he 
ooald  have  looked,  and  within  his  hearing  and  to  his  knowledge  and  under- 
standing.  He  did  not  literallj  see  the  signing,  liecause  he  was  unable  to  tarn 
his  head  and  oould  onlj  look  upward.    Held,  a  signing  in  his  presence. 

APPEAL  from  Probate  Court  disallowing  a  will.    The  opinion 
states  the  facts. 

£.  Cowan,  for  contestant. 

/.  W.  Richardstm^  in  support  of  wilL 


JUN£  TEBM,  1883.  |65 


▼.  Higgs. 


MOBTONy  G.  J.  The  only  queBtion  presented  by  this  report  is  at 
to  the  sufficiency  of  the  attestation,  by  the  witnesses  to  the  will 
and  codicil  of  the  testator. 

The  statutes  provide^  that  in  order  to  be  valid,  a  will  or  codicil 
must  be  signed  by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  direction,  '^  and  attested  and  subscribed  in  his  presence 
by  three  or  more  competent  witnesses.''  Gen.  Stats.,  chap.  92,  §  6 ; 
Pub.  Stats.,  chap.  127,  §  1. 

It  appeared  at  tlie  hearing  that  the  testator  had  received  a  severe 
injury,  and  was  lying  upon  his  bed  unable  to  move.  His  sight  was 
unimpaired,  but  he  could  only  look  upward,  as  he  was  incapable  of 
turning  his  head  so  as  to  see  what  took  place  at  his  side.  As  to  the 
codicil,  it  appears  that  it  was  attested  and  subscribed  by  the  three 
witnesses  in  the  same  room  with  the  testator,  at  a  table  by  the  side 
of  the  bed  about  four  feet  from  his  head.  The  contestant  con- 
tends that  this  attestation  was  insufficient,  because  the  testator 
did  not  and  could  not  see  the  witnesses  subscribe  their  names.  It 
has  been  held  by  some  courts,  upon  the  construction  of  similar 
statutes,  that  such  an  attestation  is  not  sufficient.  See  Aikin  v. 
Weckerly,  19  Mich«  482,  505  ;  Dotonie'a  WM,  42  Wis.  66 ;  Tribe  v. 
Tribe^  13  Jur.  793  ;  Jotm  v.  7WI;,  3  Jones  (K  C),  202 ;  Qralum 
V.  Graham,  10  Ired.  219.  But  we  are  of  opinion  that  so  nice  and 
narrow  a  construction  is  not  required  by  the  letter,  and  would  de- 
feat the  spirit  of  our  statute. 

It  is  true  that  it  is  stated,  in  many  cases,  that  witnesses  are  not 
in  the  presence  of  a  testator  unless  they  are  within  his  sight ;  but 
these  statements  are  made  with  reference  to  testators  who  can  see. 
As  most  men  can  see,  vision  is  the  usual  and  safest  test  of  presence 
but  it  is  not  the  only  test.  A  man  may  take  note  of  the  presence 
of  another  by  the  other  senses,  as  hearing  or  touch.  Certainly  if 
two  blind  men  are  in  the  same  room  talking  together  they  are  in 
each  other's  presence.  If  two  men  are  in  the  same  room  convers- 
ing together  and  either  or  both  bandage  or  close  their  eyes,  they  do 
not  cease  to  be  in  each  other's  presence. 

In  England,  where  the  tendency  of  the  courts  has  been  to  con- 
strue the  statute  with  great  strictness,  it  has  always  been  held  that 
a  blind  man  can  make  a  valid  will,  although  of  course  he  cannot 
see,  if  he  is  sensible  of  the  presence  of  the  witnesses  through  the 
other  senses.  Piercffs  Goads,  1  Bob.  Bcc.  278 ;  Fincham  v.  Ed- 
wards, 3  Curt  Ecc.  63.  It  would  be  against  the  spirit  of  our 
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may  be  shown  by  a  defect  of  snch  a  nature,  or  so  long  continned, 
as  to  be  of  itself  eyidence  of  negligence  in  the  master,  or  the  neg* 
ligenoe  of  a  seryant  may  be  of  such  a  character  that  negligence  of 
the  master  will  be  inferred  from  it. 

The  instructions  in  the  case  at  bar  allowed  the  juiy  to  find  for* 
the  plaintiff  without  any  evidence  of  negligence  of  the  defendant^ 
and  solely  on  the  ground  that  it  was  liable  for  the  negligence  of 
Moore.     The  question  under  consideration  assumes  that  sufficient 
tackle  was  proyided  by  the  defendant,  and  sufficient  provision  made" 
for  renewing  it.     Having  provided  sufficient  appliances,  a  part  of 
which  required  occasional  renewal  from  the  wear  and  tear  of  the 
use  for  which  it  was  intended,  and  provided  sufficient  means  for 
such  renewal,  and  employed  Moore  to  have  the  superintendence  of 
the  workmen  and  the  apparatus  and  appliances,  the  use  of  the  means- 
provided  for  keeping  the  tackle  in  suitable  condition  was  as  truly  a 
part  of  Moore's  duty  as  servant  as  was  the  use  of  the  apparatus  for  the 
direct  purposes  of  the  business,  and  in  performing  that  duty,   he 
was  a  fellow  servant  with  the  plaintiff. 

A  majority  of  the  court  are  of  the  opinion  that  the  entry  mast 
be 

MtcqMans  sustained. 


Bioos  y.  Biaas. 

(laS  Mass.  8881) 

WQi-^aUestaUon — presence  of  testator. 

A  will  was  signed  bj  the  witnesses  in  a  room  adjoining  that  where  the 
testator  laj  in  bed,  about  nine  feet  distant,  in  the  line  of  his  vision  if  b« 
coald  have  looked,  and  within  his  hearing  and  to  his  knowledge  and  nnder;. 
standing.  He  did  not  literally  see  the  signing,  liecauBo  he  was  unable  to  tarn 
his  head  and  oould  only  look  upward.    HM,  a  signing  in  his  presenoe. 

APPEA.L  from  Probate  Court  disallowing  a  will.    The  opinion 
states  the  facts. 

L.  Oowan^  for  contestant. 

/.  Tf.  Richardstm^  in  support  of  wilL 


JUN£  TEBM,  1883.  |65 


Biggs  V.  Kiggs. 


MOBTON,  0.  J.  The  only  qneBtion  presented  by  thig  report  is  at 
to  the  sufficiency  of  the  attestation,  by  the  witnesses  to  the  will 
and  codicil  of  the  testator. 

The  statutes  proTide,  that  in  order  to  be  valid,  a  will  or  codicil 
must  be  signed  by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  direction,  '^  and  attested  and  subscribed  in  his  presence 
by  three  or  more  competent  witnesses."  Gen.  Stats.,  chap.  92,  §  6 ; 
Pub.  Stats.,  chap.  127,  §  1. 

It  appeared  at  the  hearing  that  the  testator  had  received  a  severe 
injury,  and  was  lying  upon  his  bed  unable  to  move.  His  sight  was 
unimpaired,  but  he  could  only  look  upward,  as  he  was  incapable  of 
turning  his  head  so  as  to  see  what  took  place  at  his  side.  As  to  the 
oodicil,  it  appears  that  it  was  attested  and  subscribed  by  the  three 
witnesses  in  the  same  room  with  the  testator,  at  a  table  by  the  side 
of  the  bed  about  four  feet  from  his  head.  The  contestant  con- 
tends that  this  attestation  was  insufficient,  because  the  testator 
did  not  and  could  not  see  the  witnesses  subscribe  their  names.  It 
has  been  held  by  some  courts,  upon  the  construction  of  similar 
statutes,  that  such  an  attestation  is  not  sufficient.  See  Aikin  v. 
Weckerly,  19  Midi.  482,  505 ;  DototMs  WM,  42  Wis.  66  ;  Tribe  v. 
Tribe,  13  Jur.  793  ;  Jotiee  v.  Tuck,  3  Jones  (K  G.)^  202 ;  Ora/iam 
V.  Oraham,  10  Ired.  219.  But  we  are  of  opinion  that  so  nice  and 
narrow  a  construction  is  not  required  by  the  letter,  and  would  de- 
feat the  spirit  of  our  statute. 

It  is  true  that  it  is  stated,  in  many  cases,  that  witnesses  are  not 
in  the  presence  of  a  testator  unless  they  are  within  his  sight ;  but 
these  statements  are  made  with  reference  to  testators  who  can  see. 
As  most  men  can  see,  vision  is  the  usual  and  safest  test  of  presence 
but  it  is  not  the  only  test.  A  man  may  take  note  of  the  presence 
of  another  by  the  other  senses,  as  hearing  or  touch.  Certainly  if 
two  blind  men  are  in  the  same  room  talking  together  they  are  in 
each  other's  presence.  If  two  men  are  in  the  same  room  convers- 
ing together  and  either  or  both  bandage  or  close  their  eyes,  they  do 
not  cease  to  be  in  each  other's  presence. 

In  England,  where  the  tendency  of  the  courts  has  been  to  con- 
strue the  statute  with  great  strictness,  it  has  always  been  held  that 
a  blind  man  can  make  a  valid  will,  although  of  course  he  cannot 
aee,  if  he  is  sensible  of  the  presence  of  the  witnesses  through  the 
other  senses.  Pieretfs  GoodSy  1  Bob.  Ecc.  278 ;  Fincham  v.  Ed- 
wards, 3  Curt  Ecc.  63.  It  would  be  agamst  the  spirit  of  our 
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•tatutet  to  hold,  that  becauae  a  man  is  blind  or  becaoBe  he  is  obliged 
to  keep  hia  eyes  bandaged,  or  becauae  by  an  injury  he  ia  preTented 
from  uaing  hia  aight,  he  ia  deprired  of  the  right  to  make  a  wilL 

The  atatute  doea  not  make  the  teat  of  the  validity  of  a  will  to  be 
that  the  teatator  mnat  aee  the  witneaaea  aubecribe  their  namea; 
they  moat  aubecribe  **  in  hia  preaence ; ''  but  in  caaea  where  he  haa 
loat  or  cannot  uae  hia  aenae  of  aight,  if  hia  mind  and  hearing  are 
not  affected,  if  he  ia  aenaible  of  what  ia  being  done,  if  the  witneaaea 
aubecribe  in  the  aame  room,  or  in  audi  cloae  proximity  aa  to  be  within 
the  line  of  yiaion  of  one  in  hia  poaition  who  could  aee,  and  within 
hia  hearing,  they  aubecribe  in  hia  preaence  ;  and  the  will,  if  other- 
wiac  duly  executed,  ia  ralid.  In  a  caae  like  the  one  before  ua,  there  ia 
much  leaa  liability  to  deception  or  impoaition  than  there  would  be 
iu  the  caae  of  a  blind  man,  becauae  the  teatator,  by  holding  the 
will  before  hia  eyea,  could  determine  by  aight  that  the  will  aub- 
acribed  by  the  witneaaea  waa  the  aame  will  executed  by  him.  We 
are  of  opinion  therefore  that  the  codicil  waa  duly  atteated  by 
the  witneaaea. 

The  facta  in  regard  to  the  atteatation  of  the  original  will  do  not 
materially  differ  from  thoae  aa  to  the  codicil.  The  witneaaea 
aigned  the  will  at  a  table  nine  feet  diatant  from  the  teatator,  which 
waa  not  in  the  aame  room,  but  near  the  door  in  an  adjoining  room. 
The  door  waa  open,  and  the  table  waa  within  the  line  of  yiaion  of 
the  teatator,  if  he  had  been  able  to  look,  and  the  witneaaea  were 
within  hia  hearing.  The  teatator  could  hear  all  that  waa  aaid,  and 
knew  and  underatood  all  that  waa  done  ;  and  after  the  witneaaea 
had  aigned  it,  and  aa  a  part  of  the  res  gestm,  it  waa  handed  to  the 
teatator,  and  he  read  their  namea  aa  aigned,  and  aaid  he  waa  glad  it 
waa  done.  For  the  reaaona  before  atated,  we  are  of  opinion  that 
thia  waa  an  atteatation  in  hia  preaence,  and  waa  aufficient 

The  reault  is,  that  the  decree  of  the  juatice  who  heard  the  caae, 
admitting  the  will  and  codicil  to  probate,  muat  be  affirmed. 

Decree  affirmed. 
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Samuel  v.  Chek^y. 

Camisr — deUverjf  to  impatiar. 

A.  hind  a  shop  and  a  poot-offlce  box  in  Saratoga  Springs,  N.  Y.,  assuming  the 
name  of  a  repatable  cigar  merchant  of  that  town.  He  then  wrote  to  the 
plaintiflT  bj  post,  ordering  cigars,  giving  his  assamed  name  and  the  number 
of  his  poet-offlce  box.  The  plaintiff  shipped  the  goods  to  him  bj  the  de- 
fendant, a  common  carrier,  addressed  in  the  assumed  name  at  Saratoga 
Springs,  and  advised  him  bj  mail  of  the  shipment,  addressing  him  in  that 
name  with  the  number  of  the  post-office  box.  The  plaintiff  supposed  the 
order  came  from  the  merchant  whose  name  was  assumed,  and  relied  on  his 
financial  responsibilitj.  The  defendant  delivered  the  goods  to  A.,  who 
receipted  for  them  in  his  assumed  name,  and  soon  afterward  absconded. 
MM^  that  in  the  absence  of  negligence  the  defendant  was  not  liable.* 

ACTION  for  conversion.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

8.  D.  Warren,  Jr.,  and  L.  D,  Brafideis,  for  plaintiff. 

A.  Buss,  for  defendant. 

Morton,  G.  J.  The  principal  facts  in  this  case,  regarded  in  the 
light  most  faTorable  to  the  plaintiff,  are  as  follows  : 

In  June,  1881,  a  swindler,  assuming  the  name  of  A.  Swannick, 
sent  a  letter  to  the  plaintiff  asking  for  a  price  list  of  cigars,  and 
giving  his  address  as  **  A.  Swannick,  P.  0.  box  1595,  Saratoga 
Springs,  N.  Y.'*  The  plaintiff  replied,  addressing  his  letter  accord- 
ing to  this  direction.  The  swindler  then  sent  another  letter  oi*dering 
a  quantity  of  cigars.  The  plaintiff  forwai'ded  the  cigara  by  the 
defendant,  who  is  a  common  carrier,  and  at  the  same  time  sent  a 
letter  to  the  swindler  addressed  ^A.  Swannick,  Esq.,  P.  0.  box 
1595,  Saratoga  Springs,  N.  Y.,''  notifying  him  that  he  had  so  for- 
warded the  goods. 

There  was  at  the  time  in  Saratoga  Springs  a  i*eputable  dealer  in 
groceries,  liquors  and  cigars  named  Arthur  Swannick,  who  had  his 
shop  at  the  comer  of  Ash  street  and  Franklin  street,  and  who  is- 
sued his  cards  and  held  out  his  name  on  his  signs  and  otherwise  as 

*  See  So.  Ex,  Co.  t.  Van  Meter  (17  Fla.  783).  85  Am.  Rep.  107. 
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'^  A.  Swaunick/'  He  was  in  good  credit,  and  was  so  reported  in  the 
books  of  E.  Russell  &  Co.,  a  well-known  mercantile  agency,  of 
whom  the  plaintiff  made  inquiries  before  sending  the  goods.  No 
other  A.  Swannick  appeared  in  tlie  Saratoga  Directory  for  1881,  or 
was  known  to  said  mercantile  agency.  But  in  June,  1881,  a  man 
hired  a  shop  at  No.  16  Congress  street,  Saratoga  Springs,  under  the 
name  of  A«  Swannick,  and  also  hired  a  box,  numbered  1595,  in  the 
post-offioe,  and  lued  iurinted  letter-heads  with  his  name  printed  as 
**A.  Sw«nni«k,  P.O.  box  1595."  This  man  wrote  the  letters  to  the 
plaintiff  above  spoken  of,  and  received  the  answers  sent  by  the 
plaintiff.    He  soon  after  disappeared. 

The  plaintiff  supposed  that  the  letters  were  written  by,  and  that 
he  was  dealing  with,  Arthur  Swannick.  He  sent  the  goods  by  the 
defendant,  the  packages  being  directed  "  A.  Swannick,  Saratoga 
Springs,  N.  Y." 

The  defendant  carried  the  packages  safely  to  Saratoga  Springs. 
On  July  I,  the  defendant,  by  his  agent,  carried  a  package  of  cigan 
directed  to  A.  Swannick  to  the  said  Arthur  Swannick,  who  refused 
to  receive  it  on  the  ground  that  he  hod  ordered  no  cigars.  After- 
ward, on  the  arrivaJ  <of  the  packages,  the  value  of  which  is  sought 
to  be  recovered  in  this  suit,  the  defendant  carried  the  same  to  the 
shop  No.  16  Congress  street,  and  delivered  th^n  to  the  person  ap- 
pearing to  bo  the  occupant  of  the  shop,  and  took  receipts  signed  by 
him  as  •"  A.  Swarniick." 

We  assume  that  his  real  name  was  not  A.  Swannick,  but  that  ha 
fraudulently  assumed  this  luune  in  Saratoga  Springs  and  in  his 
dealings  with  the  plaintiff. 

The  question,  idiether  under  these  circumstanoes,  the  property 
in  the  goods  passed  to  tlie  swindler,  so  that  a  bona  fide  purchassr 
could  hold  them  against  the  plaintiff,  is  one  not  free  from  difficulty, 
and  upon  which  there  are  conflicting  decisions.  The  recent  case  of 
Cundy  v.  Lindsay ^  3  App.  Cas.  459,  is  similar  to  the  case  at  bar  in 
many  of  its  features  ;  and  it  was  there  held  that  thei'e  was  no  side, 
that  the  property  did  not  pass  to  the  swindler,  and  therefore  that 
the  plaintiffs  could  recover  its  value  of  an  innocent  purchaser. 
That  this  case  is  very  near  the  line  is  shown  by  the  fact  that 
such  eminent  judges  as  Blackburk  and  Mellok  differed  from 
the  ffnal  decision  of  the  House  of  Lords.  Lindsay  t.  Oundy, 
1  Q.  B.  D.  348. 

But  it  is  not  necessary  to  decide  this  question,  because  the  liability 
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of  the  defendant  as  a  common  carrier  does  not  neeeasarily  tarn  upon 
it.  The  contract  of  the  carrier  is  not  that  he  will  aaoertaisi  who  is 
the  owner  of  the  goods  and  delirer  them  to  him,  but  that  he  will 
deliyer  the  goods  according  to  the  directions.  If  a  man  sells  goods 
to  A.,  and  by  mistake  directs  them  to  &,  the  carrier's  Anij  is  per- 
formed if  he  delivers  them  to  B.,  although  the  unexpressed  intention 
of  the  forwarder  was  that  they  shoold  be  delivered  to  A. 

If  at  the  time  of  this  transaction,  the  man  who  was  in  corre- 
spondence-with  the  plaintiflT  had  been  the  only  man  in  Saratoga 
Springs  known  as,  or  who  called  himself,  A.  Swannick,  it  cannot 
be  doubted  that  it  would  have  been  the  defendant's  duty  to  deliver 
the  goods  to  him  according  to  the  direction,  although  he  was  an 
impostor,  who  by  fraud  induced  the  plaintiff  to  send  the  goods  to 
him.  Di^nbar  v.  Boston  &  Providence  SaUroadf  110  Mass.  26 ; 
8.  c,  14  Am.  Hep.  576.  The  fact  that  there  were  two  bearing  the 
name  made  it  the  duty  of  the  defendant  to  ascertain  which  of  the 
two  was  the  one  to  whom  the  plaintiff  sent  the  goods. 

Suppose  upon  the  arrival  of  the  goods  in  Saratoga  Springs,  the 
impostor  had  appeared  and  claimed  them ;  to  the  demand  of  the 
defendant  upon  him  to  show  that  he  was  the  man  to  whom  they 
were  sent,  he  replies,  *^  True,  there  is  another  A.  Swannick  here, 
but  he  has  nothing  to  do  with  this  matter ;  I  am  the  one  who 
ordered  and  purchased  the  goods  ;  here  is  the  bill  of  the  goods, 
and  here  is  the  letter  notifying  me  of  their  consignment  to  me, 
addressed  to  me  at  my  P.  0.  box  1595."  The  defendant  would  be 
justified  in  delivering  the  goods  to  him,  whether  he  was  the  owner 
or  not,  because  he  had  ascertained  that  he  was  the  person  to  whom 
tiie  plaintiff  had  sent  them.  It  is  true  the  defendant  did  not  make 
these  inquiries  in  detail ;  but  if,  by  a  rapid  judgment,  often  necessary 
in  carrying  on  a  large  business,  he  became  correctly  satisfied  that 
the  man  to  whom  he  made  the  delivery  was  the  man  to  whom  the 
plaintiff  sent  the  goods,  his  rights  and  liabilities  are  the  same  as  if 
he  had  pursued  the  inquiry  more  minutely. 

The  plaintiff  contends  that  he  intended  to  send  the  goods  to 
Arthur  Swannick.  It  is  equally  true  that  he  intended  to  send  them 
to  the  person  with  whom  he  was  in  correspondence.  We  think  the 
more  correct  statement  is  that  he  intended  to  send  them  to  the  man 
who  ordered  and  agreed  to  pay  for  them,  supposing  erroneously 
that  he  was  Arthur  Swannick.  It  seems  to  us  that  the  defendant, 
in  answer  to  the  plaintiff's  claim,  may  well  say,  we  have  delivered 
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the  goodB  introBted  to  ub,  according  to  your  directions^  to  the  man 
to  whom  you  sent  them,  and  who^  as  we  were  induced  to  believe  by 
your  acts  in  dealing  with  him,  was  the  man  to  whom  you  intended 
to  send  them ;  we  are  guilty  of  no  fault  or  negligence. 

The  case  at  bar  is  in  some  respects  similar  to  the  case  of  JfKisan 
V.  AT  Ivor,  L.  R.,  6  Ex.  36.  There  theplaintifb,  induced  by  a  ficti- 
tious order  sent  to  them  by  one  Heddell^  an  agent  of  theirs  to  pro- 
cure orders,  sent  goods  by  the  defendants,  who  were  carriers, 
addressed  to  <'C.  Tait  &Co.,  71  George  street,  Glasgow."  There 
was  no  such  firm  as  C.  Tait  &  Ca,  but  Heddell  had  made  arrange- 
ments to  receive  the  goods  at  No.  71  George  street.  Upon  the  arri- 
val of  the  goods,  the  defendants,  in  the  usual  course  of  business,  sent 
a  notice  to  71  George  street  for  the  consignee  to  call  for  the  goods, 
the  notice  saying  that  it  ought  to  be  indorsed  so  as  to  operate  as  a 
delivery  order.  Heddell  indorsed  the  notice  in  the  name  of  '^  0. 
Tait  &  Co. ,"  and  send  it  to  the  defendants  by  a  carter,  to  whom  the 
goods  were  delivered.  It  was  held  that  the  defendants  were  not 
liable,  upon  the  ground  that  no  negligence  was  shown,  and  that 
having  delivered  the  goods  according  to  the  directions  of  the  plaint- 
iff, they  had  performed  their  duty ;  and  the  fact  that  they  deliv- 
ered to  some  person  to  whom  the  plaintiff  did  not  intend  delivery 
to  bo  made,  was  not  sufficient  to  make  them  liable  for  a  conversion. 
See  Heugh  v.  London  &  North-  Western  Railroad,  L.  R,  5  Ex.  51 ; 
Clough  V.  London  di  North-  Western  Railroad,  L.  R.,  7  Ex.  26. 

The  cases  of  Willow  v.  Vermont  di  Massachusetts  Railroad^  43 
Vt.  700 ;  s.  c,  1  Am.  Sep.  365,  American  Express  Co.  v.  FMchar, 
25  Ind.492,  and  Rice  v.  Oswego  £  Syracuse  Railway,  50  N.  Y.  213; 
8.  c,  10  Am.  Rep.  475,  differ  widely  in  their  facts  from  the  case  at 
bar,  and  arc  distinguishable  from  it. 

Upon  the  facts  of  this  case,  we  are  of  opinion  that  the  defendant 
is  not  liable,  in  the  absence  of  any  proof  of  negligence ;  and  there- 
fore that  the  rulings  at  the  trial  were  sufficiently  favorable  to  the 
plaintiff. 

Exertions  overruled. 
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ZafM89rd  and  UnatU^n^gUgmice. 

A  landlord  la  not  liable  to  his  tenant  for  a  personal  injurj  bj  reason  of  a  de- 
feet  In  a  stairway  in  the  tenement,  caused  bj  a  preTioos  tenant,  there  having 
been  opportunity  to  examine  the  premises  at  the  time  of  hiring,  and  no 
warranty  of  fitness,  and  no  knowledge  on  the  landlord's  part  of  any  unsafe- 
nees.    {See  note,  p.  474.) 


ACTION  for  personal  injuries.    The   opinion  states  the  case. 
The  defendant  had  a  verdict  below. 

B.  D.  Smith  d  F.  W.  Kittredge,  for  plaintiff. 
8.  B,  Ives,  Jr.,  for  defendants. 

FiBLD,  J.  There  is  no  warranty  implied  in  the  letting  of  an  un- 
furnished house  or  tenement  that  it  is  reasonably  fit  for  use. 
Button  T.  Gerrish,  9  Gush.  89;  Ihstsr  y.  Peyser,  id.  242; 
Boupe  T.  Qenin,  45  N.  Y.  119 ;  s.  c,  6  Am.  Sep.  47;  Hart  y. 
Windsor,  12  M.  &  W.  68 ;  Sutton  y.  Temple,  id.  52  ;  Wilson  v. 
lin^  HcUton,  2  Bx.  D.  336.  The  tenant  takes  an  estate  in  the 
premises  hired,  and  persons  who  occupy  by  his  permission,  or  as 
members  of  his  family,  cannot  be  considered  as  occupjring  by  the 
inyitation  of  the  landlord,  so  as  to  create  a  greater  liability  on  the 
part  of  the  landlord  to  them  than  to  the  tenant.  The  tenant  is  in 
possession,  and  he  determines  who  shall  occupy  or  enter  the  prem- 
ises. Bobbins  v.  Jones,  15  C.  B.  (N.  S.)  221 ;  Jaffe  y.  Harteau, 
56  N.  Y.  389 ;  8.  c,  15  Am.  Bep.  438. 

In  the  case  at  bar,  there  was  no  express  or  implied  warranty,  and 
no  actual  fraud  or  misrepresentation.  If  the  action  can  be  main- 
tained, it  must  be  on  the  ground  that  it  was  the  duty  of  the  de- 
fendants to  inform  the  tenant  of  the  defect  in  the  staircase  ;  this 
duty,  if  it  exists,  does  not  arise  from  the  contract  between  the  par- 
ties, but  from  the  relation  between  them,  and  is  imposed  by  law. 
If  such  a  duty  is  imposed  by  law,  it  would  seem  that  there  is  no 
distinction,  as  a  ground  of  liability,  between  an  intentional  and  an 
unintentional  neglect  to  perform  it ;  but  in  such  a  case  as  this  is, 
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there  ean  be  no  such  datj  without  knowledge  of  the  defect  There 
is  no  evidence  of  any  such  knowledge,  except  on  the  part  of  G.  D. 
Hunking,  and  the  other  defendants  cannot  in  any  event  be  held 
liable,  unless  his  knowledge  can  be  imputed  to  them,  as  the  knowl- 
edge of  their  agent  in  letting  the  premises.  The  evidence  is  in- 
sufficient to  warrant  the  jury  in  finding  that  0«  D.  Hunking  inten- 
tionally concealed  the  defect  from  the  tenant ;  and  the  action,  if 
it  can  be  maintained,  must  proceed  upon  the  ground  of  neglect  to 
perform  a  duty  which  the  law  imposed  upon  the  defendants. 

A  tenant  is  a  purchaser  of  an  estate  in  the  land  or  building  hired; 
and  Keates  v.  Cadogan,  10  G.  B.  591,  states  the  general  rule,  that 
no  action  lies  by  a  tenant  against  a  landlord  on  account  of  the  con- 
dition of  the  premises  hired,  in  the  absence  of  an  express  warranty 
or  of  active  deceit.  See  also  Bobbins  v.  Jones,  15  G.  B.  (N.  S.)  240. 
This  is  the  general  rule  of  caveai  enipior.  In  the  absence  of  any 
warranty,  express  or  implied,  the  buyer  takes  the  risk  of  quality 
upon  himself.  Hight  v.  Bacon,  126  Mass.  10 ;  Ward  v.  Hobbs,  3 
Q.  B.  D.  150 ;  Howard  v.  Enierson,  110.  Mass.  320 ;  s.  c,  14  Am. 
Bep.  608.  This  rule  does  not  apply  to  cases  of  fraud.  It  does  not 
apply  to  the  sale  or  delivery  of  dangerous  or  noxious  articles.  It  is 
held  tliat ''  a  man  who  delivers  an  article,  which  he  knows  to  be 
dangerous  or  noxious,  to  another  person,  without  notice  of  its 
nature  or  qualities,  is  liable  for  any  injury  which  may  reasonably  be 
contemplated  as  likely  to  result,  and  which  does  in  fact  result 
therefrom,  to  that  person  or  any  other,  who  is  not  himself  at  fault" 
Wellington  v.  Downor  Kerosene  Oil  Co*,  104  Mass.  64 ;  Iforiofi  v. 
SewaO,  106  id.  143 ;  s.  c,  8  Am.  Bep.  298.  The  foundation  of 
liability  in  these  cases,  when  there  is  no  warranty  and  no  misrep- 
resentation, is  negligence.  George  v.  Skivingion,  L.  B.,  5 
Ex.  1. 

French  v.  Vining,  102  Mass.  132 ;  s.  c,  3  Am.  Bep.  441,  rests 
upon  negligence,  or  upon  an  implied  warranty  that  the  hay  was  fit 
to  be  fed  to  cows.  This  principle  of  law  relating  to  dangerous  or 
noxious  articles  has  been  applied  to  the  letting  of  tenements.  Minor 
V.  Sharon,  112  Mass.  477 ;  s.  c,  17  Am.  Bep.  122,  and  Cesar  v. 
KanUz,  60  N.  Y.  229 ;  s.  c,  19  Am«  Bep.  164,  were  both  cases  in 
which  a  tenement  or  an  apartment  was  let  infected  with  small-pox. 
In  the  first,  the  jury  found  that  the  lessor  concealed  his  knowledge 
that  the  tenement  was  so  infected,  in  order  to  induce  the  lessee  to 
hire  and  occupy  it ;  but  the  declaration  was  not  for  deceit,  but  for 
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Begligenoe  in  omitting  to  inform  the  plaintifF^  and  the  opinion  pro- 
ceeds a})on  the  gronnd  of  negligence. 

In  Cksar  v.  Karuiz^  it  does  not  appear  that  there  was  any  inten- 
tional concealment,  and  the  decision  rests  npon  the  non-performance 
by  the  defendant  of  liis  duty  to  inform  the  plaintiff.  It  is  not  set- 
tled how  far  this  exception  to  the  general  rule  extends.  It  has  been 
said  that  there  is  no  implied  warranty  that  land  let  for  agricultural 
pnrposes  is  free  from  noxious  trees  which  injure  or  destroy  cattle  or 
sheep.  ErMne  y.  Adeans,  L.  R.,  8  Gh.  756.  When  a  house  is 
infected  with  smaH-pox,  the  danger  to  life  is  from  a  cause  that  can- 
not be  discoyered  by  the  tenant  from  any  examination  he  may  make. 
It  is  obyions  that  there  may  be  other  concealed  sources  of  mischief 
about  a  house,  which  no  examination  can  discover.  Spring-guns 
might  be  set  in  it ;  traps  or  other  contrivances  might  exist,  which 
would  injure  the  most  careful  occupant  If  the  landlord  knew  of 
such,  it  might  be  held  to  be  his  duty  to  give  information  to  the 
tenant  Such  traps  or  contrivances  are  not  merely  a  want  of  repair ; 
they  are,  in  a  sense,  active  agencies  of  mischief,  which  no  tenant 
would  expect  to  find  in  even  a  decayed  and  ruinous  tenement. 

Without  undertaking  to  determine  the  limits  of  this  exception  to 
the  general  rule,  we  think  the  case  at  bar  is  not  within  the  exception. 
The  defect  was  that  in  the  back  staircase  ''the  tread  of  the  second 
stair  had  been  sawed,  about  four  inches  from  each  end,  across  to 
within  about  an  inch  of  the  back  side  of  it,  and  lengthwise  cut  out 
about  an  inch  from  and  parallel  to  the  back  side  of  the  trcud,"  and 
was  at  the  time  of  the  accident  unsupported.  It  is  argued  that  this 
was  in  effect  a  trap ;  but  if  this  be  so,  there  is  no  sufficient  evidence 
that  0.  D.  Hunking  knew  it  to  be  a  trap.  There  was  no  evidence 
that  he  caused  the  step  to  be  sawed  out ;  and  the  only  evidence  of 
knowledge  on  his  part  that  it  had  been  done  was  from  his  own 
statement  to  the  effect  that  he  knew  that  the  step  had  been  sawed 
out ;  that  he  tried  the  step,  and  it  bore  his  weight,  and  he  thought 
it  would  bear  anybody's.  The  saw  cuts  must  have  been  visible  to 
any  one  who  examined  the  step.  The  tenant  made  no  examination 
of  it  There  is  no  evidence  that  G.  D.  Hunking  knew  tliat  the 
step  was  dangerous,  unless  this  could  be  inferred  from  his  knowl- 
edge that  the  step  had  been  sawed  out  The  tenant  having  neglected 
to  require  any  warranty  from  his  landlord,  and  having  had  full 
opportunity  to  examine  the  tenement,  it  was  his  own  fault  if  he  did 
not  see  what  was  apparent  upon  the  surface.  If  the  saw  cuts  visible 
Vol.  XLVI  —  60 
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on  the  surfaoe  were  such  aa  to  put  a  reasonable  man  upon  inquiry 
into  the  nature  of  the  support  to  the  tread  of  the  step^  it  was  the 
tenant's  fault  that  he  did  not  examine  into  that.  There  was  no 
eyidence  that  G.  D.  Hunking  knew  that  the  step  would  giye  way 
if  any  one  put  his  foot  upon  it.  If  we  disregard  all  that  part  of  his 
statement  which  was  in  his  favor,  there  only  remains  evidence  that 
he  knew  the  step  had  been  sawed  out,  and  this  an  examination  by 
tlic  tenant  must  have  disclosed.  Buildings  are  let  in  all  sorts  of 
condition,  and  the  law  is  unusually  strict  in  exempting  the  land- 
lord from  liability  for  injuries  arising  from  defects  when  there  is  no 
warranty  and  no  actual  deceit  Tenants  often  make  slight  changes 
in  the  premises  for  their  own  convenience,  the  effect  of  which  the 
landlord  cannot  without  examination  know.  If  a  succeeding 
tenant  is  permitted  to  examine  the  premises,  the  rule  of  cnvetU 
€tnpU>r  applies. 

Judgment  upon  ih$  verdict. 

Note  bt  tbk  RBPOBraR.-See  fToodl  v.  IVoiimlmia  Stoom Go.,  184 MM8.a80;  a.  a,  45 
Am.  Bep.  M4. 

In  ChadMokk  t.  fToodtroftl,  New  York  City  Court,  OeDeral  Term,  Deoember,  1888, 13 
Abb.  N.  C.  441, it  was  held  that  the  loaeee,to  an  action  for  rent.cannot  counterelaim  dam- 
ages for  the  Bickneae  of  himaelf  and  family,  resultlnic  from  the  eaoape  of  aewer  gas  be- 
caoae  of  defective  plumbing,  if  the  lessor  was  not  guilty  of  any  wrongful  concealment  of 
the  facts,  for  there  is  no  Implied  covenant  on  the  part  of  a  lessor  as  to  the  plumbing. 
The  court  said  :  "  That  there  mi^  exist  such  a  deception,  either  by  a  suppreesion  of  the 
truth  or  a  suggestion  of  falsehood,  is  not  questioned,  as  when  a  landlord  lets  premlsM 
which  are  infected  by  a  contagious  disease  {Minor  v.  SIkirrm,  IIS  Mass.  477  i  s.  c  17  Am. 
Rep.  128;  Cescir  ▼.  Karvlz,  80  N.  Y.  £S8 ;  s.  c,  19  Am.  Hep.  164),  or  the  presence  of  a 
stench  proceeding  from  an  unknown  cause,  which  makes  the  premises  untenantable  ( Wai' 
lau  T.  LenU  1  Daly.  481),  or  the  fact  that  the  house  had  been  previously  used  as  a  house 
of  prostitution  {Rhlnelaiider  v.  Seameiv,  13  Abb.  N.  C.  455)«  but  In  view  of  the  paeadinga 
and  the  proof,  and  the  ezpreas  disclaimer  of  any  blameable  or  wrongftil  concealment,  It 
cannot  be  claimed  that  the  case  at  bar  could  be  brought  within  this  category.    •    •    #    ♦ 
It  would  seem  however  from  the  number  of  cases  which  come  before  the  court  for  deter- 
mination, that  plumbing  is  deemed  exceptional  in  its  character.    The  roof  may  leak,  the 
plastering  give  way,  the  doors  and  window^  be  broken,  and  other  misfortunes  incident 
to  housekeeping  may  occur,  and  no  claim  is  made  that  an  eviction  has  been  established,  or 
a  right  of  action  has  accrued  aoainst  the  landlord  for  the  tenant's  iU*health,  but  if  a  pipe 
becomes  filled  up  (by  neglect  or  otherwise),  or  the  solder  becomes  loosened,  or  the  pipe 
Itself  becomes  deranged,  or  the  main  sewer  Is  in  such  condition  as  to  empty  the  traps,  the 
tenant  for  some  reason  claims  that  a  different  rule  applies.  Now  if  a  tenant  elects  to  hire 
a  house  which  empties  Into  a  sewer,  with  ramifications  throughout  his  sleeping  apart- 
ments, he  does  so  with  all  the  liabilities  that  such  an  election  engenders,  and  with  full 
knowledge  that  no  plumber  has  yet  been  able  to  keep  out  the  gas  or  prevent  the  smells. 
The  repairs  of  a  sewer  pipe  are  not  different  from  the  repair  of  a  window  or  a  door,  and 
the  distinguishing  injuiy  arising  from  such  neglect  is  not  only  incidental  and  remote,  but 
as  matter  of  fact,  Is  the  result  of  the  tenant^s  own  election.  He  hired  the  premises  with  ftili 
knowledge  of  these  connections,  and  the  landlord  Is  not  chaigeable  with  such  consequen- 
tial Injuries  as  msy  arise  from  any  defect  that  time  and  use  produce.  Under  such  circum- 
stances smells  and  even  sickness  are  not  only  not  extraordinary,  but  are  inevitable,  and  I 
fall  to  see  how  this  furnishes  any  ground  of  action  against  the  landlord.    The  party  iHio 
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hires  has  an  opportunity  to  eauunine  the  hoosn,  and  he  can  examine  the  ptnmhiog.as  well 
as  the  walb,  In  ao  for  as  it  can  be  examined  at  all,  and  he  has  possiblj  as  much  knowledge 
as  the  lessor,  for  there  is  no  implied  covenant  as  to  plumbing  any  more  than  of  plastering 
orpaintingor  tinning.  In  one  sense  it  may  be  said  that  it  Is  concealed,  and  the  tenant 
could  not  tell  what  he  was  hiring,  but  the  same  may  be  said  of  nearly  all  the  carpenter 
work,  the  brick  work,  and  nearly  CTeiy  portion  of  a  building  of  a  substantial  character. 
The  charge  of  concealment  and  deception  in  this  class  of  cases  Is  undoubtedly  an  outgrowth 
of  anger  which  has  Its  source  from  the  palnAil  result  of  such  defects,  but  the  law  In  Its  pres- 
ent state  ftamlshes  no  remedy  to  the  tenant  that  I  know  of,  and  it  rests  with  the  legisla- 
ture to  make  landlords  and  builders  liable  in  such  cases,  for  the  common  law  throws  the 
responsibility  upon  the  tenant,  and  I  know  of  no  provision  which  exempts  the  plumbing 
or  the  sewer  flxtures  from  these  well  settled  provistons.  As  In  Fiotter  v.  Pevur^  83  Mass. 
243,  where  the  lease  declared  that  the  house  was  in  perfect  order,  and  a  defective  drain 
which  produced  a  disagreeable  stench  was  subsequently  discovered,  It  was  held  that  the 
lease  had  reference  only  to  the  condition  of  the  house  as  an  edifice,  and  not  to  the  present 
and  future  purity  of  the  air  within  it.  As  matter  of  fact,  the  condition  of  pipes  and  of 
plumbing  in  a  house  is  easily  determined,  and  it  is  not  claimed  in  the  case  at  bar  that  there 
existed  any  secret  or  hidden  murce  of  danger  to  the  health  except  such  as  would  natu- 
rally arise  from  unrepaired  pipes.  The  mere  fact  that  these  pipes  are  connected  with  an 
unhealthy  sewer  which  causes  fMid  odors,  in  do  sense  creates  greater  liability  on  the  part 
of  the  plainttir  than  If  there  were  no  such  connections  and  no  such  odors.  Neither  does 
that  fact  estabttsh  higher  rights  in  faror  of  the  tenant  in  cases  like  the  present,  where  the 
party  hires  with  full  opportunity  to  examine  the  premises,  and  with  knowledge  that  the 
connecting  pipes  opened  into  the  sewer.  That  there  exists  any  implied  warranty  on  the 
part  of  a  kmdlord  in  renting  a  house  that  sewer  gas  shall  not  escape  and  make  the  house 
unhealthy,  is  wholly  wanting  In  precedent  and  in  analogy,  and  as  stated  above  there  is  no 
implied  warranty  in  any  lease  that  it  is  fit  for  the  use  to  which  it  is  designed  by  the  ten- 
ant, or  even  that  a  dwelling-house  is  habitable.  Hart  v.  fRndtwr,  13  M.ft  W.  68 ;  8utton  v. 
T^mpU,  id.  W ;  Heard  v.  Chapman,  16  L.  T.  Rep.  437  ;  Cteavta  ▼  WWouQliby,  7  HiU,  88 ; 
Surpliee  v.  Faimgwttrth ,  8  Scott  N.  R.  807 ;  FraneOt  v.  Cockentt^  L.  R.,  5  Q.  B.  601 ;  Jonct 
V.  Jugt,  87  L.  J.,  Q.  B.  80 ;  Searie  v.  Laf>eriek,  L.  R.,  9  Q.  B.  48 ;  Wat  Lake  v.  De  Oraw, 
%  Wend.  089 ;  DuOoh  v.  Oerith,  9  Cush.  89 ;  Foeter  v.  Pey&gr,  id.  348 ;  McOUuhan  v.  Tatt- 
nuidge,  87  Barb.  818  ;  Sutphen  v.  Seebam,  Com.  PI.  Gen.  Term,  May  18, 1883 ;  True^dett  v. 
Booth t  4  Hun,  100 ;  Nemelty  v.  Naylor,  18  Alb.  L.  J.  488;  LaugMin  v.  JSTfe/,  16  id.  286  ; 
Krueger  v.  Farrant,  28 Minn.  885:  s.  c. .  48  Am.  Rep.  283 ;  WiiMnson  v.  C7atise}i,  29  Minn. 
9\ ;  Aneifant  v.  Smart,  11  Rep.  784.*'. 

In  Midlen  t.  Bainear^  46  N.  J.  L.  680,  an  action  for  injury  to  the  tenant  by  the  break- 
ing down  of  ,a  balcony,  the  defendant's  counsel  also  requested  the  court  to  charge 
*'  that  a  lessor,  as  such,  in  the  absence  of  some  covenant  or  agreement  to  that  effect,  Is 
not  bound  to  make  repairs  upon  leased  premises,  and  therefore  If  the  Jury  are  not  satis- 
fied that  the  defendant  entered  into  an  agreement  with  the  plaintiff  to  keep  the  premises 
in  question  In  repair,  she  Is  not  liable  in  this  action."  The  court  declined  so  to  charge, 
except  with  the  modification  that  *  *  the  owner  Is  bound  to  keep  his  property  in  a  safe 
condition."  On  appeal  the  Supreme  Court  said  :  ' '  This  also  was  erroneous.  It  is  well 
settled  that  no  obligation  binding  the  landlord  to  make  repairs  is  tmpUed  by  law. 
HeinUe  v.  BentUy,!  Stew.  Eq.  56S.  The  general  doctrine  of  the  law  is,  that  upon  a  demise 
there  is  no  implied  contract  that  the  property  is  fit  for  the  use  for  which  the  lessee  requires 
it,  whether  for  hsbitatlon,  occupation  or  cultivation.  There  is  no  implied  duty  on  the 
owner  of  a  house,  which  is  in  a  ruinous  and  unsafe  condition,  to  inform  a  proposed  ten- 
ant that  it  is  unfit  for  habitation,  and  no  action  will  lie  against  him  for  an  omission  to  do 
so,  in  the  absence  of  express  warranty  or  deceit.  An  obligation  on  the  part  of  the  land- 
lord will  not  be  implied  that  he  shall  make  substantial  repairs  because  of  the  premises 
being  in  a  dangerous  condition,    l^aumhen;  v.  Young,  15  Vroom,  381 ;  s.  o.,  84  Am.  Rep. 
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OuxMiKO  Y.  Ounnre. 

(WIUm.881) 
Mairriage — dvMree — ccmdonaUm^, 

The  hoBbftiid't  condonation  of  the  wife's  adultery  does  not  debar  her  from 
diTOToe  from  him  on  aooonnt  of  his  subseqnent  adnltezy. 

T\IVOECE.    The  opinion  states  the  point 

J?.  D.  Sohter,  for  libellani. 

E.  P.  Usher  and  /.  P.  TSreadwetl,  for  libellee. 

G.  Allkn,  J.  No  testimony  was  taken  at  the  trial  in  support  of 
the  libellee's  offer  to  prove  that  the  libellant  had  committed  adol- 
tery^  and  confessed  the  same  to  him ;  but  for  the  purpose  of  de- 
termining this  case^  it  must  be  assumed  that  he  could  have  proved 
the  facts  which  he  offered  to  prove ;  and  the  question  thus  presented 
for  decision  is,  whether  a  married  woman,  who  has  committed 
adultery,  and  confessed  it  to  her  husband,  and  been  expressly  for- 
given by  him,  and  who  has  lived  with  him  for  six  years  thereafter, 
is  debarred  from  maintaining  a  libel  for  a  divorce  on  the  ground  of 
his  adultery  committed  after  such  a  period  of  cohabitation.  There 
is  no  statute  upon  this  subject  in  this  Commonwealth,  and  no  bind* 
ing  authority  by  way  of  precedent ;  and  the  question  is  therefore  a 
new  one  here. 

We  are  met  at  the  outset  with  the  question  whether  the  court 
should  lay  down  a  general  rule  of  law  applicable  to  all  cases,  or 
determine  each  case  as  it  arises,  upon  its  own  merits.  It  may 
perhaps  be  considered  that  in  morals  there  is  a  difference  in  gi'avity 
between  the  various  matrimonial  offenses  which  are  declared  by 
statute  to  be  sufficient  grounds  of  divorce,  and  that  a  judicial  dis- 
cretion should  be  exercised  in  respect  to  the  effect  of  a  condonation, 
and  that  all  the  circumstances  should  be  taken  into  account  and 
weighed,  and  a  divorce  allowed  or  refused  to  a  party  who  has 
previously  been  guilty  of  an  offense,  which  has  been  condoned, 
according  as  it  might  on  the  whole  seem  proper  to  the  court.  Some 
judicial  authority  may  be  found  for  such  a  course.    Ooode  v.  Ooode^ 
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2  Sw.  &  Tr.  253.  And  legislatiye  sanction  has  been  giyen  to  it  in 
England,  though  not  in  Massachusetts.  Stat.  20  and  21  Vict.,  bh. 
85,  §  31.  While  it  is  true  that  in  some  cases  more  exact  justice 
might  be  done  between  the  parties  by  the  exercise  of  such  discre- 
tion, it  is  better  that  such  authority  should  be  conferred  by  the 
legislature,  if  it  deems  it  expedient,  than  that  it  should  be  assumed 
by  the  court.  We  are  more  inclined  to  deal  with  the  question  as 
one  of  principle,  and  to  seek  for  the  general  rule  by  whicli  tliis  case, 
and  other  cases  presenting  similar  facts,  should  be  govcnicil. 

It  is  to  be  observed  that  such  a  condonation  as  that  wliich  is  in- 
cluded in  the  offer  of  proof  and  the  facts  stated  in  the  pi-esent  case 
is  as  complete  and  perfect  as  can  ever  exist.  It  is  to  be  assumed, 
in  our  consideration  of  the  question,  tliat  there  was  an  express  con- 
fession of  adultery,  and  an  express  forgiveness,  followed  by  a  vol- 
untary cohabitation  for  a  number  of  years.  The  effect  of  cohabita- 
tion as  a  condonation  may  be  supposed  to  be  less  stringent  upon  a 
wife  than  upon  a  husband,  for  the  reason  that  she  may  be  more 
under  jnarital  authority,  sub  polestaie,  and  more  destitute  of  advice 
and  assistance.  She  may  Gnd  a  difficulty  in  quitting  her  husband^ii 
house.  And  it  lias  accordingly  been  considered  that  the  force  of  a 
condonation,  as  a  bar  to  proceedings  for  a  divorce,  varies  accord i  11 '> 
to  the  circumstances.  Beebyy.Beehy^  1  Hagg.  Ecc.  789;  Slielf. 
Mar.  &  Div.  445.  In  the  case  before  us,  the  condonation  was  on  the 
l)art  of  the  husband,  and  nothing  appeal's  in  the  offer  of  proof  to 
show  tliat  there  was  any  thing  to  mislead  him  in  any  way,  or  any 
misapprehension  on  his  part,  or  any  thing  to  prevent  him  from 
leaving  his  wife  at  once  upon  the  discovery  of  her  offense,  or  that 
there  has  been  any  subsequent  misconduct  on  her  part,  or  violation 
of  the  implied  condition  upon  which  a  condonation  rests. 

It  is  suggested,  rather  than  expressly  argued,  on  the  part  of  tlic 
libellee,  that  the  offense  of  adultery,  when  committed  by  a  wife,  is 
less  pardonable  than  when  committed  by  a  husband  ;  and  that  how- 
ever it  might  be  if  the  position  of  the  parties  were  reversed,  an 
adultery  by  a  married  woman  cannot  be  so  effectually  condoned  as 
to  enable lier  to  stand  before  the  court  as  a  suitor  for  a  divorce  on 
account  of  the  same  offense  subsequently  committed  by  her  hus- 
band. It  lis  certainly  true  that  the  consequences  of  the  wife's  adultery 
may  be  more  serious  to  the  family  relation,  by  reason  of  the  risk 
of  introducing  spurious  offspring.  Nevertheless,  the  statutes  of 
the  Conimoiiwcalt]i  recognize  no  distinction  between  the  husband 
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and  the  wife  in  respect  to  the  gravity  of  marital  offenses,  whenoon- 
sidered  as  grounds  of  divorce.  Both  parties  stand  alike  before  the  kw. 

It  18  further  to  be  observed,  that  recrimination,  as  a  bar  to  a 
divorce,  is  not  limited  to  a  chiarge  of  the  same  nataie  as  that  aU 
legeil  in  the  libel.     The  statutes  enumerate  vahons  causes,  either 
of  which  will  equally  entitle  the  aggrieved  party  to  an  absolute  di- 
vorce.    Adultery,  and  under  certain  circumstances  defined  in  the 
statutes,  intoxication,  desertion,  cruelty,  refusal  to  support,  convio- 
tioi.  of  a  crime  and  sentence  to  a  long  term  of  imprisonment,  are 
all  jnit  upon  the  same  footing  ns  matrimonial  offiMisos  ;  each  is  a 
ground  for  divorce,  and  a  married  person  who  lias  bccui  guilty  of 
cither,  so  as  to  be  liable  to  proceedings  for  a  divoi*ce  by  reason 
thereof,  cannot  obtain  a  divorce  against  the  other  for  committing 
the  same  offense,  or  one  or  all  of  the  rest  of  the  list.     A  suitor  for 
divorce  cannot  prevail,  if  open  to  a  valid  charge  by  way  of  recrim- 
ination of  any  matrimonial  offense  whatever,  of  equal  grade,  under 
the  statutes.     Handy  v.   Jfatidy,  124  Mass.  394,  and  cases  cited  ; 
Drummond  v.  Drtimmondy  2  Sw.  &  Tr.  2G9.  It  follows,  that  the  ssmie 
rule  as  to  tlic  effect  of  a  condonation  would  be  applicable  to  all  of 
these  grounds  of  divorce,  and  that  if  a  condoned  adultery  will  pre- 
clude a  married  person  who  has  committed  it  from  maintaining  a 
libel  for  a  divorce  under  any  circumstances  whatever,  so  also  a  con- 
doned offense  of  any  other  kind  mentioned  in  the  statutes  as  a 
cause  of  divorce  will  have  the  same  effect,  and  prevent  the  guilty 
and  forgiven  party  from  thereafter  maintaining  a  libel  for  any  mis- 
conduct on  the  part  of  the  other,  however  gross  or  varied,  or  long 
continued. 

The  whole  doctrine  of  condonation  goes  upon  the  ground  that 
there  is  in  law,  no  such  thing  as  an  unpanlonable  offense  against 
the  marriage  relation.  Even  adultery  is  not  universally  found  to 
be  unpaixlonable  in  actual  experience,  and  it  should  not  bo  deemeJ 
to  be  so  in  law.  It  is  an  offense  which  may,  at  the  option  of  the 
injured  party,  serve  as  the  ground  for  a  divorce  ;  or  it  may  be  over- 
looked and  forgiven.  The  course  to  be  pursued  is  a  matter  to  be 
determineil  when  the  facts  become  known.  The  question  then 
presents  itself.  The  opportunity  is  afforded  for  a  separation-,  for 
an  escape  from  the  marriage  relation,  with  its  duties  and  burdens 
and  indignities,  and  it  may  be  its  oppressions  and  cruelties  :  and 
there  is  also  the  chance,  the  possibility,  of  some  degree  of  comfort 
and  happiness  ivonx  a  united  family,  and  of  substantial  advantage.^ 
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9pringing  from  a  oontiuned  nnion.  Various  motiyes  may  prompt 
the  injured  party  to  endure  the  sense  of  wrong,  and  to  condone  the 
offense.  There  may  be  children^  whose  welfare  will  be  promoted. 
Affection,  undestroyed  though  shaken,  and  confidence  that  the 
error  will  not  be  repeated,  may  lead  to  a  full  and  free  forgiveness. 
In  the  case  of  a  married  woman  who  has  no  other  home  or  resource, 
condonation  may  be  more  readily  granted  from  the  stress  of  cironm* 
stances.  Or  in  the  case  of  the  husband  of  a  rich  wife,  pecuniary  in- 
terest, and  the  advantage  of  a  comfortable  support  in  the  future, 
may  prove  sufScient  solace  for  wounded  honor.  A  thriftless 
husband,  by  condoning  a  marital  offense,  may  secure  for  himself 
a  maintenance  for  years  out  of  the  fortune  of  his  wife,  and  thus  by 
deliberate  purpose  reap  a  substantial  pecuniary  advantage  from  his 
determination  not  to  seek  a  divorce.  This  would  not  differ  much, 
so  far  as  he  is  concerned,  from  condoning  the  offense  for  a  direct 
consideration  in  money. 

But  whatever  the  motive,  if  one  who  is  under  no  stress  of  cir- 
cumstances, but  is  free  to  act  in  either  way,  and  who  has  a  full 
understanding  of  all  the  facts,  deliberately  and  freely  elects  to  con- 
done the  offense,  and  to  take  the  real  or  supposed  advantages  which 
are  expected  to  arise  therefrom,  it  is  better  to  hold,  as  a  general 
rale,  that  the  day  for  legal  complaint  has  passed,  and  that  the 
mouth  of  the  injured  party  ought  thereafter  to  be  sealed,  as  to  that 
particular  offense,  unless  a  similar  offense  is  repeated  in  the  future* 
To  hold  otherwise  would  operate,  to  some  extent,  as  an  encourage- 
ment or  license  to  the  condoning  party  to  commit  offenses  against 
the  marriage  relation  ;  and  would  also  tend  to  give  a  constant  sense 
of  inequality  between  the  parties  in  respect  to  their  legal  rights. 
All  condonation  is  in  a  sense  conditional ;  that  is,  there  is  an  im- 
plied condition  that  the  same  offense  shall  not  bo  repeated.  It  is 
not  however  attended  with  the  further  condition  that  the  offender 
shall  be  disqualified  from  thereafter  alleging  any  ground  of  com- 
plaint for  subsequent  misconduct  against  the  condoning  party.  No 
such  inequality  should  be  established  by  an  arbitrary  rule  of  law, 
applicable  to  all  cases.  Condonation  restores  equality  before  the 
law.  If  the  injured  i>arty  is  willing  to  forgive  the  offense,  the  law 
may  well  give  full  effect  to  that  forgiveness,  and  not  extend  to  such 
party  the  temptation,  the  encouragement,  the  license,  to  run  through 
the  whole  calendar  of  matrimonial  offenses,  without  redress  at  the 
hands  of  the  other  party. 
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We  have  not  overlooked  the  cdnnderation  that  an  original  adul- 
tery by  a  libellant  may  hare  had  the  effect  to  weaken  the  sense  of 
the  obligation  of  tlie  marriage  contract  on  the  port  of  the  libelleep 
and  that  for  this  reason  a  diroroe,  under  such  circumstances,  ought 
to  be  refused.  This  consideration  is  of  weight,  and  would  deserve 
especial  attention  if  judicial  discretion  were  to  be  exercised  in  de- 
termining a  case  ;  but  it  i.s  not  sufficient  to  overcome  the  control- 
ling reasons  in  favor  of  the  establishment-  of  a  general  rule  to  the 
contrary. 

We  have  been  referred  by  the  libellee  to  the  statutes  of  a  great 
number  of  States,  which  it  is  contended  would  prevent  the  libel- 
lant from  obtaining  a  divorce  in  those  States  under  the  circum- 
stances of  the  present  case  ;  and  it  is  argued  that  this  shows  a  gen- 
eral understanding  of  what  should  be  the  true  rule  of  law  upon 
the  subject.  We  do  not  however  observe  any  statute  which  in 
terms  includes  the  case  of  a  condoned  adultery,  nor  have  we  been 
referred  to  any  decisions  by  the  courts  of  any  of  these  States  which 
hold  that  by  construction  one  whose  adultery  has  been  condoned  is 
forever  precluded  from  obtaining  a  divorce.  But  moreover  white 
in  many  of  these  States,  as  in  Massachusetts,  there  aix)  other  causes 
of  divorce  than  adultery,  these  statutes  usually  relate  to  the  case  of 
adultery  only,  and  pi^ovide  that  one  who  has  been  guilty  of  this  i)ar> 
ticular  offense  shall  not  have  a  divorce.  If  therefore  these  statutes 
mviiw  that  one  who  h:is  been  guilty  of  adultery  and  whoso  offense 
has  IxHMi  condoned,  shall  not  have  a  divorce,  the  plain  inference  is 
tlint  adultery  is  thus  singled  out  because  otherwise  it  would  be 
deemed  to  fall  within  the  general  rule  applicable  to  other  mutri- 
intuiial  offenses,  which  if  condone<l  would  not  preclude  the  jKirty 
from  u  right  to  ai]>ply  for  a  divorce,  and  because  in  the  case  of 
adultery  it  is  desired  to  declare  expressly  that  it  shall  so  preclude  a 
]Kirty  who  h:is  been  guilty  of  it.  In  this  State  the  absence  of  such 
n  statute  would  lead  to  the  inference  that  the  legislature  has  not 
deemed  it  expedient  to  make  any  such  discrimination,  but  has  left 
adultery  to  stand  on  the  same  footing  with  other  offenses. 

In  England,  in  1857,  by  Stat.  20  and  21  Vict.,  chap.  85,  §  31, 
it  wiis  provided  that  *'  the  court  shall  not  be  bound  to  pronounce 
such  decree  if  it  shall  find  that  the  petitioner  has  during  the  mar- 
riage Ix'cn  guilty  of  adultery."  Prior  to  the  enactment  of  this  stat- 
ute tliero  was  a  dictum  of  Ijord  Stowbll,  then  Sir  William  Scott, 
in  1701),  to  the  effect  that  such  condoned  aduUeiT  should  be  a  bar. 
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Beeby  v.  Beeby,  uhi  supra.  In  Anichini  r.  Aniehifii,  2  Ourt.  Ecc. 
210,  the  contrary  doctrine  was  held  by  Dr.  LuBliiugton,  in  1839»  in 
an  elaborate  judgment;.  Since  the  statute  of  1857  the  judges  haye, 
as  a  rule,  in  the  exercise  of  the  discretion  thereby  Tested  in  the 
court,  though  With  exceptions  under  special  circumstances,  refused 
to  grant  a  divorce  to  one  who  has  been  guilty  of  adultery,  though 
wiUi  condonation.  See  Seller  v.  Seller,  1  Sw.  &  Tr.  482 ;  Hope  y. 
Hope,  id.  94 ;  Ooode  v.  Ooode,  nbi  etipra;  McCord  \.  McCordy 
L.  R,  3  P  &  D.  237.  In  this  countiy  opinions  in  conform- 
ity with  the  present  decision  hare  been  expressed  in  Masten  v. 
Hasten,  15  N.  IL  159  ;  Jozies  Y.Jones,  3  C.  £.  Oreen,  33 ;  2  Bishop 
Mar.  &  Div.  (dtli  cd.),  §  100.  See  also  Bleck  y.  Bleck,  27  Hun, 
296. 

For  these  reasons  we  are  of  opinion,  that  even  if  the  libellee 
could  have  succeeded  in  establishing  by  proof  the  facts  stated  in 
his  offer,  they  would  have  constituted  no  defense,  and  that  there- 
fore tliere  was  no  occasion  to  go  into  the  evidence  and  ascertain  and 
determine  the  facts.  Divorce  to  be  granted. 


Bradshaw  v.  South  Bostok  Railroad  OoirPAirT. 

(185  Mass.  407.) 
Carrier  —  Section  of  passenger  for  toant  of  ticket. 

The  conductor  of  a  street  car  mistakenly  gave  a  paosenger  a  wrong  transfer 
ticket,  and  the  conductor  of  the  second  car»  refusing  it,  and  tlie  passenger 
declining  to  paj  his  fare,  ejected  liim.  Held  that  he  had  no  cause  of  action 
against  the  company.    {See  note,  p.  488 ) 

ACTION  for  wrongful  ejection  from  street  car.    The  head-note 
and  opinion  show  the  point. 

H'.  Howlatid,  for  plaintiff. 

Jl  C.  Davis,  for  defendant. 

G.  Allex,  J.    It  may  be  assumed,  as  the  view  most  favorable  to 
the  plaintiff,  that  the  defendant  was  bound  by  an  implied  contract 
to  giye  him  a  check  showing  that  ho  was  entitled  to  travel  in  the 
Vol.  XLVI  — 61 
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■eoond  oar,  and  that  it  failed  to  do  bo  ;  in  consequenoe  of  which  he 
was  forced  to  leave  the  second  car.  It  does  not  appear  that  the 
defendfmt  had  any  mle  requiring  conductors  to  eject  passengers 
onder  such  circumstances.  We  may  however  take  notice  of  the 
fact  that  it  is  usual  for  passengers  to  provide  themselves  with  tickets 
or  checks,  showing  their  right  to  transportation,  or  else  to  pay  their 
fare  in  money.  It  was  the  practice  for  passengers  on  the  defendant's 
road  to  receive  and  use  such  checks ;  and  the  plaintiff  intended  to 
conform  to  this  practice. 

The  conductor  of  a  street  railway  car  cannot  reasonably  be  re- 
quired to  take  the  mere  word  of  a  passenger  that  he  is  entitled  to 
be  carried  by  reason  of  having  paid  a  fare  to  the  conductor  of 
another  car ;  or  even  to  receive  and  decide  upon  the  verbal  state- 
ments of  others  as  to  the  fact.  The  conductor  has  other  duties 
to  perform,  and  it  would  often  be  impossible  for  him  to  ascertam 
and  decide  upon  the  right  of  the  passenger,  except  in  the  usual, 
simple  and  direct  way.  The  checks  used  upon  the  defendant's 
road  were  transferable,  and  a  proper  clieck,  when  given,  might  be 
lost  or  stolen,  or  delivered  to  some  other  person.  It  is  no  great 
hardship  upon  the  passenger  to  put  upon  him  the  duty  of  seeing 
to  it,  in  the  first  instance,  that  he  receives  and  presents  to  the 
conductor  the  proper  ticket  or  check  ;  or  if  he  fails  to  do  this,  to 
leave  him  to  his  remedy  against  the  company  for  a  breach  of  its 
contract.  Otherwise  the  conductor  must  investigate  and  deter- 
mine the  question,  as  best  he  can,  while  the  car  is  on  its  passage. 
The  circumstances  would  not  be  favorable  for  a  correct  decision 
in  a  doubtful  case.  A  wrong  decision  in  favor  of  the  passenger 
would  usually  leave  the  company  without  remedy  for  the  fare. 
The  passenger  disappeara  at  the  end  of  the  trip ;  and  even  if  it 
should  be  ascertained  by  subsequent  inquiry  that  he  hod  obtained 
his  passage  fraudulently,  the  legal  remedy  against  him  would  be 
futile.  A  railroad  company  is  not  exi^ecteil  to  give  credit  for  the 
jiaymcnt  of  a  single  farc.  A  wrong  decision  against  the  passenger, 
on  the  other  hand,  would  subject  the  comjmny  to  liability  m  an 
action  at  law,  and  perhaps  with  substantial  damages.  The  practical 
result  would  be,  cither  that  the  railroad  company  would  find  itself 
obliged  in  common  prudence  to  carry  every  passenger  who  should 
claim  a  right  to  ride  in  its  cars,  and  thus  to  submit  to  frequent 
frauds,  or  else,  in  oixler  to  avoid  this  wrong,  to  make  such  stringent 
rules  as  greatly  to  incommode  thepublic,  and  deprive  them  of  th« 
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facilities  of  transfer  form  one  line  to  another,  which  they  now 
enjoy. 

It  is  a  reasonable  practice  to  require  a  passenger  to  pay  his  fare, 
or  to  show  a  ticket,  check  or  pass  ;  and  in  Tiew  of  the  difficulties 
above  allnded  to,  it  would  be  unreasonable  to  hold  that  a  passenger, 
without  such  evidence  of  his  right  to  be  carried,  might  forcibly 
retain  his  seat  in  a  car,  upon  his  mere  statement  that  he  is  entitled 
to  a  ]>assage.  If  the  company  has  agreed  to  furnish  him  with  a 
proper  ticket,  and  has  failed  to  do  so,  he  is  not  at  liberty  to  assert 
and  maintain  by  force  his  rights  under  that  contract  ^  but  he  is 
bound  to  yield,  for  the  time  being,  to  tlic  reasonable  practice  and 
requirements  of  the  company,  and  enforce  his  rights  in  a  more 
appropriate  way.  It  is  easy  to  perceive,  that  in  a  moment  of  irrita- 
tion or  excitement,  it  may  be  unpleasant  to  a  passenger  who  has 
once  paid  to  submit  to  an  additional  exaction.  But  unless  the  law 
holds  him  to  do  this,  there  arises  at  once  a  conflict  of  rights. 
His  right  to  transportation  is  no  greater  than  the  right  and  duty 
of  the  conductor  to  enforce  reasonable  rules,  and  to  conform  to 
reasonable  and  settled  customs  and  practices,  in  order  to  prevent 
the  company  from  being  defrauded  ;  and  a  forcible  collision  miglit 
ensue.  The  two  supposed  rights  are  in  fact  inconsistent  with 
each  other.  If  the  passenger  has  an  absolute  right  to  be  carried, 
the  conductor  can  have  no  right  to  require  the  production  of  a 
ticket  or  the  payment  of  fare.  It  is  more  reasonable  to  hold, 
that  for  the  time  being,  the  passenger  must  bear  the  burden 
which  results  from  his  failure  to  have  a  pi-oper  ticket.  It  follows 
that  the  plaintiff  was  where  he  had  no  right  to  be,  after  his 
refusal  to  pay  a  fare,  and  that  he  might  prox)erly  be  ejected 
from  the  car. 

This  decision  is  in  accordance  with  the  principle  of  the  decisions 
in  several  other  States,  as  shown  by  the  cases  cited  for  the  de- 
fendant*; and  no  case  has  been  brought  to  our  attention  holding 
the  contrary. 

Judgimni  for  the  defendanL 

NoTB  BT  TBM  Ubportkr.—  See  Ixikt  KrU  A  Weatern  Ry,  Go,  t.  Fto,  88  Ind.  881  8.  c, 
45  Am.  Rep.  4G4. 

In  Hufford  t.  Oraiid  T^apids,  eU»  R.  Co,,  MicKiKan  Supreme  Court,  March  0, 1884, 29  Alb. 
L.  J.  471,  the  defendant's  agent  sold  plaintiff  part  of  an  eKcursion  ticket,  aesuring  him  that 
it  was  good  without  the  other  part.  In  this  he  was  mistaken,  and  the  conductor  ejected  the 
plainliff  for  refusing  to  pay  his  fare.  The  court  said,  bj  Coolkt,  a  J.:  **  In  Fredertek  v.  Mar" 
queUe^  etc. ,  R.  Co.  87  Hlch.  843;  s.  o.,  96  Am.  Rep.  631,  it  was  decided  that  as  between  the 
eondnetoraad  the  passenger  the  ticket  must  be  the  conclusire  eridence  of  the  extent  of  the 
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iRer^  rigfaft  to  tmreL  "No  other  rule  can  protect  the  conductor  In  the  performance  of 
his  duties  or  enable  him  to  determine  what  he  may  or  may  not  lawfully  do  in  managing  Uio 
train  and  collecting  the  fares.  If  .when  a  passenger  makes  an  assertion  that  he  has  pali 
fare  through,  he  can  prodaoe  no  evldenoe  of  It,  the  conductor  must  at  his  peril  concede 
what  the  passenger  claims,  or  take  all  the  responsibilities  of  a  trespasser  if  he  refuso:- 
It  is  easy  to  see  that  his  position  is  one  in  which  any  lawless  person,  with  sufficient  im- 
pudence and  reddeasness,  may  have  him  at  disadvantage,  and  where  he  can  never  be  ce^ 
tain,  if  he  perfonns  his  ^>pai«nfe  duty  to  his  employer,  that  he  may  not  be  subjected  to 
severe  pecuniary  responsibility.  Such  a  state  of  things  is  not  desirable,  either  for  railroad 
companies  or  for  the  public.  Tlie  public  is  Interested  In  having  the  rules  whereby  conduct- 
ors are  to  govern  tfaetr  action  certain  and  deflnite,  so  that  they  may  be  enforced  without 
confusion  and  without  atoppsgool  trains ;  and  if  the  enforcement  causes  temporary  Incon- 
venience to  a  passenger,  who  by  accident  or  mistake  is  without  the  proper  evidence  of  his 
right  to  a  passage^thoni^  he  has  paid  for  ItJ^t  is  better  that  he  submit  to  the  temporary  in- 
convenience than  that  the  business  of  the  road  be  Interrupted  to  the  general  annoyance  of 
all  who  are  upon  the  train .  The  conductor's  duty,  when  the  passenger  is  without  theevl- 
denoe  of  having  paid  tals  tere,  Is  plain  and  Imperative,  and  it  can  serve  no  good  purpose 
and  settle  no  ric^ts  to  have  a  controversy  with  him.  The  passenger  gains  noUiing  by 
being  put  oir  the  car,  and  loses  nothing  by  paying  what  is  demanded  and  staying  on. 

^*  The^  plaintifr  tiwrSlors  in  this  case,  if  it  was  found  that  the  ticket  he  held  was  oak 
good  by  reason  of  former  use  and  cancellation,  should  have  paid  his  fare  when  it  was  de- 
manded, and  looked  afterward  to  the  raili-oad  company  for  the  refunding  of  the  mon^, 
and  for  compensation  for  any  trouble  he  might  be  put  to  in  obtaining  It.  And  it  would 
have  been  veiy  prudent  and  proper  for  him  to  adopt  this  course,  even  though  there  was 
nothing  on  the  face  of  the  ticket  to  apprise  him  of  the  Invalidity.  If  the  conductor,  who 
was  manager  of  the  traSn,  informed  him  that  for  any  reason  the  ticket  was  one  he  coula 
not  raoeive,  a  cenlBBt  with  him  over  It  must  generally  be  very  profitless,  and  therefore 
unadvisable  ;  but  we  are  all  of  opinion  that  If  the  plaintUTs  ticket  was  i^parently  good 
he  had  a  right  to  refuse  to  leave  the  car. 

'*  The  f oIlowliigDsaes  support  Frederick  v.  Jfarguetts,  etc ,  B,  0>^  and  sonae  of  them  la 
their  facts  closely  resemble  the  one  before  us :  Townfevd  ▼.  N.  Y.  C.  <t  H.R.  fi.  Cb. ,  56  N. 
T.  295 ;  15  Am.  Rep.  419 ;  Oiicaoo,  ete.^  R.  Co.,'r.  Oft(?In,68I11.  499;  Medure  v.  Plkftodef- 
Vhia,  efc,  S.  €V).,  S4Md.  SK ;  6  An.  Bep.  345 ;  ShtUon  v.  Loks  8kore^  etc.,  R.  Oo.«  9 
Ohio  Bt.  214 ;  DowuM  v.  N.  F.  dt  N.  H.  R.  Co.,  38  Conn.  287;  4  Am.  Bep.  77;  Petrie  v. 
Penmulvania  R.  Cio  ,  49N.  J.L.449;  Tnrton  v.  MUvxiukee^  etc.,  R.  Co.,  54  Wis.  28i;  II 
N.  W.  Hep.  4»;  41  Aaa.  Bep.  SS ;  and  6  Am.  ft.  Eng.  By.  Gas.  3S2.  Whether  the  ticket  the 
plaintur  held  was  fadr  upon  its  face  was  a  disputed  question  in  the  case,  and  most  de- 
pend for  its  solution  upon  the  view  taken  by  the  Jury  of  the  credibility  of  the  wil 
who  testUled  respeetlnfc it." 
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Bavexswood  v.  FLEMIKaS. 

(»  West  Virsinia,  fiS.) 
Water  and  toater-caurae  —  right  of  wharfage  on  notable  river, 

Tbe  legislfttare  uulj  forbid  the  owner  of  land  o«  the  bank  of  a  navigable 
noD-tidal  river  to  build  anj  wharf,  pier  or  bulk-head  between  high 
and  low.water  marks,  without  the  consent  of  the  council  of  the  town  or 
dtj,  and  he  may  be  enjoined  from  doing  so. 

ACTION  for  injunction.    The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

Robert  White  di  R.  3.  Broton,  for  appellant. 

y.  Fitzhugh,  for  appellee. 

Johnson^  President.  The  town  of  Rayenswood  was  chartered 
by  the  legislature  of  the  State  of  Virginia  by  an  act  parsed  March 
10,  1852.  Said  charter  was  amended  by  the  legislature  of  West 
Virginia  by  an  act  passed  February  25,  1868.  By  both  of  said  acts, 
section  4^  act  of  1862,  and  section  22^  act  of  1868,  authority  was  given 
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to  said  town  to  construct  landings,  wharves  and  docks.  Within  the 
limits  of  the  corporation,  as  defined  by  said  charter,  the  defendants, 
F.  F.  and  G.  P.  Fleming,  commenced  building  a  wharf  and  landing 
0])i)06ite  to  their  lot  within  said  coriK>ration,  claiming  the  right  to 
do  so  as  riparian  owners,  without  the  consent  of  the  town  council 
of  Kiivenswood.  The  council  of  said  town  diix»ted  the  said  ob- 
struction to  be  removed,  and  when  the  officers  of  the  town  at- 
tempted to  execute  said  order  they  wera  I'esisted  by  the  defendants 
who  also  sued  out  a  peace-warrant  against  the  said  officers,  who 
were  required  by  a  justice  to  give  bonds  to  keep  the  peace.  There- 
ui>on  the  town  of  Ravenswooil,  on  the  31st  day  of  July,  1880,  filed 
a  bill  before  tlie  judge  of  the  fifth  judicial  Circuit  praying  an  in- 
junction against  the  defendants,  restraining  and  enjoining  them 
from  the  construction  of  said  wharf,  et<!.,  which  was  granteil. 
The  bill  sets  out  the  provisions  of  the  act  incorporating  the 
plaintiff  and  the  amendment  to  said  act,  and  states,  that  the  de- 
fendants are  commencing  to  construct  the  wharf,  etc.,  within  the 
boundary  of  said  incorporated  town,  without  the  consent  of  its 
council ;  that  s^iid  wharf,  etc.,  is  being  constructed  between  high- 
water  and  low-water  marks  on  the  Ohio  river,  which  is  a  navigable 
river  ;  **  that  all  of  said  river  front  between  high-water  mark  and 
low-water  mark,  as  well  as  the  bed  of  said  river,  belonged  to  the 
Commonwealth  of  Virginia,  when  said  town  was  laid  out;  that  the 
said  Ohio  river  was  and  is  a  public,  navigable  river,  forming  the 
boundary  line  between  Virginia  and  Ohio  ;  and  that  the  State  of 
West  Virginia,  on  its  formation,  succeeded  to  the  public  rights  in 
the  bed  and  tlie  banks  of  tlic  Ohio  river  formerly  held  by  Virginia, 
including  the  sovereign  right  to  hold,  construct  or  grant  to  others 
the  franchise  of  making  public  wharves  and  landings  thereon  ;  and 
that  the  said  State  of  West  Virginia  did  in  due  form,  by  act  of  its 
legislature,  grant  such  right  and  franchise  to  hold,  build  and  keep 
sucli  public  wharves  and  landings  to  the  plaintiff,  within  the  cor- 
]>oratc  limits  of  said  town,"  etc. 

The  defendants  answered  and  claimed  that  the  jiatent  under 
which  they  claim  called  for  an  object  **on  the  Ohio  river  and  to 
run  with  the  meanders  tliereof;"  that  the  patentee  by  virtue  of 
said  grant  became  and  was  vested  with  tlic  full  ownership  hnd  fee 
simple  of  the  said  tract  of  land,  and  that  the  boundaries  thereof 
extended  to  and  ran  along  with  the  middle  of  the  Oliio  river,  ad 
medium  filum  aquw,  and  that  no  legislature  of  the-  State  of  Vir- 
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ginia  or  of  this  State  has  ever  lessened  or  destroyed  the  rights  of 
the  said  patentee,  and  that  any  attempt  hy  legislation  or  otherwise, 
if  any  were  ever  made^  to  take  away,  lessen  or  destroy  the  rights 
lawfully  conferred  by  said  patent  would  be  unconstitntional,  illegal 
and  void  ;  that  the  rights  of  the  original  patentee  have  come  down 
intact  to  this  day,  and  now  belong  to  and  are  vested  in  the  riparian 
owners,  who  hold  under  said  patent.  The  defendants  in  their  an- 
swer admit,  that  by  the  act  of  lo68  their  land  was  taken  into  the 
corporate  limits  of  the  town,  but  insist  that  ''  the  mere  fact  that 
they  and  their  land  were  taken  into  the  corporation  did  not  strip 
them  of  their  property  and  vest  it  in  the  town  without  condemna- 
tion and  without  compensation.  This  would  have  been  to  violate 
the  Constitution  and  to  invade  the  most  sacred  rights  of  property. 
The  town  in  its  bill  seems  to  rely  greatly  on  the  twenty-second  sec- 
tion of  the  act  of  18G8,  us  authorizing  the  conversion  of  private 
property  to  public  uses  without  any  compensation,  but  that  section 
only  authorizes  the  town  to  erect  wharves  on  land,  which  does  or 
shijl  belong  to  said  town.''  Bespondents  insist  that  they  have  the 
full  and  sole  right  to  enjoy  the  said  bank  of  the  river  to  low-water 
mark,  subject  only  to  the  unobstructed  navigation  of  the  river ; 
that  they  have  a  right  to  make  their  own  landing  on  their  own  land 
at  their  own  cost,  provided  that  they  do  not  obstruct  navigation. 
They  pray  that  the  injunction  be  dissolved  and  the  bill  dis- 
missed. 

The  pleadings  therefore  show  that  the  plaintiff,  the  town  of 
Bavenswood,  was  incorporated  and  intrusted  with  the  power  of 
building  wharves,  etc. ;  that  within  the  limits  of  said  town  and 
without  the  consent  of  the  town-council  of  said  town,  between  high- 
water  mark  and  low- water  mark  on  the  Ohio  river,  the  defendants, 
who  owned  a  lot  on  said  river,  commenced  and  claimed  the  right  to 
complete  the  construction  of  a  wharf  and  ice-harbor  in  fi-ont  of 
this  lot,  claiming  the  right  to  do  so  as  riparian  owners.  On  the  11th 
day  of  September,  1880,  the  cause  was  heard  by  the  Circuit  Court 
of  Jackson  county,  and  the  injunction  was  dissolved.  Fi-om  this 
decree  the  town  of  Ravenswood  appealed.  The  town  of  Ravens- 
wood  here  insists,  that  the  injunction  should  have  been  perpetuated  ; 
and  the  defendants  insist  that  the  decree  was  proper  and  should  be 
affirmed.  The  pleadings  raised  the  question  of  the  dedication  to 
the  town  of  the  plat  of  ground  on  which  the  defendants  were  build- 
ing their  wharf,  etc.,  but  in  the  view  which  we  take  of  the  ques- 
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Hon  inyolved  that  point  is  wholly  immaterial.  Elaborate  briefs  of 
learned  counsel  on  both  sides  have  been  filed,  which  have  greatly 
aided  us  in  arriving  at  a  conclusion. 

It  is  insisted  by  counsel  for  the  appellees,  that  the  Ohio  river  is 
not  a  navigable  river  according  to  the  common-law  definition  of  the 
term ;  that  only  arms  of  the  sea  and  streams,  where  the  tide  ebbs 
and  flows,  are  by  the  common  law  deemed  navigable ;  and  streams 
above  the  tide-water,  though  navigable  in  fact,  are  not  navigable  in 
law.  For  this  Middleion  y.  Frifchard,  3  Scam.  510,  and  Morgan 
Y.  Beading,  3  Smedes  &  M.  366,  are  cited.  The  decisions  in  these 
cases  and  in  a  number  of  others  do  so  hold,  but  against  the  great 
weight  of  authority  as  well  as  against  reason.  It  is  true,  that "  the 
only  waters  recognized  in  England  as  navigable  were  the  tide- 
waters, yet  the  reason  of  the  rule  would  apply  equally  to  waters  in 
tact  navigable  above  the  flow  of  the  tide,  that  reason  being,  that 
the  public  authorities  ought  to  have  entire  control  of  the  great 
passage-ways  of  commerce  and  navigation  to  be  exercised  for  the 
public  advantage  and  convenience.  The  confusion  of  navigable 
with  tide- water  streams  found  in  the  monuments  of  the  common 
law  long  prevailed  in  this  country,  notwithstanding  the  broad 
differences  existing  between  the  extent  and  topography  of  the  British 
island  and  that  of  the  American  continent.  It  had  the  effect  for 
two  generations  of  excluding  the  admiralty  jurisdiction  from  our 
great  rivers  and  inland  seas  ;  and  under  the  like  influence  it  l&id 
the  foundation  in  many  States  of  doctrines  with  regard  to  the 
ownership  of  the  soil  in  navigable  waters  above  tide- water  at  vari- 
ance with  sound  principles  of  public  policy."  Barney  y.  Keokuk, 
94  U.  S.  338. 

In  the  Oenssee  Chief  y.  FUzhvgb,  12  How.  443,  it  was  held  that 
the  admiralty  and  maritime  jurisdiction  granted  to  the  Federal 
government  by  the  Constitution  of  the  United  States  is  not  limited 
to  tide-water,  but  extends  to  all  public  navigable  lakes  and  rivers, 
which  are  used  for  commerce  between  different  States  or  with  for- 
eign nations.  In  this  case  Chief  Justice  Takey,  who  delivered 
the  opinion  of  the  court  said  :  '^  The  courts  of  the  United  States 
naturally  adopted  the  English  mode  of  defining  a  public  river,  and 
consequently  the  boundary  of  admiralty  jurisdiction.  It  messured 
it  by  tide-water,  and  that  definition,  having  found  its  way  into  oar 
courts,  became  after  a  time  the  familiar  mode  of  describing  a  publio 
river,  and  was  repeated  as  cases  occurred  without  particularly  ex* 
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amiaing  whether  it  was  as  universally  applicable  in  this  country 
as  it  was  in  England.  *  '*'  The  description  of  a  public  navigable 
liyer  was  substituted  in  the  place  of  the  thing  intended  to  be  de- 
Bcribedy  and  under  the  natural  influence  of  precedents  and  estab- 
lished forms,  a  definition  originally  correct  was  adhered  to  and 
acted  on  after  it  had  ceased  from  a  change  in  circumstances  to  be 
the  true  description  of  public  waters.  *  *  It  is  evident,  that  a 
definition  which  would  at  this  day  limit  public  rivers  in  this  coun- 
try to  tide-water  rivers  is  utterly  inadmissible.  We  have  thousands 
of  miles  of  pubhc  navigable  water,  including  lakes  and  rivers,  in 
which  there  is  no  tide  ;  and  certainly  there  can  be  no  reason  for 
admiralty  power  over  a  public  tide-water,  which  does  not  apply 
with  equal  force  to  any  other  public  water  used  for  commercial 
purposes  and  foreign  trade."  In  this  case  the  court  did  not  change 
the  common-law  definition  of  a  navigable  river,  but  adapted  it  to 
the  condition  of  this  country,  to  which  it  would  have  applied  in 
England,  if  the  same  condition  of  things  had  existed  there. 

Is  the  Ohio  river  a  navigable,  public  river  ?  That  it  is,  the 
Ck>urt  will  take  judicial  notice.  In  Skile  of  Pennsylvania  v. 
Wheeling,  etc.y  Bridge  Co.,  13  How.  561,  Mr.  Justice  McLean 
speaking  for  the  court  said  :  '^That  the  Ohio  river  is  navigable  is 
an  historical  fact,  which  all  courts  may  recognize.  For  many  years 
the  commerce  upon  it  has  been  regulated  by  Congress,  under  the 
commercial  power,  by  establishing  ports,  requiring  vessels  which 
navigate  it  to  take  out  licenses,  and  to  observe  certain  nilcs  for  the 
safety  of  their  ptissengers  and  cargoes.  Appropriations  by  Oongress 
have  been  frequently  made  to  remove  obstructions  to  navigation 
from  its  channel.'*  As  well  as  we  know  any  thing  do  we  know  the 
&ct,  that  the  Ohio  is  a  navigable  river  from  Pittsburgh,  where  it  is 
formed  by  the  junction  of  two  rivers,  to  its  mouth  where  it  is  lost 
in  the  Mississippi ;  that  it  forms  the  boundary  of  six  large  States, 
and  beara  upon  its  waters  vessels  which  tmnsport  much  of  the  pro* 
duce  of  its  fertile  valley  to  market.  The  whistles  of  the  great 
steamers,  which  run  from  port  to  port  on  the  great  river,  sound 
daily  in  our  ears.  To  say  that  it  is  not  navigable  is  to  assert  as 
a  fact  that  which  no  one  could  for  a  moment  believe. 

It  has  been  held  in  very  many  cases,  that  riparian  owners  of  land 

on  rivers  in  fact  navigable  are  governed  by  the  common  law  as  to 

the  extent  of  their  boundaries.     The  Ohio  river  being  navigable, 

do  riparian  owners  of  land  on  said  river  hold,  as  against  the  State, 

Vol.  XLVI  —  62 


490  WEST  YIROmiA, 


RftTwuiwood  T.  FlemingB. 


to  high-water  or  low-water  mark  ?  It  is  not  contended  by  any  of 
the  authorities,  that  if  the  river  is  navigable  at  common  law,  ri- 
parian ownen  hold  to  the  middle  of  the  stream.  In  Martin  v. 
WaddeU,  16  Pet  367,  it  was  held,  that  when  the  Bevolution  took 
place,  the  people  of  each  State  became  themselves  sovereign,  and 
in  that  character  held  the  absolute  right  te  all  their  navigable 
waters  and  the  soil  under  them  for  their  common  use,  subject  only 
te  the  rights  since  surrendered  by  the  Constitution  te  the  general 
government 

IbUarcTs  Lessee  v.  Hagan,  3  How.  212,  was  a  writ  of  error  to 
the  Supreme  Court  of  Alabama.  The  action  was  ejectment,  brought 
by  the  plaintiff  in  error  in  the  Circuit  Court  of  Alabama,  te  recover 
a  lot  in  the  city  of  Mobile,  described  as  follows  :  '^  Bounded  on  the 
north  by  the  south  boundary  of  what  was  originally  designated  as 
John  Forbes  &  Co.'s  canal ;  on  the  west  by  a  lot  now  or  lately  in 
the  occupancy  of,  or  claimed  by Ezel ;  on  the  east  by  the  chan- 
nel of  the  river,  and  the  south  by  Government  street"  The  whole 
question  turned  on  the  correctness  of  the  charge  te  the  jury,  which 
was  as  follows  :  '^  That  if  they  believed  that  the  premises  sued  for 
were  below  usual  high-water  mark  at  the  time  the  Stete  of  Alabama 
was  admitted  inte  the  Union,  then  the  act  of  Congress  and  the 
patent  in  pursuance  thereof  could  give  the  plaintiff  no  title* 
whether  the  waters  had  receded  by  the  aid  of  man  or  only  by  aUuvion." 
Under  this  instruction  the  jury  found  for  the  defendant,  and  the 
Supremo  Court  of  Alabama  affirmed  the  judgment 

Under  the  twenty-fifth  section  of  the  judiciary  act,  the  judg- 
ment was  reviewed  by  the  Supreme  Court  of  the  United  States  and 
affirmed,  Mr.  Justice  Catron  dissenting.  Mr.  Justice  McEinlet, 
who  delivered  the  opinion  of  the  court,  said,  page  228 :  ^'  Alabama 
is  therefore  entitled  to  all  the  sovereignty  and  jurisdiction  over  all 
the  territory  within  her  limits,  subject  to  the  common  law,  to  the 
same  extent  that  Georgia  possessed  it  before  she  ceded  it  to  the 
United  States.  To  maintain  any  other  doctrine  is  to  deny  that  Ala- 
bama has  been  admitted  into  the  Union  on  an  equal  footing  with 
the  original  States,  the  Constitution,  laws  and  compact  to  the  con- 
trary notwithstanding.  But  her  rights,  sovereignty  and  jurisdic- 
tion are  not  governed  by  the  common  law  of  England,  as  it  pre- 
vailed in  the  colonies  before  the  Revolution,  but  as  modified  by  our 
own  institutions."  He  then  quotes  the  language  which  I  have  al- 
ready quoted  from  tlie  opinion  of  the  court  in  Martin  v.  Waddell, 
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16  Pet.  367  f  and  proceedfi:  '^  Then  to  Alabama  belong  the  navigable 
rivers  and  the  soil  under  them  in  controversy  in  this  case,  subject 
to  the  right  surrendered  by  the  Constitution  to  the  United  States ; 
and  no  compact,  that  might  be  made  between  her  and  the  United 
States,  could  diminish  or  enlarge  these  rights.  The  declaration 
therefore  contained  in  the  compact  entered  into  between  them 
when  Alabama  was  admitted  into  the  Union,  that  all  navigable 
waters  within  the  said  State  shall  forever  remain  public  highways, 
fi-ee  to  the  citizens  of  said  State  and  of  the  United  States,  without 
any  tax,  duty,  impost  or  toll  therefor  imposed  by  the  said  SState 
would  be  void,  if  inconsistent  with  the  Constitution  of  the  United 
States.  But  is  this  provision  repugnant  to  the  Constitution  ?  "  He 
comes  to  the  conclusion  that  it  is  not,  and  then  says  :  **  This  sup- 
loosed  compact  is  therefore  nothing  more  than  a  regulation  of  com- 
merce to  that  extent  among  the  several  States,  and  can  have  no 
controlling  influence  in  the  decision  of  the  case  before  us.  This 
right  of  eminent  domain  over  the  shores  and  the  soil  under  the  navi- 
gable waters,  for  all  municipal  purposes,  belongs  exclusively  to  the 
States  within  their  respective  territorial  jurisdictions,  and  they  and 
they  only  have  tlie  constitutional  power  to  exercise  it.  To  give  to 
tlie  United  States  the  right  to  transfer  to  a  citizen  the  title  to  the 
shores  and  soil  under  the  navigable  waters,  would  be  placing  in 
their  hands  a  weai>on,  which  might  be  wielded  greatly  to  the  in- 
jury of  State  sovereignty  and  would  deprive  the  States  of  the  power 
to  exercise  a  numerous  and  important  class  of  police  powei's.  But 
in  the  luknds  of  the  States  this  power  can  never  be  used  so  tis  to 
affect  the  exercise  of  any  national  right  of  eminent  domain  or  juris- 
diction, with  which  the  United  States  have  been  invested  by  the 
Constitution.  For  although  the  territorial  limits  of  Alabama  have 
extended  all  her  sovereign  i>owcr  into  the  sea,  it  is  there  as  on  the 
shore  but  municipal  power,  subject  to  the  Constitution  of  the 
United  States,  *  and  the  laws  made  in  purauance  thereof.'"  He 
arrives  at  these  conclusions  :  ''  Firat,  that  the  shores  of  navi- 
gable watere  and  the  soil  under  them  were  not  granted  by  tlie  Con- 
stitution to  the  United  States,  but  were  reserved  to  the  States  re- 
sjiectively :  Second,  the  new  States  have  tiie  same  rights,  sover- 
eignty and  jurisdiction  over  this  subject  as  the  original  States : 
Third,  the  right  of  the  United  States  to  the  public  lands,  and  the 
]K>wer  of  Congress  to  make  all  needful  rules  and  regulations  for  the 
sale  and  disposition  thereof,  conferred  no  power  to  grant  to  the 
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plaintiffs  the  land  in  controversy  in  this  case."    This  decision  was 
re-examined  and  affirmed  in  OoodtUh  v.  Xibbe,  9  How.  471. 

In  Pennsylvania  R.  R.  Co.  v.  New  York  and  Long  Branch  R.  R. 
Co.,  23  N.  J.  £q.  159,  the  chancellor  said,  ''  The  facts  of  the  case 
are  clear  and  undisputed.  The  question  is  as  to  the  rights  of  the 
parties  upon  these  facts.  It  is  settled  by  the  decision  of  the  Court 
of  Errors  and  Appeals  in  the  case  of  Sievens  v.  Patterson  and  yew- 
ark  R,  Co.y  5  Vroom,  532,  that  the  lands  under  water,  including  the 
shore,  on  the  tide- water  of  New  Jersey  belong  absolutely  to  the 
State,  which  has  the  power  to  grant  them  to  any  one,  free  from  any 
right  of  the  riparian  owner  in  them."  In  that  case  it  was  granted 
for  public  use.  I  do  not  suppose  the  court  wished  to  be  understood 
as  saying,  that  the  State  could  grant  such  land  for  mei'e  private 
purposes. 

Oould  V.  Hvdson  River  R,  Co,,  12  Barb.  616,  was  an  action 
brought  against  the  railroad  company,  which  had  authority  from 
the  State  to  construct  its  road  between  high-water  and  low- water 
mark  opposite  the  land  of  the  plaintiff.  In  his  declaration  he  de- 
scribed his  premises  and  alleged,  that  said  river,  **  is  a  navigable 
stream,  in  which  the  tide  ebbs  and  flows  from  the  mouth  there- 
of, where  the  same  enters  into  the  sea,  to  a  point  about  forty  miles 
above  the  said  farm  of  the  plaintiff,  and  which  river  being  a  public 
highway,  the  said  plaintiff  had  a  right  to  use  with  vessels,  boats, 
floats  and  other  ci^ft  to  embark  thereupon  fi*om  his  said  farm,  for 
the  purpose  of  carrying  away  the  produce  thereof,  and  for  the  pur- 
X)ose  of  bringing  manure  and  other  materials  to  and  upon  the  same  ; 
and  for  a  long  time  previous  to  the  construction  of  the  embank- 
ment and  milroad  track  by  the  defendants  ♦  ♦  ♦  * 
had  used  said  river  for  such  and  other  lawful  purposes."  The  com- 
plainant then  sets  out  the  incoq)oration  of  defendants,  and  alleges, 
that  claiming  the  right  to  do  so  under  its  charter,  it  had  entered 
upon  the  said  Hudson  river  in  front  of  and  }idjacent  to  the  said 
plaintiff's  arm,  and  below  the  ordinary  high-water  and  above  the  or- 
dinury  low-water  marks  of  said  river,  had  raised  and  constructed  a 
lino  of  solid  embankment  extending  from  a  point  in  said  river  op- 
posite the  south  line,  to  a  point  in  said  river  opposite  the  north 
lino  of  the  plaintiff's  fai'm,  etc.  He  alleges,  that  said  embankment 
was  raised  in  front  of  his  farm  about  Ave  feet  above  the  ordinary 
high-water  mark  of  said  river,  and  that  it  forms  a  complete  barrier 
to  the  passage  of  vessels,  boats,  floats  and  other  river  craft  through 
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the  same ;  that  this  was  done  without  his  consent,  and  without 
compensating  or  offering  to  compensate  him  for  the  damages  and  in* 
juries  done  him.  He  laid  his  damages  at  five  hundred  dollars.  A 
demurrer  to  the  declaration  was  sustained,  and  the  plaintiff  ap- 
pealed. In  6  N.  Y.  622  the  judgment  was  affirmed.  The  court 
held,  that  the  owner  of  the  lands  adjoining  a  navigable  river,  in 
which  the  tide  ebbs  and  flows,  has  no  private  right  or  property  in 
the  water  of  the  river  or  in  the  shore  between  high-water  and  low- 
water  mark,  and  is  therefore  not  entitled  to  compensation  from  a 
railroad  company,  which  constructs  in  pursuance  of  a  grant  from 
the  legislature  a  raih*oad  along  the  shore  between  high-water  and 
low-water  mark,  so  as  to  cut  off  all  communication  between  such 
land  and  the  river,  otherwise  than  across  such  road.  Whatever 
rights  the  owner  of  the  land  in  such  case  lias  in  the  river  or  in  its 
shore  below  high-water  mark  are  public  rights,  which  are  under  the 
control  of  the  legislative  power,  and  any  loss  sustained  through  the 
act  of  the  legislature  affecting  them  is  danifium  absque  injur ia,^^ 

In  People  v.  Tibbetts,  19  N.  Y.  623,  it  was  held,  that  the  State 
has  the  title  to  all  the  navigable  waters  within  its  borders,  subject 
only  to  the  jurisdiction  delegated  by  it  to  Congress  in  the  Constitu- 
tion of  the  United  States  for  the  regulation  of  commerce ;  that 
although  the  proprietors  of  lands  on  the  banks  of  navigable  waters 
have  rights  to  the  use  of  such  waters,  which  cannot  be  impaired 
by  individuals,  yet  such  rights  are  subordinate  to  those  of  the  State, 
and  cannot  in  any  manner  interfere  with  the  exercise  of  such  public 
rights.  To  the  same  effect  is  People  v.  Oaiial  AppraiserSy  33  N. 
Y.  461. 

In  Com.  V.  Tewkaburt/j  11  Mete.  65,  it  was  held,  that  a  Massachu- 
setts statute,  which  imposed  a  penalty  on  ''  any  joerson,  who  shall 
take,  carry  away  or  remove  any  stones,  gravel  or  sand  from  any 
of  the  beaches  in  the  town  of  Chelsea,^'  was  passed  for  the  j^urposo 
of  protecting  the  harbor  of  Boston  and  extends  as  well  to  the 
owner  of  the  soil  as  to  strangers.  In  LaPlaisancs  Bay  Harbor  Co. 
V.  CUy  of  Monroe,  1  Walk.  Ch.  (Mich.)  168,  the  chancellor  said  : 
''The  complainants  do  not  own  either  the  bed  or  the  banks  of  the 
river  below  the  point  of  obstruction  ;  the  bed  of  the  stream  is 
public  property,  and  belongs  to  the  State.  This  is  the  case  with 
ail  meandering  streams,  no  part  of  them  being  included  in  the 
original  siirvey ;  and  the  common-law  doctrine  of  tisque  ad  medium 
filum  aqua  is  not  applicable  to  them.     The  public  owns  the  bed  of 
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this  class  of  riTers,  aud  is  not  limited  in  its  right  to  an  easement 
or  right  of  way  only.  So  with  regani  to  oor  large  lakes  or  siieh 
parts  of  them  as  lie  within  the  limits  of  the  State.  The  proprietor 
of  the  adjacent  shore  has  no  property  whatever  in  the  land  oorered 
by  the  water  of  the  lake." 

In  Maiior^  etc,  v.  Ealava,  9  Port.  578  ;  33  Am.  Doc.  325,  the 
court  held  that  the  navigable  waters  within  the  State  have  been 
dedicated  to  tlic  use  of  the  citizens  of  the  United  States  ;  that  it 
is  not  competent  for  Congress  to  grant  a  right  of  pro])erty  in  the 
same ;  that  the  navigable  waters  extend  not  only  to  low  water, 
bat  embnice  all  the  soil  that  is  within  the  limits  of  high-water 
mark. 

'i'hc  most  elaborate  opinion  on  the  subject  to  be  found  in  the 
books  is  that  of  Judge  Woodward,  in  McManus  v.  Carmichady 
3  Iowa,  1.  McManus  owned  land  on  the  Mississippi  river ;  in  front 
of  his  land  at  low  water  was  a  sand-bar  and  from  this  bar  between 
high-water  and  low-water  marks  Carmichael  took  two  boat  loads  of 
sand,  for  which  McManus  sued  him  in  an  action  of  trespass.  The 
lower  court  found  judgment  for  tiie  plaintiff,  and  the  defendant 
appealed.  Learned  counsel  filed  able  and  exhaustive  briefs, 
and  upon  a  thorough  review  of  the  authorities  the  court  held  that 
'^  although  the  ebb  and  flow  of  the  tide  was  at  common  law  tlie 
most  usual  test  of  navigability,  it  was  not  necessarily  the  only  one. 
But  however  this  may  be,  the  test  is  not  applicable  to  the  Missis- 
sippi river.  The  common-law  consequences  of  navigability  attach 
to  the  legal  navigability  of  the  Mississippi,  The  term  ^navigable* 
embraces  within  itself  not  merely  the  idea  that  the  waters  could  bo 
navig{itcd,  but  also  the  idea  of  publicity,  so  that  saying  waters  are 
public  is  equivalent  in  legal  sense  to  saying  that  they  arc  navigable. 
Yet  the  navigability  in  fact  is  the  leading  idea  and  is  the  ground 
of  their  publicity.  Tlie  ebb  and  flow  of  the  tide  does  not  in  reality 
make  tlie  wutei-s  navigable,  nor  has  it  in  the  essence  of  the  thing 
any  thing  to  do  with  it.  It  is  navigability  in  fact,  which  forms  the 
foundation  for  navigability  in  law,  and  from  the  fact  follows  the 
appropriation  to  public  use  and  hence  its  publicity  and  legal  navi 
gability.  The  real  test  of  navigability  in  this  country  is  ascertained 
by  use  or  by  public  act  or  declaration.  The  acts  and  declarations 
of  the  United  States  declare  and  constitute  the  Mississippi  river  a 
public  highway  in  the  highest  and  broadest  intendment  possible. 
The  common  law  knows  but  two  lines,  the  medium  filum  aqtuB  and 
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high  water.  If  the  stream  be  navigable  the  boundary  of  the  ad- 
joining land  is  the  one ;  if  not  navigable,  the  other.  By  the  oom- 
mon  law  the  riparian  proprietor  on  navigable  waters  owns  to  hijfh- 
water  mark  only,  and  this  rale  applies  to  the  Mississippi  river.  "^ 
The  court  reversed  the  judgment 

The  same  principle  is  announced  by  the  Supreme  Court  of  Iowa 
in  Haight  v.  Keoktik^  4  Iowa,  199.  In  Barney  v.  Keokuk,  94  XT.  S. 
324,  it  is  held,  that  **  in  order  that  the  passage-ways  of  commerce 
and  navigation  might  be  subject  to  public  authority  and  control, 
the  title  to  the  land  under  water  and  to  the  same  below  ordinary 
high-water  mark  in  imvigablc  rivers  and  arms  of  the  sea,  was  by 
common  law  vested  in  the  sovereign  for  the  public  use  and  benefit. 
In  England  tide- waters  only  were  navigable,  hence  the  rule  as  to- 
pro|)erty  was  often  expressed  as  applicable  to  them  only,  although 
the  reason  of  it  would  make  it  apply  to  all  navigable  waters.  *  * 
*  The  form  instead  of  the  substance  of  the  rule  has  been  adopted 
in  many  of  tlie  States  of  this  country,  and  in  them  the  public  title 
to  tlie  beds  and  shores  of  navigable  streams  is  confined  to  tide- 
water. From  the  same  cause,  the  admiralty  jurisdiction  of  the 
United  States  was  for  a  long  ))eriod  restricted  to  tide-water.  Since 
the  decision  of  tliis  court  in  Tfie  Oefiesee  Cliief  in  1851,  12  How. 
443,  declaring  all  the  great  lakes  and  rivers  of  the  country  navi- 
gable, that  are  really  such,  tliere  is  no  longer  any  reason  for  thus 
restricting  the  title  of  the  State,  except  as  a  change  in  that  respect 
might  interfere  with  vested  rights  and  established  rules  of  property. 
In  Iowa  the  tnie  rule  has  been  adopted  ;  and  it  is  held,  that  the 
bed  of  the  Mississippi  river  and  its  banks  to  high-water  mark 
belong  to  the  State,  and  that  the  title  of  the  riparian  owner  ex- 
tends only  to  that  line." 

Mr.  Jastioe  Bradley  in  delivering  the  opinion  of  the  court 
said  of  the  case  of  McManus  v.  Carmichael,  3  Iowa,  1,  *^  the  ex- 
haustive examination  of  this  question  by  the  Supreme  Court  of 
Iowa  *  *  really  leaves  nothing  to  be  said.  The  precise  point 
was  directly  before  the  couit,  namely  :  Whether  the  title  of  the 
riparian  proprietor  extends  below  high-water  mark  in  the  Missis- 
sippi nver ;  and  it  was  decided  that  it  does  not."  He  also  says  on 
page  338  :  '*  The  cases  m  which  this  court  has  seemed  to  hold  a 
contrary  view  depended,  as  most  cases  must  depend,  on  the  local 
laws  of  the  States,  m  which  the  lands  are  situated.  In  Iowa,  as  be- 
fore stated,  the  more  correct  rule  seems  to  have  been  adopted.,  after 
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u  most  elaborate  investigation  of  the  subject."  The  crises eyidentlf 
referred  to  by  Mr.  Justice  Bradley  m  the  abore  cited  opinion  are 
Dutton  V.  Strong,  1  Black,  25;  Railroad  Co.  v.  Schnrmier,  7  TValL 
275j,  and  Yates  v.  Milwaukee,  10  id.  497.  This  last  case  is  cited 
and  relied  on  by  the  appellee's  counsel  in  his  brief,  but  it  can  have 
no  effect  hei*e,  unless  the  statutes  and  decisions  of  Virginia  and  of 
this  State  make  it  applicable,  and  are  of  such  a  character  as  to  re- 
quire us  to  decide  in  accordance  therewith. 

What  is  the  position  of  Virginia,  and  of  our  own  State  on  this 
question  ?  In  Home  y.  Richards,  4  CM.  441;  2  Am.  Dec.  574,  it  was 
held,  that  the  bed  of  a  navigable  river  in  this  Commonwealth  cannot 
be  granted.  In  a  river  not  navigable  the  owner  of  the  soil  on  cither 
side  is  proprietor  of  the  bed  to  the  middle  of  the  stream.  In  Haysf 
E2^r  V.  BowniaUj  1  Rand.  417,  it  was  held,  that  when  land  is  conveyed 
which  is  bounded  by  a  water-course  not  navigable,  such  conveyance 
carries  with  it  the  title  to  a  moiety  of  the  bed  of  the  water-course. 
In  Norfolk  City  v.  Cook,  27  Gratt.  430,  it  was  held  that  a  patent 
for  land  constituting  a  part  of  the  bed  of  a  navigable  river  conveys 
no  title  to  it. 

In  the  ordinance  passed  by  the  Confederate  Congress  July  13, 
1787,  entitled,  **  An  ordinance  for  the  government  of  the  territory 
of  the  United  States  north-west  of  the  Ohio  river,"  section  4,  last 
clause,  it  is  provided  as  follows  :  "  The  navigsible  waters  leading 
into  the  Mississippi  and  St.  Lawrence,  and  the  carrying  places  be- 
tween the  same,  shall  be  common  highways,  and  forever  fixjc,  as 
well  to  the  inhabitants  of  the  said  territory  as  to  the  citizens  of  the 
iTnitcil  States,  and  to  those  of  any  other  States,  that  may  be  admit- 
ted into  the  Confederacy,  without  any  tax,  impost  or  duty  there- 
for. "  This  was  approved  by  Virginia,  and  in  the  ssime  generous  spirit 
on  the  15th  day  of  January,  1802,  the  legislature  passed  the  fol- 
lowing act,  with  reference  to  the  navigable  rivers  west  of  the  moun- 
tains in  that  State :  ^'Whereas  it  hath  been  represented  to  this 
present  general  assembly,  that  many  persons  have  located  and 
lay  claims  in  consequence  of  such  location  to  the  banks,  shores  and 
beds  of  the  rivers  and  creeks  in  the  western  parts  of  this  Com- 
mon woalth,  which  were  intended  and  ought  to  remain  as  a  common 
to  all  the  people  thereof,  be  it  therefore  enacted,  that  no  grant  is- 
sued by  the  register  of  the  land  office  for  the  same,  either  ineon- 
sequence  of  any  survey  already  made  or  which  may  hereafter  be 
made,  shall  be  valid  or  offoctual  in  law  to  pass  any  interest  therein. 
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An  examination  of  all  the  statutes  of  Virginia  will  show,  that 
the  State  has  always  asserted  the  right  in  its  exercise  of  sovereign^ 
to  control  the  bed,  shores  and  banks  of  all  the  navigable  waten 
within  the  Commonwealth.  10  Hen.  St.,  chap.  2,  p.  226  ;  1  Bey« 
Code,  chap.  86,  p.  323 ;  Code  of  1849,  chap.  62,  p.  326  ;  Code  of 
1860,  chap.  6'2,  p.  366.  In  the  first  Constitution  of  West  Virginia, 
article  1,  section  1,  is  this  provision  :  "  The  State  of  West  Virginia 
shall  also  include  so  much  of  the  bed,  banks  and  shores  of  the 
Ohio  river  as  was  heretofore  apportioned  to  the  State  of  Virginia  ; 
and  the  territorial  rights  and  property  in  and  the  jurisdiction  of 
whatever  nature  over  the  said  beds,  banks  and  shores  heretofore  re- 
served by  or  vesteil  in  the  State  of  Virginia  shall  vest  in  and  be  here- 
after exercised  by  the  State  of  West  Virginia."  The  Constitution  of 
18T2  contains  in  substance  the  same  language,  but  includes  the  Big 
Sandy  river,  and  adds  :  ''And  such  parts  of  the  said  beds,  banks 
and  shores  as  lie  opposite  to  and  adjoining  the.  several  counties  of 
this  State  shall  form  parts  of  said  several  counties  respectively.** 
The  provisions  refeiTcd  to  in  the  Code  of  Virginia  were  inserted 
in  the  Code  of  West  Virginia. 

In  the  acts  of  the  Virginia  legislature  of  1839-40,  chap.  71,  page 
58,  is  found  the  following  provision  :  *'  Any  person  owning  land 
upon  a  water-course  may  erect  a  wharf  on  the  same,  or  a  pier  or 
bulk-head  in  such  water-courac  opposite  his  land,  so  that  the  navi- 
gation be  not  obstructed  thereby,  and  so  that  such  wharf,  pier  or 
bulk-head  shall  not  othenvise  injure  the  private  rights  of  any  person. 
But  the  court  of  the  county  in  which  such  wharf,  pier  or  bulk- 
head shall  be,  after  causing  ten  days'  notice  to  be  given  to  the 
owner  thereof  of  its  intention  to  consider  the  subject,  if  it  be  satis- 
fied that  such  wharf,  pier  or  bulk-head  obstructs  the  navigation  of 
the  water-course,  or  so  encroaches  on  any  public  landings  as  to  pre- 
vent the  free  use  thereof,  may  abate  the  same.  Any  person  desiring 
the  privilege  of  erecting  a  wharf  at  or  on  any  county-landing  may 
after  giving  notice  of  his  intention  by  advertising  such  notice  at 
some  public  place  near  the  landing,  and  also  at  the  front  door  of 
the  court-house  of  such  county  on  the  first  day  of  the  term  of  the 
court  of  said  county,  present  to  the  court  at  its  next  term  a  petition 
for  such  privilege,  and  the  court  shall  order  all  the  acting  justices 
of  the  county  to  be  summoned  to  attend  at  the  following  term  to 
consider  the  same  :  when  if  two-thirds  of  the  justices  present  con- 
cur,  the  court  may  grant  such  privilege,  and  fix  such  rates  and 
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charges  upon  such  conditions  as  it  may  see  fit.  But  the  court  at 
any  subsequent  term,  after  causing  all  the  acting  justices  of  the 
county  to  be  summoned  and  ten  days'  notice  to  be  given  to  the 
owner,  may,  if  two-thirds  of  the  justices  present  concui*,  revoke 
such  privilege  or  alter  such  conditions  and  limitations  as  regu- 
late the  rates  and  charges.  This  section  sliall  not  be  construed  to 
authorize  a  County.  Coui*t  to  grant  the  privilege  of  erecting  a  wharf 
within  a  town  which  has  a  Corporation  Court." 

These  provisions  wci'e  inserted  in  the  Code  of  1849,  chap.  52,  sec- 
tions 46,  47,  and  arc  to  be  found  in  the  Code  of  1860,  chap.  53,  sec- 
tions 47,  48.  These  provisions  are  substantially  contained  in  the 
Code  of  West  Virginia,  chap.  43,  sections  40,  41,  with  this  impor- 
tant modification,  see  section  42  :  ''Nothing  contained  m  either 
of  the  last  two  sections  shall  be  construed  to  autliorize  the  ei'ectioii 
of  any  wharf,  pier  or  bulk-Iiead  within  the  limits  of  an  incorpo- 
rated town.  Tillage  or  city,  without  the  consent  of  the  council 
thereof." 

The  same  proyisions,  substantially,  are  in  the  acts  of  1872-3 
chap.  194,  sections  46,  47,  48,  with  the  additional  section,  49 ; 
''  Nothing  contained  in  this  act  shall  be  construed  to  take  from  the 
jurisdiction,  charge  or  control  of  the  council,  trustees  or  other 
authority  of  any  town,  village  or  city  so  much  of  any  road,  bridge, 
landing  or  wharf,  as  by  the  laws  now  in  force  is  under  such  juris- 
diction, charge  or  control  exclusively." 

What  do  these  statutes  mean  ?  They  cleai-ly  indicate,  that  Vir- 
ginia always  assumed  to  exercise  control  over  the  beds  of  her  navi- 
gable streams.  The  beds  of  course  include  the  shores  and  the 
whole  space  through  which  the  stream  flows.  The  latter  acts  of 
West  Virginia  show,  that  the  legislature  did  not  intend  to  allow 
any  one,  without  the  consent  of  the  council  thereof,  to  build  a 
wharf,  pier  or  bulk-head  within  the  limits  of  an  incorporated  town, 
village  or  city.  Both  States  have  clearly  shown,  that  they  have 
claimed  to  own  and  control  for  the  public  good  the  beds,  shores  and 
banks  of  all  navigable  rivers. 

In  French  v.  Ba7ikliead,  11  Oratt.  136,  which  involved  the  con- 
struction of  a  grant  of  a  tract  of  land  to  the  United  St^ites,  whether 
the  grant  did  or  did  not  convey  to  low- water  mark,  Judge  Allen, 
president,  speaking  for  the  whole  court,  pages  159, 160,  said  :  *'  If 
it  were  a  mere  grant  of  property,  the  jurisdiction  remaining  in  the 
State,  the  right  of  the  grantee  would  extend  to  ordinary  low-water 
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mark^  under  the  express  provisions  of  the  act  of  the  assem- 
bly, 1  Rey.  Code  of  1819,  chap.  87,  p.  341,  which  declares  that 
hereafter  the  limits  or  bounds  of  the  several  tracts  of  land  lying  on 
the  Atlantic  ocean,  the  Chesapeake  bay  and  the  rivers  and  ci'eeks 
tliereof,  within  this  Common wealtli,  sliall  extend  to  ordinary  low- 
water  mark  ;  and  the  ownei*s  of  said  land  shall  have,  possess  and 
enjoy  exclasivo  rights  and  privileges  to  and  along  the  shores  thereof, 
down  to  ordinary  low- water  mark.  By  the  common  law  the  title  of 
the  proprietor  extends  to  the  oi*dinary  high-water  mark.  The  shore, 
or  that  space  alternately  covered  and  left  diy  by  the  rise  and  fall  of 
the  tide,  being  the  space  between  high  and  low- water  mark,  was  in  the 
king  for  the  use  of  the  public.  The  law  of  Virginia,  so  far  at  least 
lis  it  rchites  to  the  soil,  lias  been  a\ltered  ;  and  the  limits  or  bound- 
aries of  the  land  extend  over  and  include  the  shore  by  operation  of 
law.  This  was  the  law  in  force  when  the  cession  of  the  land  at 
Old  Point  Comfort  was  made,  and  the  law  being  general,  and  speak- 
ing at  every  instant  of  time,  it  operated  upon  the  grant  to  the 
United  Stiites,  and  extended  the  bounds  down  to  ordinary  low- 
water  mark,  thereby  annexing  the  right  to  the  soil  between  ordi- 
nary high-water  and  low-water  marks  as  incident  or  appurtenant  to 
the  adjacent  land."  The  statute  referred  to  only  applied  to  "  the 
Atlantic  ocean,  the  Chesapeake  bay,  and  the  rivers  and  creeks 
thereof."  It  had  and  was  intended  to  liave  no  application  what- 
ever to  the  Ohio  river. 

We  have  seen  that  the  Ohio  river  is  a  great  public  highway,  and 
according  to  the  overwhelming  weight  of  authority,  according  to 
the  statutes  and  decisions  of  the  State  of  Virginia,  the  riparian 
owners  of  land  on  its  banks  have  no  title  as  against  the  State,  be- 
yond onlinary  high-water  mark,  and  that  the  title  to  the  bed,  the 
shores  and  banks  to  ordinary  high- water  mark  .is  now  in  the  State 
of  West  Virginia  for  the  use  of  the  public.  This  conclusion  is  ab- 
solutely necessary  to  properly  preserve  for  the  jieople  the  free  navi- 
gation of  that  great  highway.  If  each  riparian  owner  had  the 
right  to  build  a  wharf  of  his  own,  and  to  deny  the  right  of  any 
one  to  land  there  without  paying  tribute  to  him,  or  to  deny  him  the 
right  to  land  at  all  on  land  adjacent  to  his  farm  or  lot,  the  naviga- 
tion of  the  river  could  not  in  any  sense  be  free.  It  is  the  exercise 
of  one  of  the  highest  prerogatives  of  sovereignty  for  the  State  to 
preserve  to  all  the  people  of  this  great  country  the  right  to  navi- 
gate the  river ;  and  the  free  navigation  of  the  same  carries  with  it 
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the  right  to  do  all  that  is  necessary  for  the  proper  and  profitable 
navigation  thereof ;  tlmt  is,  to  land  where  the  navigator  pleases  to 
land,  to  i)ut  off  his  produce  or  goods  on  any  convenient  ground 
anywhere  below  ordinary  high-water  mark,  without  hindrance  from 
any  person,  whether  a  riparian  owner  or  any  one  else.  The  ripa- 
rian owner  of  the  farm  or  lot  opposite  where  he  lands  has  no  more 
right  to  molest  him  than  a  stranger.  He  has  no  rights  over  that 
space  between  ordinary  high-water  mark  and  low-water  mark,  as 
against  the  State  or  its  agents,  or  as  against  any  one  who  is  enjoying 
the  protection  of  the  State  in  navigating  the  river.  The  great  Ohio 
is  composed  of  its  bed,  shores  and  banks,  and  the  water  that  flows 
over  the  bed  and  shores  between  the  banks,  and  they  are  all  alike 
dedicated  to  public  use.  It  is  the  heritage  of  our  fathers,  carefully 
guarded,  to  be  used  in  entire  freedom  for  the  purposes  of  travel, 
trade  and  traffic,  and  whenever  we  are  within  these  limits  we  feel 
that  we  are  at  home  and  cannot  be  trespassers. 

In  aid  of  the  free  navigation  of  the  river,  the  legislature  dele- 
gates to  those  cities  and  towns  which  it  incorporates  the  exclusive 
right  to  construct  wharves.  This  it  certainly  has  the  right  to  do.  It 
is  necessary  that  such  municipal  corporations  should  have  the  ex- 
clusive right  to  i*egulate  their  own  wharves  ;  if  they  had  not  it  would 
be  difficult  if  not  impossible  to  discharge  the  public  trust  reposed 
in  them.  They  are  held  to  the  strictest  accountability  by  those  who 
navigate  the  river,  for  any  injury  which  they  may  suffer  in  their  per- 
sons or  property  by  reason  of  the  wharves  not  being  in  gooil  repair. 
Pitishurgh  v.  Oriery  22  Penn.  St.  64 ;  City  of  Petersburg  v.  Apple- 
garth,  28  Gratt  321 ;  s.  c,  26  Am.  Rep.  357. 

If  any  riparian  owner  of  a  lot  in  an  incorporated  town  could  have 
the  privilege  of  making  a  wharf  opposite  his  lot,  it  would  of  course 
be  impossible  for  th^  legislature  through  the  municipal  corporation 
to  regulate  it  It  was  held  in  Barney  v.  Keokuk ,  94  TJ.  S.  324, 
that  "  The  public  authorities  have  the  right  in  Iowa  to  build 
wharves  and  levees  on  the  bank  of  the  Mississippi  below  high, 
water  mark,  and  to  make  improvements  therein  necessary  to  navi- 
gation or  public  passage  by  railways  or  otherwise,  without  the  con- 
sent of  the  adjacent  proprietor,  and  without  making  him  compen- 
sation." As  we  have  seen,  the  same  rule  applies  here  to  the  Ohio 
river,  as  was  applied  in  that  case  to  the  Mississippi. 

The  principles  evolved  from  the  great  weight  of  authorities,  to 
which  we  have  referred,  are  that  the  Ohio  river  is  navigable  and  a 
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public  highway  in  the  highest  and  broadest  intendment  possible  ; 
that  riparian  owners  of  lands  thereon^  as  against  the  State  of  West 
Virginia,  hold  to  ordinary  high-water  mark  only ;  that  the  beds, 
banks  and  shores  of  the  Ohio  river  are  by  the  State  held  in  trust  for 
the  public ;  that  it  is  competent  for  the  legislature  to  confer  on 
municipal  corporations  the  exclusive  right  to  build  wharves  within 
their  cori>orate  limits,  between  ordinary  high-water  mark  and  low- 
water  mark  on  said  river,  without  compensation  to  the  adjacent 
lot-  owner  for  the  land  so  taken  for  that  purpose. 

It  is  insisted  in  the  brief  for  appellee,  that  an  injunction  would 
not  lie  in  this  case.  It  is  the  only  remedy  which  will  give  full  and 
adequate  relief,  and  has  often  been  resorted  to  in  such  cases. 
Railroad  Co.  v.  Schunnier,  7  Wall.  272  ;  Yaies  v.  Milwaukee,  10 
id.  497 ;  Trustees  of  Waleriowny.  Cowen,  4  Paige,  510. 

The  question  is  not  here  involved  as  to  what  rights  riparian 
owners  of  lands  on  navigable  rivers  between  high  and  low-water 
marks  have  as  against  strangers.  We  here  hold^  that  as  against  the 
State  they  have  none.  In  my  opinion  they  have  an  undoubted 
right  to  the  exclusive  use  of  the  banks  and  shores  of  the  navigable 
rivers  adjacent  to  their  farms  as  against  every  stninger,  who  is  not 
navigating  the  river  or  exei'cising  some  public  privilege,  that  per- 
tains to  every  one  in  the  use  of  a  navigable  sti'eam,  and  that  they 
could  maintain  trespass  against  any  one,  who  should  cut  trees  there, 
or  who  should  take  drift-wood  therefrom  or  sand,  gravel  or  earth, 
or  who  should  take  therefrom  coal  or  other  valuable  things  that 
might  lodge  thereon.  The  act  of  1872,  which  denies  the  right  to 
any  person  to  erect  a  wharf,  pier  or  bulk-head  within  the  limits  of 
an  incorporated  town  or  city  without  the  consent  of  the  council, 
clearly  refers  to  any  wharf,  pier  or  bulk-head  whether  public  or 
private,  and  as  we  have  already  said,  for  the  reasons  aforesaid  is 
elearly  constitutional. 

The  decree  of  the  Circuit  Court  of  Jackson  county  dissolving  the 
said  injunction  is  reversed  with  costs  to  the  appellant ;  and  this 
court  proceeding  to  render  such  decree  as  the  Circuit  Court  should 
have  rendered,  the  injunction  granted  by  the  judge  of  the  Circuit 
Court  is  made  perijetual,  with  costs  to  the  plaintiff  in  the  court  be- 
low. 

Decree  reversed. 

Qbjlen  and  Snydeb  JJ.,  concurred. 
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CoRBLKYs  v.  Ripley. 

(9  W.  Va.  154  ) 

SmdenM  •  d&e(araUan$  of  dsesased  inmer, 

DecUur«tloii8  of  a  deoeued  owner  of  land  aa  to  the  lines  of  his  ownerahlp  are 

inadmiasible  when  fayoxable  to  his  inteieat. 

IjlJEOTMENT.    The  opinion  states  the  case.    The  plaintiff  had 
|j    judgment  below. 

William  /.  Boreman,  for  plaintiff  in  error.. 

D.  F.  Pughj  for  defendants  in  error. 

JoHKSOK,  President.  This  is  a  writ  of  error  to  a  judgment  in  eject- 
ment in  the  Circuit  Court  of  Tyler  county.  The  only  question  is :  Are 
certain  declarations  of  a  deceased  person  as  to  the  lines  and  comers 
of  a  tract  owned  by  him,  when  the  declarations  were  made,  admis- 
sible us  evidence  P  The  bill  of  exceptions  shows,  that  u]x>n  the 
trial  of  a  case  it  was  important  to  establish  a  certain  comer  and 
line  claimed  by  the  plaintiffs  as  a  part  of  the  boundary  of  the  land 
claimed  by  them  in  said  action,  title  to  which  land  they  derived  from 
Joseph  StuU,  jr.,  and  he  from  his  father,  Joseph  StuU,  sr.  For  the 
purpose  of  establishing  such  corner  and  line  the  plaintiffs  intro- 
duced one  J.  A.  Shewman,  and  proposed  to  prove  by  him  declara* 
tions  made  by  said  Joseph  Stull,  sr.,  while  he  was  owner  of  said 
land,  as  to  the  locality  of  said  corner  and  line,  to  which  defendant 
objected ;  but  the  court  overruled  the  objection  and  permitted  Uie 
declaration  to  be  given  to  the  jury,  and  the  witness  stated  to  the  jury 
'Hhat  he  and  Joseph  Stull,  sr.,  about  twenty-seven  or  twenty-eight 
years  ago  were  together  on  the  land  claimed  by  the  plaintiffs,  and 
that  said  Stull  pointed  in  the  direction  of  said  comer,  and  said, 
^  my  comer  is  over  there,'  and  then  pointed  in  another  direction  and 
said,  *my  line  is  over  there  and  passes  under  that  point,'  pointing  to 
a  point  of  land  in  sight  thirty  or  forty  rods  from  where  they  were 
standing,  and  that  ho  and  said  Stull  were  thirty  or  forty  rods  frooi 
the  comer  toward  which  said  Stull  pointed ;  and  that  the  place 
where  the  comer  was  pointed  out  and  the  locality  of  the  line  aa 
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pointed  out  was  all  in  the  woods/'  etc.  To  the  admission  of  which 
evidence  the  defendant  excepted. 

There  was  verdict  and  also  judgment  for  plaintiff* 

AVas  the  evidence  properly  admitted  P  In  Chapman  v.  Bdmands, 
3  Allen,  512,  the  court  said  :  ''  The  evidence  of  declarations  by  a 
former  owner  of  the  premises,  with  whom  the  demandants  are  in 
privity,  was  rightly  admitted.  They  wore  statements  made  in  dis- 
paragement of  title  against  the  interest  of  the  party  making  them, 
and  contemporaneous  with  his  possession  and  enjoyment  of  the 
premises  now  owned  by  the  demandants."  The  court  cites  Plimp- 
ton V.  Chamb&rlain,  4  Oray,  320 ;  Ware  v.  Bookhowie,  7  id.  454  ; 
JfOea  V.  Paichy  13  id.  254 

In  Lang  v.  OoUon^  116  Mass.  414,  it  was  said,  that  in  most  of  the 
decided  cases  it  was  held,  that  the  declaration  should  appear  to 
have  been  made  in  disparagement  of  title  or  against  the  interest  of 
the  party  making  it ;  but  in  DaggM  v.  ShaWf  5  Mete.  223,  it  is  said 
that  the  rule  as  practiced  in  Massachusetts  is  not  so  restricted,  and 
that  declarations  of  persons  made  while  in  possession  of  land  owned 
by  them,  pointing  out  their  boundaries  on  the  land  itself,  are  ad- 
missible as  evidence,  when  nothing  appeai-s  to  show  that  they  are 
interested  to  misrepresent ;  and  it  need  not  appear  affirmatively, 
that  the  declarations  were  made  in  restriction  of  or  against  their 
own  rights.  And  in  BartUtt  v.  Bmerson^  7  Oray,  174,  it  is  held, 
that  to  be  admissible  such  declarations  must  have  been  made^  by 
persons  now  deceased,  while  in  possession  of  land  owned  by  them 
and  in  the  act  of  pointing  out  their  boundaries,  with  respect  to  snch 
boundaries,  and  when  nothing  appears  to  show  an  interest  to  de* 
ceive  or  misrepresent. 

The  rule  last  laid  down  is  approved  in  Long  v.  OoUon,  116  Mass. 

In  Oroat  Falls  Co.  v.  Worster,  15  N.  H.  412,  it  appeared  that 
on  the  trial  the  plaintifib  offered  the  testimony  of  one  Lyman  to 
prove  that  in  1838  while  on  ''  the  plaintiffs'  lot,"  mentioned  in 
several  of  the  pleas,  James  Boberts,  then  over  sixty  years  of  age,  and 
who  died  previously  to  the  trial,  pointed  out  a  stump  on  the  line  be- 
tween his  line  and  the  lot  in  question,  as  Worster's  comer.  The 
defendant  excepted  to  this  evidence ;  and  the  learned  Chief  Justice 
Parkbb  in  delivering  the  opinion  of  the  court  said :  '^  It  has  been 
held  in  England  that  in  questions  upon  boundary  between  parishes 
or  manors,  or  on  a  customary  right,  the  declarations  of  the  common 
opinion  of  the  place  made  by  deceased  persons,  who  from  their 
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situation  had  the  meana  of  knowledge  and  no  interest  to  misrepre- 
sent, are  admissible  in  evidence.  1  Phil.  Et.  198.  The  question 
in  such  cases  partakes  somewhat  of  a  public  character ;  and  it  is 
for  that  reason  probably  that  declarations  of  the  common  opinion 
of  the  place  are  received.  But  in  case  of  a  mere  private  boundary, 
if  the  individual  was  living,  ho  could  not  give  evidence  of  the  common 
opinion,  but  must  testify  to  his  own  knowledge  respecting  the  bound- 
ary and  how  that  knowledge  was  derived.  This  knowledge  often  rests 
on  tradition  merely.  The  alleged  boundary  has  perhaps  been 
]K>inted  out  by  some  one,  who  professed  to  have  information  respect- 
ing it.  Reputed  boundaries  are  often  proved  by  the  testimony  of 
aged  witnesses  ;  and  the  hearsay  evidence  of  such  witnesses  has  been 
admitted  to  establish  lines  in  opposition  to  the  calls  of  an  ancient 
patent  Oonn  y.  P&nn,  1  Pet.  C.  G.  496.  And  we  are  of  opinion, 
that  the  declarations  respecting  private  boundaries  made  by  deceased 
persons,  who  from  their  situation  appear  to  have  had  the  means 
of  knowledge,  and  who  had  no  interest  to  misrepresent,  may  well 
be  admitted  in  evidence." 

It  has  been  held  generally  in  Pennsylvania,  that  where  bound- 
ary is  the  subject  in  question,  what  has  been  said  in  relation  to  it 
by  a  person  deceased  is  evidence.  Caufinan  v.  Presbyterian  Qm- 
gregation  of  Cedar  Spring ^  6  Binn.  59.  If  the  witness  from  his 
situation  had  any  interest  to  make  the  declarations,  then  they  aro 
not  admissible.  Shepherd  v.  Thomp^oHj  4  N.  H.  213.  In  that 
case  Roberts  does  not  appear  to  have  had  any  interest  to  make  the 
declaration.  Although  his  land  bounded  on  J.  Worstcr's  be  had 
no  interest  in  the  comer  in  dispute. 

In  Smith  v.  Foresl,  49  N.  II.  230,  it  was  held  that  the  declarations 
of  deceased  owners  of  land  are  admissible  as  to  the  boundaries  of 
their  land,  when  it  appears  from  their  situation,  that  they  had  the 
means  of  knowledge,  and  no  interest  to  misrepresent,  especiallj 
when  the  declarations  are  in  disparagement  of  their  title.  Nes- 
KITH,  J.,  in  delivering  the  opinion  of  the  court  said  :  **"  Two  things 
are  necessary  in  order  to  make  the  declarations  of  deceased  persons 
evidence  as  to  boundaries  :  first,  it  must  appear  that  the  deceased 
party  or  declarant  had  knowledge ;  and  second,  he  must  have  no 
interest  to  misrepresent.''  In  that  case  the  court  held  that  the  de- 
clarations were  against  interest  and  were  competent.  The  court 
also  held  in  answer  to  the  objection,  that  the  declarations  were  not 
made  on  the  land,  that  it  was  not  necessai^  that  they  should  be. 
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If  the  party  who  made  the  declaration  had  the  requisite  knowledge 
and  had  no  interest  to  misrepresent,  it  was  sufficient,  and  the  de- 
clarations were  admissible,  although  not  made  on  the  land. 

In  Harriman  v.  Brown,  8  Leigh,  697,  it  was  held,  that  evidence 
is  admissible  to  prove  the  declarations  of  a  deceased  person  as  to 
the  identity  of  a  particular  comer  tree  or  boundary,  provided  such 
person  had  peculiar  means  of  knowing  the  fact ;  as  for  instance, 
the  surveyor  or  chain-carrier,  who  were  engaged  upon  the  original 
survey,  or  the  owner  of  the  tract  or  of  an  adjoining  tract  calling 
for  the  same  boiindaries ;  and  so  of  tenants,  processioners,  and 
others  whose  duty  or  interest  would  lead  them  to  diligent  inquiry 
and  accurate  information  of  the  fact,  always  however  excluding 
those  declarations,  which  are  liable  to  the  suspicion  of  bias  from 
interest. 

In  mil  V.  Proctor,  10  W.  Va.  84,  this  decision  is  approved.  It 
was  there  held,  that  the  declarations  of  Kendall  were  inadmissible, 
bccjiuse  at  the  time  they  were  made,  he  was  interested  in  the  lo- 
cation of  the  boundary  of  the  land  in  a  manner  that  would  be 
adverse  to  the  interest  of  Proctor,  against  whom  the  declarations 
were  introduced.  We  think  therefore  that  before  such  dcclai*a- 
tions  are  admissible,  it  must  appear,  first,  that  the  party  making 
the  declarations  was  at  the  time  in  a  situation  to  know  the  bound- 
ary of  the  land,  as  if  he  was  the  owner  of  it  or  of  an  adjoining  tract 
having  the  same  boundary  in  dispute,  and  that  it  also  appear  that 
he  had  no  interest  to  misrepresent.  The  admission  of  such  evi- 
dence is  made  an  exception  to  the  general  i*ulo,  that  hearsay  evi- 
dence is  excluded.  It  is  admitted  through  necessity,  and  the  law 
throws  around  it  the  two  safeguards  we  have  mentioned.  But  for 
the  first  the  evidence  would  be  so  uncertain,  that  it  would  be  of  little 
or  no  value ;  and  but  for  the  second  it  would  be  in  the  power  of 
any  one  owning  a  farm  with  a  disputed  line  or  corner  to  manufiic- 
tore  evidence  in  his  own  interest.  Therefore,  if  the  circumstances 
show,  that  at  the  time  the  declarations  were  made,  it  was  to  his  inr 
terest  to  misrepresent  or  speak  falsely,  the  declarations  cannot  be 
admitted  after  his:  death. 

In  the  case  before  us  the  bill  of  exceptions  shows,  that  Joseph 
Stnll,  senJor,  at  the  time  the  declarations  were  made,  was  inter- 
Mled  to  liavo  his  eomer  and  line  established  at  the  points  nsimed 
by  him.  That  interest  clearly  ap})ears  from  the  fact  that  the  plaiuL- 
ift,  who  derived  their  title  from  StuU,  sen.,  through  Stnll,  jr.,  in 
Vol.  XL VI— 64 


506  WEST  VIRGINIA, 


First  National  Bank  of  Parkenburg  ▼.  Johns. 


the  dispute  with  defendant,  are  claiming  that  Une  and  comer 
80  shown  by  Stall,  sen.,  and  the  defendant  is  claiming  beyond  them. 
The  evidence  is  clearly  inadmissible  under  all  the  authorities  we 
have  cited. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs  ;  and 
the  verdict  of  the  jury  set  aside,  and  a  new  trial  awarded. 

Judgment  reversed*    New  trial  awarded. 

The  other  judges  concurred. 


First  Natiojtal  Bakk  of  Parkbbsburg  v.  Johitb. 

CBI  W.  Ta  ttO.) 

NegeHMe  inetrumerU^^ftuud^banaflde  holder. 

The  bona  fids  indorses  of  negotiable  paper  for  value  takes  vaUd  title  although 
the  maker's  execution  was  procured  by  fraud,  and  under  the  supposition 
that  he  was  not  signing  a  note,  and  this  without  regard  to  his  negligence  or 
care.* 

ACTION  on  a  note*    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

Waiter  8.  Saftde,  for  plaintiff  in  error. 
John  A.  HiUchineoUf  for  defendant  in  error. 

JoHNSOK,  President  The  plaintiff  brought  its  action  of  debt  in 
the  Circuit  Court  of  Wood  county  in  January,  1880,  against  the 
defendants  Samuel  Johns  and  D.  H.  Leonai-d.  The  note  sued  on 
is  as  follows: 

**  (210.  Four  months  after  date  I  promise  to  pay  to  H.  K.  Wliite 
h  Co.,  or  bearer,  two  hundred  and  ten  dollars,  negotiable  and  pay- 
able without  offset  at  the  First  National  Bank  of  Parkersburg,  West 

Va.,  value  received. 

Samubl  Johns." 

Indorsed  H.  E.  White  &  Co.,  D.  H.  Leonard. 

After  maturity  and  protest  of  the  note  the  plaintiff  brought  its 
action.  On  the  17th  day  of  March,  1880,  the  defendant  Leonard 
pleaded  nii  debet,  and  the  defendant  Johns  tendered  the  following 
special  pleas  marked  Nos.  1  and  2r 

*  See  MfUard  v   Barton  (IS  R.  I  001),  43  Am.  Hep.  51. 
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''  And  the  said  defendant  Samuel  Johns  comes  and  says  that 
abont  the  date  of  the  said  supposed  note  in  the  declaration  men- 
tioned, a  person  representing  himself  to  be  named  McMahon,  and 
pretending  to  be  acting  for  and  on  behalf  of  the  said  supposed  H. 
K.  White  &  Co.,  came  to  the  dwelling-house  of  the  said  defendant 
JohnSy  who  then  resided  and  now  resides  in  Tucker  district,  in  Wirt 
county.  West  Virginia,  the  said  defendant  being  a  farmer  by  occupa- 
tion, and  being  entirely  unacquainted  with  commercial  business^  and 
falsely  and  fraudulently  represented  that  he  was  solicitor  to  procure 
the  services  of  the  said  defendant  as  agent  for  the  said  H.  E.  White  & 
Co,  to  sell  their  pretended  patent  washing  machine,called  the  *  White 
Washing  Machine,'  and  after  falsely  and  fraudulently  pretending 
and  representing  that  the  said  machine  was  valuable,  and  that  the 
defendant  would  have  no  trouble  in  seUing  said  machines  as  agent 
for  the  said  H.  E.  White  &  Co.,  the  said  defendant,  with  great 
hesitation  on  account  of  his  want  of  knowledge  in  such  business, 
but  relying  implicitly  on  the  statements,  knowledge  and  represen- 
tations of  the  said  McMahon  so  pretending  to  repi'esent  the  said 
White  &  Co.,  finally  consented  to  act  as  such  agent,  and  thereupon 
the  said  McMahon,  on  behalf  of  the  said  pretended  H.  E.  White  & 
Go.  (the  said  defendant  not  knowing  whether  in  fact  there  be  any 
such  firm  as  H.  E.  White  &  Ga),  proposed  to  send  to  the  said 
defendant,  and  he  agreed  to  receive,  six  dozen  and  one-half  *  White 
Washers '  at  five  dollars  each,  for  which  the  said  defendant  was  to 
account  for  and  pay  thirty  dollars  on  each  dozen  ordered  as  they 
were  sold,  and  the  balance,  two  hundred  and  ten  dollars,  in  four 
months  after  such  sales  were  made  by  the  said  defendant  as  such 
agent;  and  the  said  defendant  being  induced  by  the  said  McMahon 
to  become  such  agent  as  aforesaid,  for  the  purpose  aforesaid,  and 
ignorant  of  the  fraudulent  purpose  and  design  of  the  said  McMahon 
in  the  premises,  was  then  and  there  informed  by  the  said  McMahon, 
60  pretending  to  represent  the  said  H.  E.  White  &  Go.,  that  in  case 
the  said  six  and  one-half  dozen  of  said  *  White  Washers '  should  be 
ordered  and  sold  by  the  said  defendant  as  such  agent,  there  would 
then,  in  that  event,  be  due  to  the  said  supposed  H.  E.  White 
&  Co  an  estimated  balance  of  two  hundred  and  ten  dollars,  which 
would  be  payable  as  aforesaid  ;  and  thereupon  the  said  McMahon 
suggested  and  claimed  that  it  would  be  necessary  for  the  said  defend- 
ant to  make  a  note  or  memorandum  of  the  amount  of  the  saidesti- 
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mated  balance,  which  would  be  due  as  afoi'esaid  on  condition  as  afore- 
said, which  note  or  memorandum  should  be  retained  by  the  said 
McMahon  or  the  said  H.  K.  White  &  Co.,  as  an  account  by  which 
to  settle  with  the  said  defendant  as  such  agent  as  aforesaid  when 
sjiles  should   be  made  of  said  '  washers '  as  aforesaid ;  and  there- 
upon the  said  McMahon  then  and  there  pretended  to .  make  a  note 
or  mcmonindum  in  writing,  as  the  defendant  supposed,  for  the 
purpose  aforesaid,  and  upon  the  faith  and  understanding  it  was  ia 
effect  and  substance  no  other  than  such  note  or  memorandum,  and 
without  any  understanding  or  agreement  or  intention  on  the  part  of 
the  said  defendant  to  make  or  sign  any  such  negotiable  note  as  is 
alleged  in  the  said  declaration,  and  without  any  negligence  on  hi& 
part,  the  said  defendant  did  sign  what  was  so  represented  to  him 
as  aforesaid  as  but  a  simple  memorandum  or  note  as  aforesaid,  for 
the  sole  purpose  aforesaid,  and  not  as  any  such  negotiable  note  aa 
in  the  said  declaration  is  alleged  ;  and  the  said  McMahon  then  and 
there  fraudulently  pretended  that  the  said  note  or  memoi-andum 
was  not  to  be  used  by  McMahon  or  the  said  H.  K.  White  &  Co., 
but  was  to  be  held  by  them  until  settlement  should  be  made  between 
the  said  defendant  and  H.  K.   Wliite  &  Co.,  after  sales  of  said 
machine  should  bo  made  ;  and  therefore  the  said  defendant  says: 
that  the  said  note  in  the  declaration  mentioned  was  obtained  and 
procured  from  the  said  defendant  by  the  fraud  and  artifice  of  the- 
said  McMahon,  so  pretending  to  I'epresent  the  said  White  &  Co.,  as 
aforesaid,  and  was  thus  deceived  tis  to  the  nature  and  character  of 
the  said  paper  itself,  which  the  said  defendant  signed,  not  with  the 
understanding  that  it  was  a  negotiable  note,  but  that  it  wjis  a  mere 
note  of  hand,  and  the  said  defendant  at  the  time  of  signing  said 
note  or   memorandum,   had  no  intention   or  design  of  making* 
negotiable  paper,  which  it  now  appears  he  was,  in  manner  and  form 
as  aforesaid,  fraudulently  tricked  and  deceived  into  signing  by  the 
said  McMahon,  pretending  to  represent  the  said  H.  E.  Whit«  & 
Co. 

**And  the  defendant  further  says  that  the  said  false  and  fraudn- 
lent  representations  and  the  said  agi*eement  and  agency,  which  were 
so  founded  upon  such  said  false  and  fraudulent  representations  amf 
deceit,  were  the  sole  and  only  considerations  of  said  note.  AncE 
this  the  said  defendant  is  ready  to  verify. 

"  Wherefore  he  prays  judgment  whether  the  plaintiff  ought  to- 
have  or  maintain  its  :iotion  nforcsaid  thereof  against  him.*' 
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SPECIAL  PLEA,  NO.  2. 

''And  for  farther  plea  in  this  behalf,  the  said  Samuel  Johns  says 
that  the  said  note  in  the  declaration  mentioned  was  procured  and 
obtained  from  him  by  the  fraudulent  representations  and  deceit 
practiced  on  him,  the  said  defendant,  by  an  agent  or  pretended 
4igent  of  the  said  supposed  H.  K.  White  &  Co.,  of  which  the  plaint- 
iff had  notice  ;  and  this  ho  is  ready  to  yerif  j.  Wherefore  he  prays 
judgment  whether  the  plaintiff  ought  not  to  be  bound  of  its  action 
thereof  against  him  as  aforesaid." 

To  the  filing  of  which  special  pleas  the  plaintiff  objected,  which 
objections  were  oyerruled,  and  the  said  pleas  were  filed ;  and  there- 
upon the  plaintiff  replied  generally  thereto.  The  defendant,  Johns, 
^Iso  pleaded  nil  debet.  On  the  10th  day  of  December,  1880,  the 
<5afie  was  tried  by  a  jury  upon  the  issues  joined ;  and  the  jury 
I'endered  a  verdict  for  the  debt  against  defendant  Leonard,  and 
found  for  the  defendant  Johns.  The  plaintiff  moved  to  set  aside 
the  verdict  as  contrary  to  the  law  and  evidence,  which  motion  the 
oourt  overruled  and  entered  judgment  upon  the  verdict.  Upon  the 
trial  the  plaintiff  tendered  two  bills  of  exceptions  to  the  rulings  of 
the  court,  which  were  duly  signed.  The  firat  certifies  all  the  evi- 
•deuce  and  is  to  giving  certain  instructions  asked  by  defendant  Johns, 
and  refusing  to  give  the  first  instruction  asked  by  the  plaintiff  with- 
out modification,  and  to  the  modification,  and  in  refusing  to  give 
the  second  instruction  asked  for  by  the  plaintiff.  The  second  is 
to  the  refusal  of  the  court  to  set  aside  the  vei*dict  and  grant  a  new 
trial.  The  instructions  related  to  the  first  special  plea  filed  ;  and 
if  we  come  to  the  conclusion  that  the  said  special  plea  raised  no 
defense  to  the  action,  it  will  not  be  necessaiy  to  consider  the  in- 
structions, as  the  same  questions  are  raised  by  the  instructions  as 
are  involved  in  the  filing  of  the  pleas. 

There  is  no  question  raised  in  this  case  by  plea  or  otherwise,  that 
the  plaintiff  obtained  the  negotiable  note  sued  on  in  the  usual  course 
of  business  before  maturity,  and  that  he  paid  value  therefor,  and 
had  no  notice  of  any  fraud  in  the  procurement  of  the  note. 

Should  the  court  have  permitted  the  first  plea  to  be  filed  P  Does 
it  present  a  defense  to  the  action  ?  The  well-established  rule  of 
law  is,  that  a  bofia  fide  holder  of  negotiable  paper,  who  purchased 
it  for  value  in  the  ordinary  course  of  business  before  maturity  and 
inthout  notice  of  facts,  which  impeach  its  validity  between  ante^ 
cedent  parties,  has  title  thereto  unaffected  by  such  facts  and  may 
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recover  on  such  note,  although  as  between  such  antecedent  parties 
it  Ib  without  legal  validity.  Swift  v.  Tysouy  16  Pet  1 ;  Ooadman 
V.  Sinionds,  20  llow.  343  ;  Brown  v.  Spoford,  95  XJ.  S.  481 ;  Cen- 
tral Bank  v.  Hammetty  50  N.  Y.  159  ;  Bank  v.  Hage^  35  id.  65  ; 
Bailey  v.  BidwM,  13  M.  &  W.  73  ;  Duncan  v.  Scott,  1  Camp.  100 ; 
Harvey  v.  TowerHy  6  Exch.  056  ;  Zimmerman  v.  iZd/6,  75  Penn.  St. 
188  ;  Phelan  v.  l/iw«,  67  id.  59  ;  s.  c,  5  Am.  Rep.  402 ;  Brown  v. 
Reed,  79  Penn.  St.  370 ;  s.  c,  21  Am.  Rep.  75  ;  Potoerey.  Ball,  27 
Vt.  662  ;  McDonald  v.  Bank,  27  Iowa,  319  ;  Douglas  v.  Matting,  29 
id.  498 ;  s.  c,  4  Am.  Rep.  238  ;  Taylor  v.  Atcfiison,  54  HI.  196 ; 
s.  c,  5  Am.  Rep.  118  ;  RvMell  v.  Fhalory  72  Ind.  533 ;  48  id.  436  : 
55  id.  140 ;  64  id.  120  ;  66  id.  326  ;  67  id.  256  ;  70  id.  19 ;  73  id. 
199  ;  Chajnnan  v.  Rose,  56  N.  Y.  137 ;  s.  c,  15  Am.  Rep.  401 ; 
Murray  v.  Lardner,  2  Wall.  110 ;  Nance  v.  Lary,  5  Ala.  370 ; 
Bank  v.  Smith,  55  N.  H.  593  ;  Vather  v.  Zane,  6  Gratt.  246  ;  Wil- 
son V.  Lazier,  11  id.  477 ;  Davis  v.  Miller,  14  id.  1. 

In  Putnam  v.  Sullivan,  4  Mass.  45,  it  was  held,  that  when  a  mer- 
chant intrusts  his  clerk  with  his  blank  indorsements,  and  one  by 
false  pretenses  obtains  and  uses  them,  such  fraudulent  use  of  them 
is  not  a  forgery,  nor  is  it  such  a  fraud  as  will  discharge  the  indorser 
against  the  indorsee. 

In  ]Vheeler  v.  Guild,  20  Pick.  545;  32  Am.  Dec.  231,  it  was  held, 
that  where  a  person  takes  a  promissory  note,  transferable  by  delivery 
and  not  overdue  or  otherwise  apparently  dishonored,  for  a  valuable 
consideration,  in  the  usual  course  of  business  and  without  actual  or 
constructive  notice,  the  holder  has  no  right  to  collect  or  receive  it, 
his  title  thereto  is  valid,  notwithstanding  it  may  have  been  lost  by 
or  stolen  from  the  true  owner,  or  deposited  with  such  holder  for  a 
special  purpose  without  authority  to  collect  or  transfer  it. 

In  Oould  V.  Segee,  5  Duer,  260,  it  was  held,  that  the  rule  which 
protects  the  bona  fide  holder  of  negotiable  paper  fraudulently  or 
feloniously  put  into  circulation,  applies  to  all  negotiable  paper, 
whether  payable  to  bearer  or  order,  immediately  or  on  a  future  day. 

In  Shipley  v.  Carroll,  45  111.  285,  it  was  held  that  the  innocent 
holder  for  value  of  negotiable  paper,  indorsed  before  maturity,  is 
protected  under  the  rules  of  the  common  law,  although  the  instra* 
ment  may  have  been  stolen  or  otherwise  wrongfully  put  into  circu- 
lation. 

In  Ingham  v.  Primrose,  97  E.  G.  L.  82,  it  appeared  that  A.  ac- 
cepted a  bill  and  gave  it  to  B.  (who  put  his  name  thereto  as  drawer) 
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for  the  purpose  of  bis  procuring  it  to  be  discounted  and  handing 
over  the  proceeds  to  hinu  B.,  haying  failed  to  discount  it,  returned 
the  bill  to  A.,  who  tore  the  bill  in  half  (intending,  as  the  jury  founds 
to  cancel  it)  and  threw  the  two  pieces  into  the  stroet  B.  picked 
them  up  in  A^'s  presence^  and  afterward  pasted  the  two  pieces  to* 
gether  and  put  the  bill  in  circulation.  The  tearing  of  the  bill 
was  done  in  such  a  way,  that  the  appearance  of  the  bill  was  as  con- 
sistent with  its  haying  been  diyided  for  the  purpose  of  safe  trans- 
mission by  the  post,  as  with  its  haying  been  torn  for  t]ie  purpose  of 
destroying  it.  Held,  it  being  reserved  for  the  court  to  draw  infer- 
ences of  fact,  that  A.  was  liable  upon  the  bill  at  the  suit  of  a  bona 
fide  holder  without  notice.  The  following  g^tfcBr^  was  proposed; 
'^  Whether  the  act  of  so  reconstructing  the  bill  amounted  to  for- 
gery ?  " 

In  Raplmel  y.  Bank  of  England,  84  E.  C.  L.  160,  it  was  held, 
that  one  who  takes  a  bank-note  or  other  negotiable  security  bona 
fide,  tliat  is,  giving  value  for  it,  and  having  no  notice  at  the  time, 
that  the  party  from  wliom  he  takes  it  has  no  title,  is  entitled  to  re- 
cover upon  it,  even  although  he  may  at  the  time  have  had  the  means 
of  knowledge  of  that  fact,  of  which  means  he  neglected  to  avail 
himself.  In  that  case,  the  note  sued  on  was  a  five  hundred  pound 
Bank  of  England  note,  which  had  been  stolen. 

In  Kinyon  v.  Wohl/ord,  17  Minn.  239;  8.  c,  10  Am.  Rep.  165,  it 
was  held  that  the  fact  that  there  has  been  no  delivery  of  a  prom- 
issory note  to  any  person  by  or  on  behalf  of  the  maker,  furnishes 
no  defense  to  such  note  in  the  liands  of  a  bona  fide  holder  for  value 
without  notice,  who  has  I'cceived  the  same  before  its  maturity. 

In  Orriek  v.  Colsio7i,  7  Gratt.  189,  it  was  held  that  a  paper  signed 
in  blank  and  indorsed  in  blank  may  be  filled  up  either  as  a  com- 
mon promissory  note  or  a  negotiable  note  ;  and  the  person  who  in- 
dorsed it  in  blank  will  be  liable  on  his  indorsement  to  a  holder  for 
value. 

In  McDonald  v.  Bank,  27  Iowa,  319,  it  was  held  that  where  a  per* 
son,  intrusted  by  another  with  a  paper  signed  in  blank  to  be  filled 
up  as  an  order,  disregards  the  instruction  and  fills  it  up  as  a  nego- 
tiable promissory  note,  the  maker  is  liable  thereon  to  a  bona  fide 
holder  thereof,  to  whom  it  has  been  negotiated. 

In  RainboU  v.  Eddy^  84  Iowa,  440,  it  was  held  that  the  insertion 
by  the  payee  in  a  blank  left  in  the  note  of  the  words,  ''  ten  per  cent 
interest,''  did  not  affect  the  validity  of  the  note  in  the  hands  of  a 
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bofia  fide  indorser  for  yalue  before  maturity.  The  onus  is  upon  the 
defendant  to  show  that  such  purchaser  had  notice  of  the  facts  at 
the  time  he  received  the  note. 

In  Yocum  v.  Smithy  63  111.  321 ;  8.  c,  14  Am.  Sep.  120,  the  court 
held  that  unpardonable  negligence  attaches  to  the  maker  of  a 
promissory  note  containing  blanks^  which  admit  of  being  filled  so  ai 
to  increase  the  amount  without  room  for  suspicion,  such  note  being 
evidently  intended  for  circulation.  The  note  was  executed  for 
three  hundred  dollars,  and  the  amount  was  changed  to  three  hun- 
dred and  twenty  dollars.  I  am  unable  to  see  here  how  any  blank  was 
left  to  be  filled.  It  seems  to  me  that  the  raising  of  the  amount  was 
a  simple  forgery  and  nothing  else. 

In  Garrard  v.  Haddon,  67  Penn.  St.  82  ;  8.  0.,  6  Am.  Rep,  412, 
it  appeared  that  Garrard  signed  a  printed  note  in  the  blank  of 
which  was  written  when  signed,  "one  hundred*'  leaving  a  blank 
space  between  that  and  "dollars"  which  word  was  in  print;  this  blank 
after  delivery  was  filled  with  "fifty"  in  the  same  hand,  and  there 
was  nothing  in  the  appearance  to  excite  a  suspicion  that  it  wae  not 
all  right ;  it  was  held  that  Oarrard  was  liable  for  the  face  of  the 
note  to  a  bona  fide  holder  for  value  ;  that  if  the  blank  had  been 
scored,  or  the  alteration  had  in  any  way  been  perceptible,  a  pur- 
chaser would  have  taken  it  at  his  own  risk  ;  that  if  one,  by  his  own 
acts  or  silence  or  negligence  misleads  another  or  effects  a  transac- 
tion, whereby  an  innocent  party  suffers,  the  blamable  party  must 
suffer  the  loss. 

In  Abbott  v.  Rose,  62  Me.  194,  s.  c,  16  Am.  Rep.  427,  it  was  held 
that  a  person  delivering  to  another  a  paper  bearing  his  signature 
with  blanks  unfilled  therein,  which  he  must  necessarily  expect  will 
be  filled  to  make  it  a  complete  instrument,  gives  implied  authority 
to  the  person  receiving  it  to  fill  the  blanks  ;  and  if  they  are  filled 
fraudulently,  the  maker  will  be  liable  thereon  to  a  bona  fide  pur- 
chaser for  value  without  notice  ;  thus  a  person  who  negligently 
delivers  to  another  a  blank  note  having  the  name  of  the  payee  and 
the  words  "or  order"  therein,  intending  that  it  shall  be  used  for 
a  specified  purpose,  will  be  liable  thereon,  if  the  blanks  are  wrong- 
fully filled,  and  the  note  then  transferred  to  a  bona  fide  holder  for 
value  without  notice  of  the  fraud. 

In  Origgs  v.  Howe^  31  Barb.  100,  it  was  held,  where  two  drafts 
were  drawn  in  blank  as  to  the  amount  uix)n  the  defendants  and 
accepted  by  them,  payable  to  the  order  of  W.,  tlie  maker,  with  the 
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express  anderstanding  that  the  sums  to  be  inserted  should  not  in  the 
aggregate  exceed  one  thousand  dollars,  and  W.  exceeded  and  disre- 
garded this  limitation  of  his  authority  and  filled  the  blanks  in  the 
drafts  with  the  sum  of  one  thousand  two  hundred  and  fifty  dollars 
each,  and  negotiated  the  drafts  to  the  plaintiffs  before  maturity^ 
who  paid  him  the  money  upon  them  without  notice,  that  W.  had  ex- 
ceeded his  authority,  that  under  the  circumstances  the  plaintiflfii 
were  to  be  deemed  bona  fide  holders  for  value,  and  that  the  com- 
mercial character  of  the  paper  would  protect  it,  in  their  hands, 
from  the  defense  that  W.  exceeded  his  authority ;  that  the  acceptees 
having  themselves  put  it  into  W.'s  power  to  do  the  wrong, 
they  could  not  be  allowed  to  shift  the  loss  from  themselves,  and 
cast  it  upon  a  bona  fide  holder  for  value ;  that  of  the  two  they  were 
the  least  innocent. 

In  Kitchen  v.  JPlace^  41  B^b.  465,  it  was  held,  that  where  a  blank 
space  is  left  in  a  promissory  note  after  the  word  '^  at  '^  in  the  place 
where  the  place  of  payment  is  usually  mentioned,  the  holder  of  the 
note  is  authorized  by  an  implied  authority  to  fill  the  blank.  The 
word  "  at "  implies  that  the  blank  space  which  succeeds  it  may  be 
filled  before  the  note  is  delivered  with  a  designated  place  of  pay- 
ment. And  if  the  holder  fills  in  a  place  of  payment,  it  will  not 
discharge  the  indorser. 

In  Redlich  v.  DoU,  54  N.  Y.  234  ;  s.  c,  13  Am.  Eep.  573,  it  was 
held,  that  where  one  makes  and  delivers  to  another  his  promissory 
note,  perfect  in  form,  except  that  a  blank  is  left  after  the  word 
^*  at "  for  the  place  of  payment,  it  carries  with  it  implied  authority 
for  any  bona  fide  holder  to  fill  the  blank,  and  the  insertion  of  a 
place  of  payment  and  negotiation  of  the  note  contrary  to  the  agree- 
ment of  the  original  parties  does  not  avoid  in  the  hands  of  a  bona 
fide  holder  for  value. 

In  Nance  v.  Lary^  5  Ala.  370,  it  appeared  the  defendant  agreed 
to  become  a  co-surety  with  Langford  in  a  constable's  bond  ;  that  he 
went  to  the  store  of  Langford  for  the  purpose  of  executing  the 
bond,  when  the  latter  produced  a  sheet  of  paper  for  him  to  sign  in 
blank,  it  being  the  intention  of  all  the  parties  that  the  paper  should 
be  thus  signed  and  the  bond  afterward  written  out  by  a  competent 
person.  The  defendant  accordingly  signed  his  name  in  blank, 
whereupon  Langford  suggested  that  the  name  was  so  far  from  the 
bottom  of  the  paper  that  there  might  not  be  room  for  the  bond  to 
be  written  above  it,  and  produced  another  sheet  for  defendant 
Vol.  XL VI— 65 
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to  sign  80  as  to  leave  sufficient  room  for  the  intended  bond*  Lang- 
ford,  with  apparent  carelessness,  slipped  the  first  sheet  aside,  and 
signed  the  other  with  the  defendant,  who  carried  it  to  the  clerk  of  tlie 
court  to  be  filled  up,  leaving  the  former  with  Langford,  under  the 
impression  that  it  had  or  would  be  destroyed ;  subsequently  Lang- 
ford  caused  the  note  in  controversy  to  be  written  over  the  blank 
signature  of  the  defendant  retained  by  him.  Colli bb»  J.,  in  de- 
livering the  opinion  of  the  court,  said :  **  The  making  of  the  note 
by  Langford  was  not  a  mere  fraud,  it  was  something  more.  It  was 
quite  as  much  a  forgery  as  if  he  had  found  the  blank  or  purloined 
it  from  the  defendant's  possession.  If  a  recovery  were  allowed 
upon  suck  a  state  of  facts,  then  every  one  who  ever  indulges  the 
idle  habit  of  writing  his  name  for  mere  pastime,  or  leaves  a  suf- 
ficient space  between  a  letter  and  his  subscription,  might  bo  made 
a  bankrupt  by  having  promised  to  pay  money  written  over  his  sig- 
nature." 

In  Brawn  v.  Reed,  79  Penn.  St.  370 ;  8.  c,  21  Am.  Bep.  75,  the 
contract  signed  by  the  defendant  was  as  follows  : 

**NoRTH  Em,  AprUK  1ST8> 
'*Stomotittoaft«rdateIpromiaetopayJ.B.SiiiiUior   YmtawflftifdoUanyrhenJwaihf 
ord*r      TWO      bumdbxd      axd      Fimr     dollabs*   worth  of  hay  and  hanpaetgriiulera 
for   Talne   reoeiTed    with    legal     interest,     without   appeal       and      also       wtthoiU 
defalcation  or  ataj  of  execution. 

**T.  H.  Bbowx,   Agt. for  haj  and  hanpeetsttedera. 

The  note  that  went  into  the  hands  of  the  bofia  fide  holder,  and 
on  which  suit  was  brought,  was  produced  by  cutting  the  said  con- 
tract in  two,  between  the  words  ''or"  and  '' bearer '^  in  the  first 
line,  and  the  words ''dollars''  and  "worth ''in  second  line,  and 
"without"  and  "api)eal"m  the  third  line,  and  "Brown"  and 
"agent"  in  the  signatui'e  in  the  last  line,  so  it  then  read  : 

"  North  East,  April  3,  1872. 
"  Six  months  after  date  I  promise  to  pay  to  J.  B.  Smith  or  order 
TWO  HUKDKBD  AND  FIFTY  DOLLABS,  for  value  receivcd  with  legal 
jntei'est,  without  defalcation  or  stay  of  execution. 

"T.  H.  Bbown.'' 

It  was  held,  that  the  alteration  was  a  forgery ;  and  yet  it  was 
held,  that  the  maker  might  have  been  so  careless  in  signing  such  a 
contract  that  could  be  easily  tampered  with,  that  he  might  still  be 
liable  to  a  bona  fide  holder  of  the  note.  It  seems  to  me  that  it  was 
a  forgery  by  alteration  and  was  void. 

In  Zinnnennan  v.  Rnfe,  75  Penn.  St.  188,  a  negotiable  note  on  a 
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printed  blank  wussigueil  after  there  was  written  on  the  margin, 
that  it  was  given  for  a  paten t,  and  not  to  be  paid  until  a  profit 
specified  was  paid.  The  condition  was  cut  off  and  the  note  passed 
to  a  bona  fide  indorser  for  value  without  notice.  It  was  held  in  a 
suit  by  the  holder  that  this  was  no  defense  by  the  maker.  That 
the  maker  must  guard  the  public  against  frauds  and  alterations  by 
refusing  to  sign  negotiable  paper  in  such  foi*m  as  to  admit  of  fraud- 
ulent pnicticcs  with  ease,  and  without  ready  detection. 

In  Bank  v.  Clark^  51  Iowa,  264,  a  negotiable  note  for  ten  dollars 
was  executed  and  delivered  with  a  blank  preceding  the  amount ; 
afterward  before  the  ten  was  written  ''  one  hundred  and/'  so  as  to  be- 
come a  note  for  one  hundred  and  ten  dollars  instead  of  for  ten  dol- 
lars; upon  a  review  of  the  authorities  it  was  held,  that  this  was 
not  the  mere  filling  up  of  a  blank,  but  was  a  material  alteratioui 
and  no  recovery  could  be  had  by  the  ho^ut  fide  holder  for  value 
without  notice.  But  in  nearly  all  the  cases  I  have  cited,  the  notes 
were  signed  by  the  maker,  with  the  intent  to  sign  negotiable  paper, 
and  knowing  at  the  time  it  was  signed  that  it  was  such  paper,  that 
the  mind  of  the  signer  accomjianied  the  signature.  But  it  is  in- 
sisted here,  that  where  the  maker  was,  by  fraud  pnicticed  \\\io\\  him, 
induced  to  sign  a  note  which  he  did  not  intend  to  sign,  and  never  in- 
tended to  sign  —  that  wheix)  he  did  not  intend  to  put  his  name  to 
any  instrument  whicli  then  was  or  thereafter  might  become  nego* 
tiable — that  whera  he  was  deceived  not  merely  as  to  the  legiii  effect, 
but  as  to  the  actual  contents  of  the  instrument,  no  recovery  can  be 
had  sigainst  him,  even  by  a  bona  fide  holder  for  value  of  sucli  paper 
without  notice  of  such  fraud  ;  and  the  following  cases  are  cited  to 
sustain  the  proposition  :  Putiiam  y.  Sullivan,  4  Mass.  45  ;  Foster 
V.  Mackinnon,  4  C.  P.  704  ;  WlUtney  v.  Snyder^  2  Lans.  477  ;  Oibbe 
V.  Linabftry,  22  Midi.  479 ;  8.  c,  7  Am.  Sep.  675  ;  Anderson  v. 
Waiter,  34  Mich.  113  ;  Walker  v.  Egbert,  29  Wis.  194  ;  s.  c,  9  Am. 
Rep.  548 ;  Kellogg  v.  Steiriwr,  29  Wis.  626  ;  Butler  v.  Carm,  37  id, 
61  y  Griffiths  v.  Kellogg,  39  id.  290  ;  s.  c,  20  Am.  Rep.  48  ;  Taylor 
v.  Afdtison,  54  111.  196  ;  8.  c,  5  Am.  Rep.  118 ;  Briggs  v.  JBtoart, 
51  Mo.  245 ;  8.  c,  11  Am.  Rep.  445 ;  Clifie  v.  Outhrie,  42  Ind. 
227 ;  8.  c,  13  Am.  Rep.  357  ;  DeCamp  y.  Hamma,  29  Ohio  St. 
467 ;  Wtneliell  v.  Orider,  id.  480 ;  Woods  y.  Hynes,  1  Scam.  103 ; 
Morehead  v.  Bank,  5  W.  Va.  74 ;  8.  c,  13  Am,  Rep.  636. 

Most  of  the  authorities  above  cited  fully  sustain  the  principle 
contended  for  by  counsel  for  defendant  in  error.     It  is  remarkable 
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that  the  notes  executed  in  almost  all  of  the  said  cases  were  for 
pitent  rights,  and  still  iaoi*e  remarkable,  that  in  nearly  every  case 
the  same  fraud  was  i)erpetratedy  as  is  set  up  in  the  pleas  in  this 
case.  To  prevent  such  a  defense  against  a  recovery  on  a  negotia- 
ble note  by  a  bona  fide  holder  tliereof  without  notice  of  such  fraud 
is  of  very  recent  date. 

In  PuinamY.  Sullivan,  4  Mass.  45;  3  Am.  Dec.  206,  which  was  a 
very  hard  case  on  the  indorser  in  blank  of  the  note,  when  by  false  pre- 
tenses one  of  such  indorsements  was  obtained  and  put  m  circulation 
after  being  filled  up,  the  court  held,  that  such  fraudulent  use  was  not 
a  forgery,  nor  would  such  fraud  discharge  the  indorser  against  the 
indorsee.  In  that  case  Parsons,  C.  J.,  by  a  mere  dictum,  if  it 
amounts  to  that,  has  done  much  injury  to  well-established  princi- 
ples of  commercial  law.  He  said,  p.  54:  "  The  counsel  for  the  de- 
fendants agree,  that  generally  an  indorsement  obtained  by  fraud 
shall  iiold  the  indorser  according  to  the  terms  of  it;  but  they  make 
a  distinction,  between  the  cases,  where  the  indorser  through  fraud- 
ulent pretenses  has  been  induced  to  indorse  the  note  he  is  called 
on  to  pay,  and  where  he  never  intended  to  indorse  a  note  of  that 
description,  but  a  different  note  and  for  a  different  purpose.  Per- 
haps  there  may  be  cases  in  which  this  distinction  ought  to  prevail 
As  if  a  blind  man  had  a  note  falsely  and  fraudulently  read  to  him, 
and  he  indorsed  it  sup2)osing  it  to  be  the  note  read  to  him.  But 
we  are  satisfied  tliat  an  indorser  cannot  avail  liimself  of  this  dis- 
tinction, but  in  ctisea  where  he  is  not  chargeable  with  any  laches 
or  neglect  or  misplaced  confidence  in  others." 

In  Foster  v.  Mackinnon,  4  C.  P.,  supra,  decided  in  1869,  an  in- 
<lorser  of  a  bill  of  exchange  for  three  thousand  pounds  sterling  was 
discharged  on  proof  of  fraud  which  induced  liim  to  believe  that  he 
was  signing  a  guaranty,  when  he  did  not  even  look  at  the  face  of 
the  i)aper.  Byles,  J.,  who  delivered  the  opinion  of  the  court,  cited 
a  number  of  cases  where  grantors  of  deeds  were  released  on  the  ground 
of  fraud,  but  says:  *'  We  are  not  aware  of  any  case  in  which  the 
precise  question  now  before  us  has  arisen  on  bills  of  exchange  or 
promissory  notes,  or  been  judicially  discussed."  He  cites  with  ap- 
probation, the  distinction  made  by  Chief  Justice  Parsons  in  Put- 
nam  v.  Sullivan,  4  Mass.,  supra,  treating  it  as  a  decision,  when  it 
can  scarcely  be  called  a  dictum,  as  he  does  not  for  himself  express 
any  decided  opinion.  This  case  of  Foster  v.  Mackintion  is  relied 
on  as  authority  in  all  the  cases,  which  hold  that  fraud  will  discharge 
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the  maker  as  against  the  iona  fide  holder  of  the  paper.  The  doc- 
trine contended  for  seems  to  have  no  better  foundation  than  a  mere 
**  perhaps  "  of  a  distinguished  American  jurist,  and  an  English 
decision,  which  says  ''that  the  principle  applicable  to  fraudulent 
deeds  applies  to  other  contracts  including  negotiable  paper,"  leav- 
ing  out  of  view  entirely  that  rule  so  often  laid  down  by  the  law 
merchant,  even  conceding  the  maker  of  the  note  innocent,  "  that 
wliere  one  of  tlie  innocent  parties  must  suffer,  he  by  whose  act  the 
loss  occuiTcd  must  bear  it." 

It  will  be  seen  that  in  a  long  list  of  cases  cited  from  Indiana,  in 
which  the  same  fraud  was  perpetrated  as  here,  the  court  has  ad- 
hered to  the  old  nile-  And  in  Ruddell  v.  Fhalor,  72  Ind.  533,  the 
court  held,  that  '*  an  indorsee  for  value  before  maturity  and  with- 
out notice  of  a  promissory  note,  negotiable  by  the  law  merchant, 
takes  it  free  from  all  equities  and  defenses  existing  hetween  the 
maker  and  payer  thereof.'^  The  answer  there  filed  raised  substan- 
tially the  same  defense  as  is  contained  in  the  first  plea  filed  in  this 
case,  and  the  whole  court  by  Hawk,  J.,  said  :  "  These  facts  were 
not  sufficient  to  constitute  a  valid  defense  in  appellee's  favor  to  the 
sait  of  appellant  on  said  note  as  the  indorsee  thereof." 

In  Illinois  there  is  a  statute  which  declares  the  maker  may  be 
discharged  even  against  a  bona  fide  holder  of  negotiable  paper, 
"  if  any  fraud  or  circumvention  be  used  in  obtaining  the  making 
or  executing  any  instrument."     Woods  v.  fft/nes,  1  Scam.  105. 

In  Taylor  v.  Atchisony  54  111.  196  ;  s.  c,  5  Am,  Rep.  118,  cited 
by  counsel  for  defendant  in  error.  Walker,  J.,  who  delivered  the 
opinion  of  the  court,  said  after  speaking  of  the  fraud  practiced  by 
the  patent  venders  upon  the  maker  of  the  note  :  '^  At  common 
law  a  person,  who  was  thus  imposed  upon  in  the  execution  of  a  ne- 
gotiable instrument,  could  interpose  the  fraud  as  a  defense  only 
against  the  payee ;  and  it  was  manifestly  the  design  of  the  general 
assembly  to  alter  the  common  law,  so  as  to  permit  the  defense  to 
be  made  in  cases  where  it  could  not  at  common  law." 

In  Douglas  v.  Matting,  29  Iowa,  488  ;  s.  c,  4  Am.  Rep.  238,  a 
fraud  was  committed  on  the  maker  of  a  negotiable  note  by  a  patent- 
right  man,  which  fraud  was  much  like  the  one  set  up  in  the  first 
plea  in  this  case.  Beck,  J.,  for  the  court  said:  '*  It  will  be  observed 
that  the  answer  substantially  admits  the  execution  of  the  note,  but 
as  a  defense,  alleged  that  defendant's  signature  was  obtained  thereto 
by  fraudulent  misrepresentations  of  the  agent  of  the  payee  ;  that 
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tlie  defendant  relying  upon  the  representations  of  the  agent,  to  the 
effect  that  the  paper  was  a  contract  of  the  character  described, 
signed  his  name  thereto.  Of  these  facts  it  is  not  averred  that  the 
plaintiff  had  notice  when  the  note  was  indorsed  to  him.  We  are 
required  to  determine  whether  the  answer  presents  a  sufficient  de- 
fense. It  is  conceded  that  if  the  transaction  of  the  agent  of  the 
])ayee  in  procuring  the  signature  of  defendant  amounted  to  less 
than  a  forgery  the  defense  is  not  sufficient  as  against  a  bona  fide 
liolder  receiving  it  for  value  before  due.  Plaintiff  must  be  regaided 
cis  such  holder  under  the  pleadings.  We  must  determine  then 
whether  the  note  according  to  the  averments  of  the  answer  is  in 
law  a  forgery.  In  our  opinion  upon  principle  it  is  not  The  de- 
fendant intrusted  the  one  with  whom  he  was  dealing  with  the 
])reparation  of  the  instrument.  The  instrument  as  prepared  was 
not  what  defendant  agreed  to  sign,  but  was  voluntarily  executed 
by  him.  The  act  of  the  agent  was  a  fraud  whereby  defendant  was 
induced  to  make  the  note,  and  not  the  false  making  of  it,  which  is 
necessary  to  constitute  forgery." 

I  have  quoted  thus  much  because  it  clearly  and  concisely  states 
wliat  I  believe  the  law  to  be,  and  I  approve  it. 

In  Bank  v.  Smithy  55  N.  H.  593,  the  plaintiff  was  the  bona  pie 
holder  of  a  negotiable  note;  the  defendant  ''did  not  contract  to 
give  any  note,  nor  know  nor  have  any  suspicion  that  it  was  a  note 
he  was  signing,  but  was  fraudulently  induced  by  the  payee  to  siga 
it  under  the  pretense  that  by  it  he  was  to  become  agent  of  a  patent 
hay  fork,"  etc.  The  court  held  defendant  liable.  Ladd,  J., 
seemed  to  be  impressed  with  the  case  of  Foster  v.  Mackinnon^  supra, 
but  the  other  two  judges  said  nothing  about  that  doctrine,  but 
based  their  opinion  on  the  doctrine,  that  ''when  one  of  the  inno- 
cent parties  must  suffer  by  the  act  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss  must  sustain  it."  In  a  sim- 
ilar case,  where  a  man  signed  a  negotiable  note  thinking  it  was  a 
different  paper,  induced  to  do  so  by  fraud  by  a  patent  vender,  tlie 
court  held,  that  he  was  liable  to  a  bona  fide  holder  thereof.  Abbott 
V.  Sose,  62  Me.  194. 

The  case  of  Morehead  v.  Bank,  5  W.  Va.  74  ;  b.  c,  13  Am.  Eep. 
636,  is  cited  by  counsel  for  defendant  in  error.  In  that  case,  as  the 
statement  showed,  the  note  was  a  printed  form  down  to  and  in- 
cluding the  words  "  payable  at,"  after  which  words  there  was  a 
blank.      Morehead  signed  the  note.      It  was  afterward  taken  to 
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the  bank  by  Wilkins,  the  payee,  who  had  inserted  in  the  blank, 
after  the  words  ''  payable  at "  ''  Second  National  Bank,  Parkers- 
burg,  W.  Va.''  Morehead  testified,  that  he  refused  to  sign  a  ne- 
gotiable note,  and  that  it  was  without  his  knowledge  and  consent 
made  negotiable  by  the  addition  of  those  words.  The  court  below 
held,  that  he  was  liable  to  the  bona  fide  holder  for  yalue,  without 
notice.  Upon  a  writ  of  error  this  court  reversed  the  judgment, 
holding,  that  by  filling  the  blank  there  was  a  material  alteration  in 
tlie  note.  There  is  neither  reason  nor  authority  to  sustain  this 
decision.  The  authorities  are  all  the  other  way,  a  number  of  which 
I  haye  before  cited.  We  cannot  approve  this  decision,  which  over- 
rules Orrick  v.  Colston,  7  Oratt.,  supra,  and  is  against  the  whole 
current  of  both  English  and  American  authority. 

Mr.  Daniel  in  his  work  on  Negotiable  Instruments,  §  850, 
says  :  '^It  is  generally  agreed  that  if  the  party  is  guilty  of  any 
negligence  in  signing  the  paper,  he  is  bound;  and  the  act  itself,  it 
seems  to  us,  can  hardly  be  committed  without  negligence."  In  a 
case  like  that  at  bar  the  question  of  negligence  is  not  a  subject  of 
inquiry.  If  the  party  signed  the  note,  if  it  was  his  genuine  sig- 
nature, and  he  intended  to  sign  a  paper  and  by  artifice  and  fraud 
was  induced  to  sign  a  paper  he  did  not  intend  to  sign,  and  did  in 
fact  sign  a  negotiable  promissoiy  note,  which  was  afterward  pur- 
chased for  value  before  maturity  without  notice  of  any  such  fraud 
in  its  procurement,  he  is  bound  to  such  innocent  holder,  and  the 
well-established  rule  applies  with  striking  force  in  such  a  case,  even 
if  it  could  be  said  that  the  maker  was  entirely  without  fault  in 
signing  the  note,  **  when  one  of  two  innocent  parties  must  suffer 
by  the  act  of  a  third,  he  who  by  his  act  has  enabled  such  third  per- 
son to  cause  the  loss  must  sustain  it."  We  think  we  may  safely  lay 
down  this  general  rule,  that  when  a  purchaser  of  a  negotiable 
promissory  note  takes  it  for  value  before  maturity  without  notice 
of  any  fraud  in  its  execution,  unless,  at  the  time  it  was  so  purchased 
by  him,  it  was  absolutely  void,  he  will  recover  on  such  note  against 
the  maker,  although  the  maker  was  induced  by  fraud  to  sign  it, 
not  intending  to  sign  such  note,  but  a  paper  of  an  entirely  differ- 
ent character,  and  in  such  case  t]ie  question  of  negligence  in  tlic 
maker  forms  no  legitimate  subject  of  inquiry. 

This  rule  is  absolutely  necessary  to  the  protection  of  innoceir 
holders  of  commercial  paper.  And  the  interest  of  the  wlioio 
country  demands  that  the  rule  be  strictly  adhered  to.    It  is  nuicli 
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better  to  suffer  a  few  individoals  to  be  defrauded  out  of  their  prop, 
^erty  than  to  relax  this  salutary  rule,  and  let  the  whole  country 
coffer.  It  is  feared  that  some  courts,  in  their  earnest  desire  to 
protect  the  citizen  from  the  frauds  of  venders  of  patents,  haye  un- 
wittingly stmck  the  law-merchant  a  fearful  blow,  and  at  the  same 
time  visited  the  sin  of  the  defrauder  upon  the  innocent  holders  of 
the  very  paper  which  by  their  trust  and  overweening  confidence 
in  these  same  dishonest  adventurers  they  have  placed  upon  the 
market. 

The  pleas  did  not  deny  that  the  plaintiff  purchased  the  note  in 
suit  for  value  before  maturity  and  without  knowledge  of  any  fraud 
in  the  procurement  of  the  note.  The  said  pleas  raised  no  defense 
as  against  the  bona  fide  holder  of  the  note  and  were  improperly  filed 
and  should  have  been  rejected.  Whether  the  second  plea  would 
have  been  good,  if  the  defense  would  avail,  that  is,  whether  a  gen- 
eral plea  of  fraud,  without  setting  forth  the  acts  which  constitute 
the  fraud,  would  be  good,  we  do  not  in  this  case  decide. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs;  and 
tnis  court  proceeding  to  render  such  judgment  as  the  Circuit  Court 
should  have  rendered,  the  verdict  of  the  jury  is  set  aside  and  a  new 
trial  granted,  and  the  said  special  pleas  marked  Nos.  1  and  2  are 
rejected,  and  the  case  remanded  for  a  new  trial. 

Judgment  reversed.     Cctee  remanded. 

The  other  judges  concurred. 


Ltkoh  v.  Merchants'  National  Bank. 

{aW.Va.8M.) 
Bcmk — National — suU  for  penaUy  ^-jurisdiction — UmUaHon, 

A  State  court  has  jarisdiction  of  an  action  against  a  National  bank  to  recover 

a  penalty  for  exacting  usurious  interest. 
The  action  must  be  commenced  within  two  years  from  the  time  the  interest 

was  paid,  without  regard  to  the  payment  of  the  principal. 

ACTION  for  penalty.  The  opinion  states  the  case.  The  plaintiff 
had  judgment  below,  and  appealed. 
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Ljnch  Y.  Merchants*  .Nati<»al  Baok. 
P.  H.  Keck,  for  plaintiff  in  error. 
Harrtsofiy  for  defendant  in  error. 

Sntder,  J.  This  is  an  action  of  assumpsit  brought  by  James 
Lynch,  on  April  28,  1881,  in  the  Circuit  Court  of  Harrison  county, 
against  the  Merchants'  National  Bank  of  West  Virginia  at  Clarlra- 
burg,  to  recover  $15,000,  the  penalty  for  usurious  interest  alleged 
to  have  been  paid  by  the  plaintiff  to,  and  received  by,  the  defendant 
between  January  1,  1865,  and  January  1,  1881,  on  certain  loans 
effected  by  the  plaintiff  from  the  defendant  and  by  renewals  from 
time  to  time  continued  during  the  said  period.  The  defendant 
demurred  to  the  plaintiff's  declaration  and  the  court  overruled  said 
demurrer.  Issue  was  joined  on  the  plea  of  non-assumpsit^  and  also 
on  the  plea  of  the  statute  of  limitations,  which  averred  that  the 
plaintiff's  action  did  not  accrue  within  two  years.  At  the  May 
term,  1882,  a  trial  was  had  by  jury,  a  verdict  of  1487.72  rendered 
for  the  plaintiff  and  judgment  given  thereon  by  the  court.  During 
the  trial  the  plaintiff  saved  three  several  bills  of  exceptions,  and 
upon  petition  he  obtained  a  writ  of  error  to  this  court. 

This  action  is  foimded  on  section  30  of  the  act  of  Congress, 
passed  June  3,  1864,  known  as  the  National  Currency  Act,  and 
which,  as  now  incorporated  in  the  Revised  Statutes  of  the  United 
States,  sections  5197  and  5198,  is  as  follows  : 

'*  Section  6197.  Any  association  may  take,  receive,  reserve  and 
charge  on  any  loan  or  discount  made,  or  upon  any  note,  bill  of 
exchange,  or  other  evidences  of  debt,  interest  at  the  rate  allowed 
by  the  laws  of  the  State,  territory  or  district  where  the  bank  is 
located,  and  no  more.  *  *  *  When  no  rate  is  fixed  by  the  laws 
of  the  Stiite,  or  territory,  or  district,  the  bank  may  take,  receive, 
reserve,  or  charge  a  rate  not  exceeding  seven  per  centum,  and  such 
interest  may  be  taken  in  advance,  reckoning  the  days  for  which 
the  note,  bill  or  other  evidence  of  debt  has  to  run.  And  the  pur- 
chase, discount,  or  sale  of  a  bona  fide  bill  of  exchange,  payable  at 
another  place  than  the  place  of  such  purchase,  discount,  or  sale,  at 
not  more  than  the  current  rate  of  exchange  for  sight-drafts  in  ad- 
dition to  the  interest,  shall  not  be  considered  as  taking  or  receiving 
a  greater  rate  of  interest. 

*' Section  5198.  The  taking,  receiving,  reserving,  or  charging  a 
rate  of  interest  greater  than  is  allowed  by  the  preceding  section, 
when  knowingly  done,  shall  be  deemed  a  forfeiture  ot  the  entire 
YoL.  XLVI  —  66 
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tntereBt  which  the  note,  bill,  or  other  eTidence  of  debt  cames  with 
it,  or  which  has  been  agreed  to  be  paid  thereon.  Incase  the  greater 
rate  of  interest  haa.been  paid,  the  person  by  whom  it  has  been  paid, 
or  his  legal  representetives,  may  recover  back,  in  an  action  in  the 
natore  of  an  action  of  debt,  twice  the  amount  of  the  interest  thus 
paid,  from  the  association  taking  or  receiving  the  same ;  provided 
such  action  is  commenced  within  two  years  from  the  time  the  usuri- 
oos  transaction  occurred.'' 

The  defendant  in  error  contends  in  this  court  that  the  Circuit 
Court  erred  in  overruling  ite  demurrer  to  the  plaintiffs  declaration. 
This  position  is  sought  te  be  mainteined  on  two  grounds,  first,  that 
said  court  had  no  jurisdiction  iu  this  action,  and  second,  that 
assuffipsit  is  not  the  action  authorized  by  the  stetute. 

While  the  decisions  of  the  different  State  courts  upon  the  ques- 
tion, whether  or  not  such  courts  have  jurisdiction  of  actions  against 
National  banks  for  penalties  and  forfeitures,  prescribed  by  the  act 
of  Congress,  for  exacting  and  receiving  usurious  interest  are  not 
ontirely  uniform,  I  am  of  opinion  that  the  decided  weight  of  the 
more  recent  decisions  are  in  favor  of  susteining  such  jurisdiction  , 
especially  where  the  actions  are  by  private  persons  for  the  recovery 
of  the  penalty  of  twice  the  amount  of  interest  prescribed  by  the 
stetute  above  quoted.  Hade  v.  McVay^  31  Ohio  St  231  ;  Pickett 
V.  Merchants'  Nat.  Bank,  32  Ark.  346 ;  Bleiz  v.  Columbia  Nat. 
Bank,  87  Penn.  St.  87 ;  s.  c,  30  Am.  Rep.  343  ;  Dow  v.  Iraeburg 
Nat.  Bank,  50  VL112;  8.C.,  28  Am.  Rep.  493  ;  Ordwayy.  Central 
Nat.  Bank,  47  Md.  217 ;  28  Am.  Rep.  455  ;  Thomp.  Nat  Bank 
Cases,  559. 

This  qiit^stion  is  most  important  to  tlie  people,  who  are  citizens 
Alike  under  both  the  State  and  National  govemmente  ;  for  if  they 
are  driven  inte  the  Federal  courts  for  redress  the  inconvenience 
and  ex}>ense  in  many  instances  will  be  greater  than  the  relief  sought. 
National  banks  are  intended  to  do  the  business  of  the  country  in 
the  midst  of  the  peo]>le  just  as  others  lending  money  and  discount- 
ing paper  do,  whose  places  they  have  filled  nearly  everywhere. 
They  can  sue  and  be  sued  in  the  State  courts  on  all  business  done 
by  them,  secure  themselves,  and  purchase  property  held  by  them 
as  security  when  sold  under  State  laws,  and  otherwise  enjoy  the 
advantages  of  those  laws  as  fully  as  any  citizen  of  the  State.  There- 
fore if  the  question  were  at  all  doubtful,  both  justice  and  reason 
would  require  our  decision  to  be  favorable  to  our  own  jurisdiction. 


NOVEMBEB  TEBM,  1888.  523 

Ljnch  y.  MerchAiito'  National  Bank. 

But  I  do  not  think  tho  questiou  doubtful  and  consequently  feel  no 
hesitation  in  sustaining  the  jurisdiction. 

Nor  do  I  think  there  can  be  any  serious  question  as  to  the  pro- 
priety of  the  form  of  action  in  this  case.  Our  statute  has  to  a  great 
extent  made  the  action  of  assumpsit  concurrent  with  the  action  of 
debt.  §  10,  ch.  99,  Code,  p.  537.  Assutnpsii  is  an  equitable  action 
and  may  be  substituted  for  several  other  foi*ms  of  action.  The  act 
of  Congress  authorizes  any  ^'action  iu  the  nature  of  an  action  of 
debt."  Assumpsit  has  more  of  the  characteristics  of  an  action  of 
debt  than  any  other  form  of  action  in  our  practice.  I  think,  there- 
fore, as  the  act  does  not  confine  the  action  to  debt,  that  assumpsit^ 
which  is  more  of  the  nature  of  the  action  of  debt  than  any  other 
form  of  action  iu  our  practice,  will  lie  for  the  penalty  provided  by 
the  said  act.  The  form  of  action  being  declared  by  the  act  it  is 
unnecessary  to  inquire  whether  or  not  assumpsit  would  lie  at  common 
law  for  the  recovery  of  a  penalty.  Where  a  statute  creates  a  new 
offense  and  denounces  the  penalty,  or  gives  a  new  right  and  declares 
the  remedy,  the  punishment  or  the  remedy  can  be  only  that  which 
the  statute  prescribes.  Stafford  v.  IngersoU,  3  Hill,  38  ;  Farmers^ 
BanJc  V.  Bearing,  91  U.  S.  29  ;  Dmo  v.  Irasburg  Nat.  Bank,  supra. 

The  questions  raised  by  the  bills  of  exceptions  of  the  plaintiff  in 
error  and  relied  on  in  this  court  involve  the  true  interpretation  of 
the  proviso  in  the  aforesaid  act  of  Congress  (§  5198  Bev.  Stat 
U.  S.)  as  regards  tho  statute  of  limitations.  The  said  bills  of 
exceptions,  after  a  proper  statement  of  what  the  evidence  tended  to 
prove,  show  that  the  plaintiff  requested  two  instructions  and  the 
defendant  one,  that  the  court  refused  to  give  either  of  the  instruc- 
tions of  the  plaintiff,  and  gave  that  of  the  defendant  to  the  jury, 
and  that  the  plaintiff  duly  excepted  to  these  rulings  of  the  court. 
As  both  the  plaintiff's  instructions  raised  the  same  point  it  is  only 
necessary  to  give  one  of  them.  The  said  instruction  of  the  plaintiff 
and  that  of  the  defendant  are  res^iectively  as  follows  : 

plaintiff's   instkuction. 

"  The  court  is  asked  to  mstruct  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant  knowingly  reserved  and 
charged  the  plaintiff  interest  at  the  rate  of  eight  per  centum  per 
annum  on  and  for  said  discounts  and  loans,  and  that  the  plaintiff 
in  fact  paid  the  same  to  the  said  bank  at  and  about  tho  time  or 
times  of  said  several  loans  or  discounts  or  renewals,  and  that  the 
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last  one  of  said  renewal  notefi  of  each  of  said  series,  so  far  as  paid  off 
or  discharged,  were  not  so  paid  off  or  judgments  rendered  on  the 
same  for  as  much  as  two  years  next  before  the  institution  of  this 
suit,  that  then  each  of  said  three  several  series  of  renewals  from  the 
time  the  first  of  each  of  said  series  of  notes  were  so  discounted  down 
to  the  time  or  times  when  the  last  note  of  each  of  said  series  was 
paid  off,  or  until  the  bringing  of  this  suit,  constitutes  in  law  and 
according  to  the  act  of  Congress  in  that  case  made  and  provided 
but  one  continuous  transaction,  and  that  the  jury  should  find  for 
the  plaintiff  twice  the  whole  amount  of  such  interest  so  paid  by  the 
said  plaintiff  to  said  bank  from  the  beginning  to  the  end  of  each  of 
said  three  several  transactions. '^ 

dependant's  instkuction. 

*^If  the  jury  believe  from  the  evidence  that  a  greater  rate  of 
interest  than  the  rate  of  six  per  centum  per  annum  was  paid  by  the 
plaintiff  to  the  defendant  on  the  several  loans  described  in  the 
declaration,  and  that  such  greater  rate  of  interest  was  knowingly 
received  by  the  defendant  upon  such  loans  and  discounts,  the  plaint- 
iff in  this  action  is  entitled  to  recover  twice  the  amount  of  such 
interest  so  paid  by  the  plaintiff  to  the  defendant  within  two  years 
prior  to  the  commencement  of  this  suit.  The  jury  cannot  find  for 
the  plaintiff  the  amount  of  any  interest,  or  twice  the  amount  of  any 
interest  which  was  not  so  paid  within  two  years  from  the  bringing 
of  this  suit  upon  the  notes  or  renewals  executed  more  than  two 
years  prior  to  the  bringing  of  this  suit." 

It  is  apparent  that  these  two  instructions  are  the  converse  of  each 
other,  and  consequently  both  cannot  be  right  The  plaintiff  in 
error  in  support  of  the  correctness  of  his  instruction,  which  was  re- 
fused by  the  court,  relies  on  the  following  cases:  Nat,  Bank  Auburn 
V.  LeioiSy  Browne's  Nat.  BL  Gases,  305  ;  s.  c,  31  Am.  Rep.  484; 
Stephens  v.  Monongahela  Nat,  Bank,  Browne's  Nat.  Bk.  Cases,  398  ; 
s.  c,  33  Am.  Rep.  438  ;  Howard  Nat.  Bank  v.  Loomis^  Browne's 
Nat.  Bk.  Cases,  424 ;  In  re  Wild,  Thomp.  N.  B.  Cas.  246  ; 
Caker.  First  Nat,  Bank,  id.  890  ;  Duncan  y.  First  Nat.  Bank,  id. 
360.  He  also  cites  a  number  of  cases  similar  in  character  to  estab- 
lish the  incorrectness  of  the  defendant's  instruction  which  the  court 
gave  to  the  jury.  These  cases  fully  establish  the  doctrine  that  where 
there  has  been  a  series  of  renewal  notes  given  for  the  continuation 
of  the  same  original  loan,  a  taint  of  usuiy  in  the  first  transaction 
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follows  down  through  the  whole,  aud  in  nn  action  by  a  National 
bank  on  the  last  of  the  series,  the  borrower  is  entitled  to  credit  for 
all  the  interest  he  has  paid  from  the  beginning.  Also,  that  the 
i*eceipt  of  usurious  interest  on  a  note  by  a  National  bank  works  a 
forfeiture  of  the  interest  accruing  after  the  maturity  of  the  note  as 
well  as  before  maturity,  and  that  such  forfeiture  and  usuiy  are  not 
purged  by  settlements  and  renewal  notes  without  additional  usury. 
They  also  hold  that  the  limitation  of  two  years  provided  by  the 
statute  for  the  recovery  of  forfeitures  for  usuiy  does  not  apply  to 
the  defense  of  usury.  Pickett  v.  Merchanit^  Nat.  Bank,  Browne's 
Nat.  Bk.  Cas.  209.  But  all  the  cases  relied  on  by  the  plaintiff  in 
error  were  actions  or  suits  by  the  bank  to  recover  the  loan  from  the 
borrower,  and  the  questions  were  to  what  extent  the  defendant  was 
entitled  to  recoup  or  to  setoff  the  usurious  interest  paid  against  the 
claim  sued  on.  None  of  them  were  actions  by  the  borrower  against 
the  bank  to  recover  the  i>enalty  for  biking  illegal  interest,  and 
therefore  they  are  not  authority  upon  the  question  in  the  case  at 
bar,  which  is  an  action  by  the  borrower  against  the  bank  to  recover 
such  penalty. 

The  real  question  in  this  action  is,  iit  what  time  did  the  ^Hrans- 
action  occur,"  within  the  meaning  and  intent  of  said  section  5198 
of  U.  S.  Rev.  Stat.,  from  which  the  limitation  therein  prescribed 
commenced  to  run?  I  can  find  no  decision  directly  on  this  question 
in  any  case  similar  to  the  one  before  lis,  but  there  are  decisions  in 
cases  of  a  different  character  which  virtually  decide  this  Ciise.  In 
Brown  v.  Second  Nat.  Bank  of  Erie,  72  Penn.  St.  209,  it  was  held 
that  '*  the  limitation  of  two  years  within  which  an  action  for  the 
penalty  must  be  brought  commences  to  run  from  the  actual  payment 
of  the  usury.''  Judge  Sh a  rswood,  in  delivering  the  opinion  of  the 
court  in  that  case,  says  :  "  It  is  actual  payment  on  the  foot  of  the 
usurious  contract,  either  in  part  or  in  whole,  which  consummates 
the  usury,  and  from  which  the  limitation  of  the  action  for  the 
penalty  commences  to  run." 

In  ShinkU  v.  First  Nat.  Bank  of  Ripley,  %l  Ohio  St.  51G,  which 
was  an  action  by  the  bank  to  recover  on  a  renewal  note  given  for  a 
loan  of  money  on  which  usurious  interest  hiid  been  paid  on  the 
original  note  more  than  two  years  before  the  action  was  commenced, 
the  court  says,  that  the  debtor  under  the  Jict  of  Congi-ess  (§ 
5198)  "  would  have  the  right  to  recover  back  from  the  bank  double 
the  amount  of  the  usurious  interest  so  paid.     But  tliis  riglit  to 
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recover  donble  the  amonut  of  interest  is  limited  by  the  act  to  two 
years  from  the  time  the  interest  was  paid,  and  unless  it  is  exercised 
within  that  period  it  is  gone.  In  the  present  case  the  period  of  two 
years  had  elapsed  long  before  the  commencement  of  the  action. 
The  right  to  recover  the  interest  being  bsirred,  the  right  to  offset  the 
amount  against  any  claim  of  the  bank  is  also  barred."  Thomp. 
Nat.  Bk.  Cas.  827-«. 

HiniermUter  v.  First  NaL  Bank,  64  N.  Y.  212,  was  an  action  to 
recover  the  penalty  for  taking  iisarious  interest  prescribed  by  the 
said  section  5198,  and  in  that  respect  it  is  identical  witli  the  action 
at  bar.  In  that  case  the  court  says :  ^'Tho  act  of  Congress  under 
which  this  action  is  brought  regulates  the  recovery  by  the  amount 
illegally  received  and  taken,  and  does  not  give  a  fixed  sum  as  an 
arbitrary  penalty,  and  the  party  entitled  to  maintain  this  action  is 
entitled  to  recover  within  the  terms  of  the  act  twice  the  amount 
which  he  has  paid  for  usury  within  two  years  prior  to  the  commence- 
ment of  the  action,  whether  the  amount  has  been  paid  in  one  or 
several  payments.'' 

In  Stephens  v.  Manongahela  NaL  Bank,  88  Penn.  St.  157 ;  s.  c. , 
32  Am.  Bep.  438,  the  court  says  :  ''The  right  of  action  accrues 
the  very  instant  the  usury  is  paid." 

If  these  cases  do  not  expressly  decide  that  the  right  of  action  for 
the  prescribed  penalty  accrues  at  the  instant  any  excessive  interest 
is  paid,  whether  it  be  on  the  original  discount  or  at  any  subsequent 
renewal,  and  that  each  payment  is  in  itself  a  cause  of  action  against 
which  the  limitation  commences  to  run,  they  so  clearly  indicate  that 
such  is  the  proper  constraction  of  the  statute  as  to  leave  no  doubt 
on  the  question.  I  have  been  unable  to  find  any  authority  or  pre- 
cedent to  the  contrary.  And  as  the  construction  indicated,  if  not 
established,  by  these  cases  is  in  consonance  with  the  letter  and  spirit 
of  the  statute  as  well  as  in  accord  with  the  evident  reason  and  2K>licy 
of  Congress  in  enacting  it,  I  feel  no  hesitation  in  adopting  it.  Eaich 
payment  of  illegal  interest  must  be  regarded  as  a ''transaction,'* 
within  the  intent  of  the  statute,  and  when  such  payment  is  actually 
made  or  occurs,  the  two  years'  limitation  commences  to  run  as  to 
that  payment  from  that  time,  and  so  on  for  each  successive  payment 
on  renewals  of  the  same  loan  ;  and  if,  when  the  action  is  commenced 
for  the  penalty,  anyone  or  more  of  such  payments  of  illegal  interest 
occurred  more  than  two  years  prior  thereto,  no  recovery  c:in  l>o  li;:»i 
for  it,  although  the  original  loan  be  then  unpaid. 


NOVEMBER  TERM,  1883.  527 

West  Virginia  TransponaUon  Companj  ▼.  Ohio  River  Pipe  Line  Gompanj. 

From  this  conclusion  it  is  apparent  that  the  Oircuit  Court  did  not 
err  in  rejecting  the  instruction  offered  by  the  plaintiff,  nor  did  it 
err  in  giving  that  part  of  the  instruction  offered  by  the  defendant 
preceding  the  last  sentence.  Bnt  it  did  err  in  qualifying  said 
instruction  as  it  did  by  the  last  sentence  therein.  The  effect  of 
this  qualification  was  to  limit  the  recovery  of  the  plaintiff  to  interest 
paid  within  two  years  on  notes  or  renewals  executed  more  than  twa 
years  prior  to  the  bringing  of  the  action.  Under  this  restriction  if 
notes  or  renewals  had  been  made  within  two  years  prior  to  the  com- 
mencement of  the  action  and  illegal  interest  paid  on  them  within 
that  time  there  could  have  been  no  recovery.  This  is  clearly  not 
the  law,  and  therefore  said  instruction  was  erroneous,  and  for  that 
error  the  judgment  of  the  said  court  must  be  reversed  with  cost  ixy 
the  plaintiff  in  error,  the  verdict  of  the  jury  set  aside  and  a  new 
trial  awarded,  the  costs  of  the  former  trial  to  abide  the  result  of  the^ 
action. 

Jten&r9$d.    New  tfial. 

The  other  judges  concurred. 


West  YiBonriA  Trajtsportatiok  Oompaky  v.  Ohio  Biybb  Pipk 

Like  Compaky. 

(»  W.  Ya.  aOO.) 

OmenarU — wid  in  re^airU  of  trade. 

A  iand-owner  granted  to  an  oil  transportation  company  the  exdnsive  right  of 
way  and  privilege  of  laying  and  maintaining  tubing  for  transporting  oil 
thiough  a  tract  of  two  thonaand  acres,  ffeid^  invalid  as  to  any  exclusive- 
privilege,  as  an  unreasonable  restraint  of  trade. 


B 


ILL  for  injunction.     The  opinion  states  the  point. 


WaUer  3.  Sands,  for  appellant. 

A.  L  BoretnaUy  for  appellees. 

Orerit^  J.  The  real  question  involved  in  this  case  is  :  Should 
the  courts  at  the  instance  of  the  West  Virginia  Transportation  Com- 
pany enforce  the  grants  and  contracts  made  with  it  by  £.  L.  Oalc^ 
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and  wife  dated  respectively  January  31, 1870,  and  October  23, 1873? 
These  two  contracts  ai'c  identical  in  language,  except  that  the  first 
applied  to  lands  in  Ritchie  county  and  the  second  to  lands  in  Wood 
county  adjoining.  Tlie  first  of  these  conti*acts  is  in  the  following 
language  : 

'^  We,   the  undersigned,  for  and  in  consideration  of  the  sum 
of  one    doUai*,    receipt    of    which  is  hereby   acknowledged,  do 
hereby  grant  unto  the  West  Virginia  Transportation  Company,  a 
company  incorporated  under  special  act  of  the  legislature  of  West 
Virginia,  passed  February  26,  1867,  and  their  assigns,  the  exclusive 
right  of  way  and  privilege  to  construct  and  maintain  one  or  more 
lines  of  tubing  for  the  transportation  of  oil,  water  or  other  liquids 
along,  through  and  under  lands  owned  by  the  undersigned  in  Ritchie 
county  in  the  State  of  West  Virginia ;  also  the  right  to  construct 
and  maintain  a  telegraph  along  said  tubing,  and  the  privilege  to 
remove  said  tubing  and  telegraph  at  pleasure. 

•^  Witness  our  hands  and  seals  this  31st  day  of  January,  1870. 

"E.  L.  Gale,     [shal.] 
**  Mary  Gale,     [seal.]  " 

[Omitting  a  minor  question.] 

It  remains  for  us  to  decide  whether  these  are  such  contracts  as 
the  court  ought,  on  the  application  of  the  West  Virginia  Transport 
tation  Company,  to  enforce  against  the  obligora  or  those  claiming 
under  them,  assuming  that  those  so  claiming  are  doing  so  with  no- 
tice, at  the  time  they  purchased,  of  these  grants  and  contracts  with 
the  West  Virginia  Transportation  Company,  and  of  the  character  of 
their  claim  under  these  contracts. 

The  reason  why,  it  is  insisted  by  the  counsel  of  the  appellees^ 
these  contracts  ought  not  to  be  enforced  is,  that  tlicy  are  contrary 
to  public  policy.     The  common  law  will  not  permit  individuals  to 
oblige  themselves  by  a  contract  either  to  do  or  not  to  do  any  thing, 
wlien  the  thing  to  be  done  or  omitted  is  in  any  degi'ee  clearly  in- 
jurious to  the  public.     Chappely.  Brockway,  21  Wend.  169.      It  is 
upon  this  principle  that  it  is  settled  that  contmcts  in  restniint  of 
(nide  are  in  themselves,  if  nothing  shows  them  to  be  reasonable,  bad 
in  the  eye  of  the  law  ;  and  though  such  conti'act  be  for  a  pecuniary 
consideration,  or  what  is  the  same  thing,  though  it  be  under  seal 
and  stipulate  only  that  a  certain  trade  or  profession  shall   not  be 
carried  on  in  a  particular  place,  if  there  be  no  recitals  in  tho  deed 
or  contract,  or  no  averment  or  proof  showing  circumstances  which 
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j^ender  axich.  contract  reasonable^  the  contract  or  instrument  is  yoid, 
thougli  it  be  but  in  partial  restraint  of  trade.  Honier  y.  Oraves,  7 
Bing.  744;  Pierce  v.  Fuller,  8  Mass.  223;  5  Am.  Dec.  102.  Contracts 
in  restraint  of  trade  are  for  the  most  part  contrary  to  sound  policy, 
And  are  consequently  to  be  held  void.  This  is  the  general  rule.  There 
may  be  cases,  where  the  contract  though  in  apparent  restraint  of  trade 
to  some  partial  extent  is  neither  injurious  to  the  public  at  large  nor 
eyen  to  the  obligors,  and  when  this  is  made  to  appear  affirmatively, 
the  courts  hold  such  contracts  valid  though  apparently  to  some  ex« 
tent  in  restraint  of  trade.  If  the  contract  go  to  the  total  restraint 
of  the  trade  in  the  State  whei*e  it  is  made,  it  is  necessarily  void, 
whatever  be  the  condition  on  which  it  was  based.  Such  a  contract 
must  be  injurious  to  the  citizens  of  the  State,  in  which  it  is  to  ope- 
rate. For  however  small  the  State  in  which  he  Avas,  the  man  mak- 
ing such  contract  would  at  least  compel  himself  to  transfer  his  resi- 
dence and  allegiance  to  another  State  in  order  to  pursue  his  avoca- 
tion. Ghappel  v.  Brockway,  21  Wend.  159  ;  Taylor  v.  Blanchard, 
13  Alien,  374 ;  Dunlop  v.  Gregory,  10  N.  Y.  241 ;  Hortier  v.  Ash^ 
ford,  3  Bing.  328 ;  MU(^l  v.  Reynolds,  1  P.  Wms.  181 ;  Alger  v. 
Thacher,  19  Pick.  51;  31  Am.  Dec.  119  ;  1  Smith's  Lead.  Cas.,  part 
2,  p.  508*  On  the  other  hand,  if  the  contract  be  but  in  partial  restraint, 
it  may  not  be  invalid;  for  there  may  be  good  reason,  so  far  as  the  pub- 
lic interest  is  concerned,  for  allowing  parties  to  contract  for  an  ap- 
parent limited  restraint,  as  that  a  man  will  not  exercise  his  trade  or 
profession  in  a  particular  place.  And  if  such  good  reasons  are 
shown,  such  contract  will  be  upheld  as  not  contrary  to  public  policy. 
Okappel  V.  Brockway,  21  Wend.  159 ;  Ross  v.  Sadgbeer,  id.  166  ; 
Lange  v.  Werk,  2  Ohio  St.  510.  I  presume  that  it  is  not  absolutely 
necessary  however  that  such  good  reasons  should  be  set  out  on  the 
face  of  the  contract.  I  suppose  this  might  be  averred  in  the  plead- 
ings and  proven.  Ross  v.  Sadgbeer,  21  Wend.  168 ;  MUchel  v. 
Reynolds,  1  P.  Wms.  181,  and  Horner  v.  Ashford,  3  Bing.  322. 

Though  a  contract  in  restraint  of  trade  be  in  all  other  respects 
reasonable,  and  be  not  otherwise  in  any  manner  prejudicial  to  either 
the  public  or  the  obligor,  yet  the  simple  fact  that  it  restrains  trade 
over  an  unreasonable  extent  of  territory,  though  it  be  not  a  general 
restranit  of  trade,  will  render  such  contract  invalid  as  contrary  to 
public  policy.  Thus  in  Lawrence  v.  Kidder,  10  Barb.  641,  the 
court  held,  that  a  contract,  whereby  the  party  covenanted  that  he 
would  not  sell  mattresses  in  New  York  west  of  Albany,  was  held,  be- 
VoL.  XLVI  —  67 
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cause  of  the  large  extent  of  the  territory  in  which  this  restraint 
operated,  as  contrary  to  public  policy  and  void.  Bat  while  the 
harden  is  on  the  party  claiming  the  benefit  of  CTery  contract  in  re- 
straint of  trade  to  show,  that  nnder  the  particalar  circamstances 
of  the  case  the  partial  restraint  of  trade  is  of  no  prejadice  to  the 
pabliCy  yet  by  what  circamstances  this  burden  would  be  met  would 
seem  to  be  diflScult  to  state,  and  has  apparently  depended  a  good 
deal  on  the  particalar  judge  who  has  had  to  pass  judgment  on  the 
circumstances.  Thus  in  Whitney  v.  Slayion,  40  Me.  231,  the  court 
held,  thaf  an  agreement  not  to  engage  in  the  business  of  iron- 
casting  within  sixty  miles  of  Calais  for  the  term  of  ten  years^' 
was  valid ;  but  they  based  their  judgment  in  part  on  the  fact  that 
much  of  the  country  within  sixty  miles  of  Calais  was  but  sparsely 
settled,  and  there  were  but  few  places  of  business  within  this  terri- 
tory, and  also  in  part  on  the  fact  that  Calais  was  on  the  extreme 
border  of  Maine. 

In  Oregon  Steam  Namgation  Company  y.  Winsory  20  Wall.  G4, 
the  court  laid  down  the  rule  in  such  cases  in  a  manner  substanti- 
ally corresponding  with  the  views  which  I  have  expressed  in  the 
syllabus,  saying,  ''  Questions  about  contracts  in  restraint  of  traile 
must  be  judged  according  to  the  circumstances  in  which  they 
arise,  and  in  subservience  to  the  general  rule,  that  there  must  b.> 
no  injury  to  the  public  by  its  being  deprived  of  the  restricted  party's 
industry,  and  that  the  party  himself  must  not  be  precluded  from 
pursuing  his  oecupation  and  thus  prevented  from  supporting  him- 
self and  family."  But  in  applying  these  principles  the  court  held, 
that  when  A.,  engaged  in  navigating  waters  in  California  alone, 
sold  ill  1864  a  steamer  to  B.,  who  was  engaged  in  the  business  of 
navigating  the  Columbia  river  in  Oregon  and  Washington  terri. 
tones,  and  B.  agreed  that  for  the  period  of  ten  years  he  would  not 
employ  this  steamer  in  the  waters  of  California,  the  contract  was 
not  void,  this  stipulation  heing  reasonable  and  not  prejudicial  to  the 
public  interest,  as  the  vendor  of  the  steamer,  who  thus  contracted 
not  to  navigate  with  it  in  the  waters  of  California,  proposed,  when 
he  purchased  it,  to  navigate  with  it  the  waters  of  Puget  sound. 

In  Wright  v.  Ryder,  36  Gal.  342,  a  California  company  engaged 
in  navigating  the  waters  of  California  sold  one  of  its  steamboats  to 
an  Oregon  company  engaged  in  navigating  Oregon  waters,  and  the 
purchasers  agreed  not  to  navigate  the  waters  of  California  for  ten 
years  with  this  steamboat ;  and  the  court  held  this  contract  to  bo 


NOVEMBBE  TEKM,  1883.  531 


West  Virginia  TranspoitatioD  Companj  v.  Ohio  Eiver  Pipe  Idne  Company. 

void,  being  contrary  to  public  policy  and  an  unreasonable  restraint 
of  trade. 

In  all  such  cases  the  difficulty  lies  in  determining  what  are 
reasonable  and  what  unreasonable  restrictions  in  respect  to  the  area 
within  which  the  trade  is  to  be  confined.  As  is  said  by  Justice 
Bradley  in  the  Oregon  Sieam  Navigation  Company  t.  Winsor,  20 
Wall.  69:  ''It  is  obvious  on  first  glance,  that  what  is  a  reasonable 
restraint  must  depend  upon  the  circumstances  of  the  particular 
case  ;  although  from  the  uncertain  character  of  the  subject  much 
latitude  must  be  allowed  to  the  judgment  and  discretion  of  the 
parties.  It  is  clear  that  a  stipulation  that  another  shall  not  pur- 
sue his  trade  or  employment  at  such  a  distance  from  the  person  to 
be  protected,  as  that  it  could  not  possibly  affect  or  injure  him, 
would  be  unreasonable  and  absurd.  On  the  other  hand,  a  stipula- 
tion is  unobjectionable  and  binding,  which  imposes  the  restraint 
only  to  such  an  extent  of  territory  as  may  be  necessary  for  the  pro- 
tection of  the  party  making  the  stipulation,  provided  it  does  not 
violate  the  two  indispensable  conditions,  that  the  other  party  bo  not 
prevented  from  purauing  his  calling,  and  that  the  country  bo  not 
deprived  of  the  benefit  of  his  exertions." 

I  will  here  say  that  this  last  condition  is  the  one  which  the  courts 
must  ever  keep  in  view,  that  is,  that  the  restriction  is  not  prejudi- 
cial to  the  interest  of  the  public.  If  it  is,  the  contract  is  contrary 
to  public  policy  and  will  not  be  enforced.  The  cases  show  tliat 
whether  the  public  interest  is  prejudiced  by  a  contract,  which  re- 
stricts a  business  or  profession  within  partial  limits,  will  often  de- 
pend very  largely  on  the  character  of  the  profession  or  calling. 
ThxiRm  Bunn  v.  Ghig,  4  East,  190,  a  contract  made  by  an  attorney, 
solicitor  and  conveyancer,  that  he  would  not  practice  his  pro- 
fession in  London,  or  within  one  hundred  and  fifty  miles  thereof, 
was  held  valid  as  not  an  unreasonable  restriction  ;  but  in  Sainter  v. 
Fergwton,  7  Man.,  Gr.  &  Scott,  710  (62  Eng.  Com.  L.  R.),  the  ques- 
tion was  discussed  whether  Macclesfield.,  or  within  seven  miles  thereof 
was  a  reasonable  restriction,  within  which  a  surgeon  and  apothe- 
cary was  to  be  restrained  from  practicing  his  profession,  the  court 
holding  that  it  was.  The  reason  why  the  courts  regard  as  a  rea- 
sonable restriction  to  the  practice  of  the  legal  profession  a  territory 
so  much  larger  than  would  be  allowed  as  a  reasonable  restriction  to 
the  practice  of  a  surgeon's  profession  is  obviously  because  a  lawyer 
can  practice  his  profession  effectually  at  a  long  distance  from  his 
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residence^  say  fifty  or  one  hundred  miles,  by  correspondence  and 
occasional  visits,  while  a  surgeon  can  practice  his  profession  at  but  a 
short  distance  from  his  residence,  as  nothing  can  be  done  by  him 
except  by  personal  yisits.  The  public  therefore  may  not  be  in- 
jured by  a  lawyer  being  required  to  live  fifty  miles  distant,  while 
they  would  be  entirely  deprived  of  a  surgeon's  services,  if  he  was 
required  to  live  at  that  distance  from  them. 

According  to  the  modern  and  better  authorities,  if  the  restric- 
tion of  the  particulai  trade  or  business  be  partial  and  reasonable, 
when  all  the  circumstances  are  considered,  including  the  restriction 
and  object  of  the  parties  and  the  nature  of  the  business  which  is 
restricted,  as  well  as  the  extent  of  the  restriction  in  reference  to 
time  and  space,  then  such  contract  imposing  such  reasonable  restric- 
tions will  be  upheld  without  j'egard  to  the  adequacy  or  inadequacy 
of  the  consideration.  Hitchcock  v.  Coker^  6  A..  &  £.  438;  LeiglUon 
V.  WaUSy  3  M.  &  W.  545  ;  Archer  v.  Marsh,  6  A.  &  E.  959.  In 
Pilkingto7i  v.  Scott,  15  M.  &  W.  657,  the  law  is  thus  stated  by 
Aldersok,  B.:  ''That  if  it  be  an  unreasonable  restraint  of  trade, 
it  is  void  altogether ;  but  if  not,  it  is  lawful ;  the  only  question 
being  whether  there  is  a  consideration  to  support  it,  and  the  ade- 
quacy of  the  consideration  the  court  will  not  inquire  into,  but  will 
leave  the  parties  to  make  the  bargains  for  themselves.  Before  the 
ciise  of  Hitchcock  v.  Coker,  6  A.  &  E.  439,  a  notion  prevailed  that 
the  consideration  must  be  adequate  to  the  restraint ;  that  was  in 
truth  the  law  making  the  bargain  instead  of  leaving  the  parties  to 
make  it,  and  seeing  only  that  it  is  a  reasonable  and  proper  bargain." 
And  this  is  the  law  in  this  country.  See  Hubbard  v.  Miller,  27 
Mich.  15  ;  Ouerand  v.  Danddet,  32  Md.  562;  s.  c,  3  Am.  Rep.  164. 
It  may  be  regarded  as  established  as  a  general  i^le,  that  when  a 
covenant  in  restraint  of  trade  is  reasonable  and  is  valid  at  common 
law,  it  will  be  specifically  enforced  in  equity  by  enjoining  the 
obligor  from  violating  such  covenant.  See  Harrison  v.  Gardner, 
2  Madd.  444  ;  Whitekar  v.  Howe,  3  Beav.  383  ;  Oueratid  v.  Dan- 
delet,  32  Md.  662 ;  Beard  v.  Dennis,  6  Ind.  200  ;  Butler  v.  Barle- 
S071,  16  Vt.  176. 

The  cases  establish  that  the  restrictions  which  may  be  put  upon 
any  trade  or  business  are  only  such  as  in  the  judgment  of  the 
courts  will  not  be  prejudicial  to  the  public  ;  and  that  the  extent  of 
the  restriction  allowed  must  therefore  depend  largely  on  the  chai'ac- 
tcr  of  the  trade  or  business.     In  most  cases  the  trade  or  business 
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has  been  strictly  local  in  its  character,  and  a  contract  prohibiting 
one  from  engaging  in  such  strictly  local  business,  which  is  held  to 
be  yalid,  has  been  only  such  as  prohibited  tlie  obligor  from  en- 
gaging in  such  business  in  a  particular. place,  as  a  named  town  or 
city.  To  permit  the  obligee  to  stipulate  that  the  obligor  should  not 
engage  in  such  strictly  local  business  in  an  extent  of  country  ex- 
ceeding the  bounds  of  a  given  town  or  city  would  be  to  permit  him 
to  enforce  a  contract  clearly  prejudicial  to  the  public  interest. 
According  to  the  spirit  pervading  the  decisions  eyerywhere  a  barber 
would  be  allowed  to  make  a  contract,  whereby  the  obligor  should 
not  be  allowed  to  carry  on  a  business  in  opposition  to  the  obligee  in 
a  certain  village,  town  or  city.  But  if  the  contract  prohibited  the 
obligor  from  carrying  on  such  a  busipess  in  such  town  or  village  or 
for  a  space  of  ten  miles  around  it,  such  a  contract  would  no  doubt  be 
held  to  be  void,  so  far  as  it  restricted  the  obligor  from  engaging  in 
the  business  outside  of  the  limits  of  such  town  or  village,  though 
according  to  the  decisions  such  contract  would  be  enforced,  so  far 
as  it  restricted  the  business  within  the  limits  of  the  town  or  vil- 
lage. Price  V.  Oreen,  16  M.  &  W.  346  ;  Cheaman  v.  Nainby^  2 
Strange,  739;  Woods  v.  JS^Tt^ow, 2 Cromp.  &  J.  94;  Mallany.  May, 
11  M.  &  W.  653;  NicholU  v.  Stretton,  10  Q.  B.  346;  Oregon  Steam 
Navigation  Company  v.  Winaor,  20  Wall.  70 ;  Lange  v.  Werk,  2 
Ohio  St.  520;  Horner  y,  Graves,  7  Bing.  738;  Ouerard  v.  Dandekt, 
32  Md.  561 ;  s.  c,  3  Am.  Bep.  164.  The  reason  for  such  holding 
is  obvious ;  for  as  a  barber  could  not  have  customers  for  a  space  of 
ten  miles  around  his  shop,  such  a  restriction  on  another  person 
could  be  of  no  possible  benefit  to  the  obligee  in  such  a  contract, 
while  il?  might  obviously  injure  the  public  by  depriving  another 
community  of  the  services  of  a  barber.  But  if  the  restriction  was 
confined  to  a  village,  the  contract  would  be  upheld,  as  it  might  be 
actually  of  benefit  to  the  inhabitants  of  a  village,  that  the  business 
of  bartering  should  not  be  overdone,  and  as  a  village  could  sup- 
port but  one  barber,  the  villagers  would  probably  be  better  served, 
if  only  one  attempted  to  do  such  business  in  the  villngc. 

But  on  the  other  hand  the  courts  might  uphold  as  valid  a  con- 
tract in  which  the  obligor  bound  himself  not  to  engage  in  the  busi- 
ness of  a  surgeon-dentist,  or  milkman  within  ten  miles  of  a  village, 
for  such  a  circuit  is  not  greater  than  could  be  reasonably  occupied 
by  a  person  engaged  in  business  of  this  description.  Cook  v.  John- 
son,  47  Conn.  175 ;   Proctor  v.  Sargent ,  2  ^f.  &  G.  31.     If  the 
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b  isiness  was  that  of  iron  making,  the  extent  of  country  within 
winch  the  court  would  ])ermit  an  iron  founder  to  restrain  anoth 
from  engaging  in  the  business  would  be  still  larger.  Thus  in 
}Vhitney  t.  Slayion,  40  He.-  224,  the  court  upheld  a  contract  which 
])rohibited  the  obligor  from  engaging  in  a  business  of  this  character 
for  a  8i>ace  of  sixty  miles  around  Calais.  But  this  it  is  believed  is 
a  spiicc  greater  than  would  under  ordinary  circumstances  be 
allowed  to  be  included  in  such  a  restriction  in  this  sort  of  business. 
A  lawyer  has  been  allowed  to  stipulate  with  another,  that  the  obli 
gor  should  not  practice  in  London  or  within  one  hundred  and  fifty 
miles  thereof  {Bunn  y.  Ouyy  4  East,  190) ;  and  in  Whittakcr  y. 
Hofce,  5  Beay.  383,  the  court  went  still  further,  upholding  a  con- 
tract which  prohibited  an  attorney  from  practicing  in  Great  Britain 
for  twenty  years.  It  is  belieyed  that  such  contract  ought  to  be 
held  as  prejudicial  to  public  interest  and  yoid  ;  but  there  is  no 
question  that  the  restriction  in  point  of  space  upon  the  practice  of 
the  legal  profession  would  be  allowed  to  an  extent  much  greater 
than  in  most  professions  or  occupations,  as  the  profession  of  law 
can  be  well  carried  on  over  an  extent  of  country  much  lai'ger  than 
most  professions  or  occupations.  There  is  however  one  sort  of  busi- 
ness which  requires  for  its  proper  prosecution  a  still  larger  extent 
of  territory  than  even  the  profession  of  a  lawyer,  that  is,  navigat- 
ing or  steamboating ;  and  accordingly  the  courts  have  shown  a 
disposition  to  uphold  contracts  prohibiting  an  obligor  to  engage  in 
this  character  of  business  over  a  very  large  extent  of  territory.  Thus 
the  Supreme  Court  of  the  United  States  in  Oregon  Sfeavi  Naviga- 
Hon  Co.  V.  TTt/wor,  20  Wall.  C4,  upheld  a  contract  which  prohibited 
the  obligor  from  navigating  with  a  particular  boat  the  waters  of  the 
State  of  California.  But  the  Supreme  Court  of  California,  in 
Wright  v.  RydeVy  36  Cal.  342,  refused  even  in  the  case  of  steam- 
boating  to  uphold  a  contract  which  went  to  this  extent  in  restrict- 
ing steamboating. 

The  cases  almost  universally  lay  down  the  rule  that  any  contract 
whereby  any  obligor  stipulates  that  he  will  nowhere  engage  in  any 
specified  business  will  be  held  void  as  against  public  policy  ;  but 
to  even  this  rule  there  are  exceptions,  it  being  regarded  by  the 
courts  that  there  are  some  species  of  employments  which  may  be 
legitimately  subjected  to  such  general  restraint.  For  instance  this 
rule  is  held  not  to  extend  to  a  business  which  is  secret  and  not 
known  to  the  public.     The  public  is  regarded  as  not  being  preju- 
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diced  by  a  contract  restraining  generally  such  a  biuineasy  because 
the  public  has  no  rights  in  the  secret  Bryson  v.  Whiiehead,  1  Sim. 
ft  Stu.  74 ;  Feabady  y.  Norfolk,  98  Mass.  452.  It  has  been  held 
too  that  if  a  party  purchase  out  a  magazine,  he  may  stipulate  with 
the  vendor  that  he  shall  not  publish  another  periodical  of  a  like 
nature^  thougli  this  restriction  be  general.  Ainsworth  v.  Benttey, 
14  Weekly  Rep.  630  ;  Ingram  v.  Stiff,  6  Jur.  (N.  8.)  947.  So  too 
iu  Stiff  Y.  Cassell,  2  Jur.  (N.  S.)  348,  it  was  held,  that  a  party 
might  agree  to  write  a  tale  for  a  periodical^  and  that  he  would  not 
write  another  for  any  other  periodical  for  a  year. 

In  Leather  Cloth  Co.  y.  Lorsont,  L.  R.,  9  Eq.  345,  and  Morse  Twist 
Drill  and  Machitie  Co.  y.  Morse,  103  Ma^.  73  ;  s.  c,  4  Am.  Sep. 
513,  these  principles  are  laid  down,  that  while  contracts  are  Yoid 
if  their  object  is  to  deprive  the  State  of  the  benefit  of  the  labor, 
skill  or  talent  of  a  citizen,  yet  public  policy  requires  that  when  a 
man  has  by  skill  or  other  means  obtained  something  which  he 
wants  to  sell,  he  should  be  at  liberty  to  sell  it  in  the  most  advanta* 
geous  way  in  the  market,  and  in  order  to  enable  him  to  do  this,  it 
is  necessary  that  he  should  be  able  to  preclude  himself  from  enter- 
ing into  competition  with  the  purchaser,  provided  the  restriction  is 
not  unreasonable  by  going  beyond  the  extent  to  which  it  would  be 
a  benefit  to  the  purchaser.  If  a  general  restraint  in  such  a  case  is 
necessary  for  the  benefit  of  the  purchaser,  it  will  be  enforced,  if 
inserted  in  the  contract.  In  such  cases  the  public  interest  on  the 
whole  is  regarded  as  not  prejudicial  but  rather  promoted  by  even  a 
general  restraint,  if  necessary  to  enable  the  inventor  to  realize  from 
his  invention  ;  for  the  public  are  interested  that  inventors  should 
be  fairly  compensated.  On  the  other  hand,  the  cases  lay  it  down  as 
a  general  rule,  that  any  trade  or  business  may  be  subjected  by  con- 
tract to  a  partial  restraint,  provided  that  the  i*estraint  to  which  it 
is  subjected  is  so  limited  as  that  it  may  benefit  the  public  or  at 
least  not  be  prejudicial  to  the  public  interest ;  and  the  cases  show 
that  the  extent  to  which  this  restraint  may  be  legally  imposed  de- 
pends largely  upon  the  character  of  the  business  restrained. 

From  the  principles,  which  underlie  all  the  cases,  the  inference 
must  be  necessarily  drawn,  that  if  there  be  any  sort  of  business, 
which  from  its  peculiar  character  can  be  restrained  to  no  extent 
whatever  without  prejudice  to  the  public  interest,  then  the  courts 
would  be  compelled  to  hold  void  any  contract  imposing  any  rcstruint 
however  partial  on  this  peculiar  business,  provided  of  course  it  bo 
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shown  clearly  that  the  peculiar  business  thus  attempted  to  be 
restrained  is  of  such  a  character,  that  any  restraint  upon  it  however 
partial  must  be  regarded  by  the  court  as  prejudicial  to  the  public 
interest. 

Are  there  any  sorts  of  business  of  this  peculiar  character  ?  It 
seems  to  me  that  there  are,  and  that  they  have  been  recognized  as 
possessing  this  peculiar  character  both  by  the  statute  law  and  by 
the  decisions  of  the  court.  Arc  not  railroading  and  telegraphing 
forms  of  business  which  are  now  universally  recognized  as  possess- 
ing this  peculiar  character  ?  Look  at  the  legislature  of  our  own 
State  in  reference  to  these  sorts  of  business  and  see  if  it  does  not 
distinctly  recognize  them  as  possessing  this  peculiar  character.  Our 
statute  law  provides  for  the  condemnation  of  lands  by  railroad  aad 
telegraph  companies ;  and  by  pursuing  the  provisions  of  the  statute 
law  these  companies  may  acquire  lands  for  their  purposes  without 
the  consent  of  the  owners  of  such  lands.  Ch.  52  and  ch.  42  of  the 
Code  of  West  Virginia.  In  conferring  on  such  companies  the  power 
to  exercise  at  their  pleasure  the  State's  power  of  eminent  domain 
and  the  power  thus  to  take  land  without  the  owner's  consent  for 
railroading  and  telegraphing  the  legislature  has  emphatically  de- 
clared, that  the  business  of  railroading  and  telegraphing  is  business 
in  which  the  people  of  the  State  have  such  great  and  direct  interest, 
that  no  individual  land-owner  shall  prevent  this  business  of  rail- 
roading and  telegraphing  being  carried  on  at  every  locality  in  the 
State,  where  any  company  may  choose  to  engage  in  such  business. 
After  such  a  legislative  declaration  the  courts  could  not  say,  that 
in  any  particular  locality  however  limited  the  public  had  not  such  a 
direct  interest  in  railroading  and  telegraphing,  that  its  interest 
would  not  be  prejudiced  by  any  person  or  corporation  entering  into 
a  contract  with  another,  whercby  the  bbligor  should  bind  himself 
to  impede  the  making  of  such  railroad  or  telegraph  through  any 
locality  however  small  by  refusing  to  grant  a  right  of  way  through 
such  locality,  or  by  refusing  to  permit  a  railroad  or  telegraph  to  pass 
through  such  locality.  Such  a  contract  would  be  necessarily  pre- 
judicial to  the  public  interest  as  the  legislature  has  recognized  the 
public  interest  to  have  a  telegraph  or  railroad  through  every  parcel 
of  land  as  so  clear  as  to  justify  the  condemnation  of  every  such 
parcel  of  land  without  any  kind  of  inquiry  as  to  the  public  utility 
of  the  particular  railroad  or  telegraph  through  that  parcel  of  land. 

The  statute  law  assumes  as  self-evident,  that  the  public  interest 
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18  promoted  in  the  building  of  a  railroad  or  telegraph  through  each 
particular  parcel  of  land  ;  and  the  courts  must  therefore  act  on  this 
assumption  in  every  case,  and  as  a  consequence  upon  the  principle, 
that  the  public  interest  is  promoted  by  the  business  of  railroading 
and  telegraphing  being  done  on  each  parcel  of  land,  the  courts  must 
hold  in  accordance  with  the  principles  underlying  all  the  decided 
oases,  that  no  person  or  corporation  can  restrict  this  business  being 
done  on  any  parcel  of  land,  however  small,  by  a  contract,  which  by 
giving  to  another  an  exclusive  right  of  way  or  in  any  other  manner 
lequires  the  obligor  to  refuse  to  permit  the  doing  of  such  business 
on  said  land  by  any  and  all  companies  who  are  willing  to  pay  a 
just  compensation  for  the  land  which  may  be  actually  used  in  the 
doing  of  such  business. 

In  Western  Union  Tel.  Co.  v.  American  Union  Td.  Co.,  G5  Ga* 
160 ;  s.  c,  38  Am.  Rep.  781,  it  was  expressly  decided,  that  "a  con* 
tract  by  a  railroad  company  granting  to  a  telegraph  company  the 
exclusive  use  and  occupation  of  its  right  of  way  for  telegraph 
purposes  is  void  as  in  restraint  of  trade  and  against  public  policy .'' 
The  court  after  first  showing  the  public  necessity  for  the  telegraph 
says:  '^ Shall  the  means  then,  by  which  information  is  trans* 
mitted,  be  monopolized  by  a  contract  ?  When  such  exclusive  rights 
exist,  or  such  monopolies  are  established,  the  same  should  be  done 
by  legislative  grant  and  not  by  an  individual  contract.  Our  judgment 
therefore  is,  that  these  contracts  are  especially  made  and  entered 
into  to  cripple  and  prevent  competition,  and  they  thereby  enable 
the  party  to  fix  its  tariff  of  rates  at  a  maximum,  governed  alone 
by  the  necessities  of  its  patrons.  Such  contracts  are  not  favored 
by  the  law  ;  they  are  against  the  public  policy  because  they  tend  to 
create  monopolies  and  are  in  general  restraint  of  trade."  The  latter 
words  above  quoted*,  "  they  are  in  general  restraint  of  trade,"  may 
not  be  entirely  accurate  language,  as  the  contract  prevents  the  erec- 
tion of  another  telegraph  line  only  on  the  land  of  the  grantors,  which 
may  be  ever  so  small  a  parcel  of  land.  But  it  is  true  that  to  some 
extent  ^'  such  contract  is  in  restraint  of  this  telegraphing  business  ;'^ 
and  for  the  reasons  which  we  have  given,  any  restraint  of  that 
particular  kind  of  business  is  contrary  to  public  policy  and  a  pre- 
judice to  public  interest.  The  court  subsequently  say  truly:  "  The 
State's  right  of  eminent  domain  extends  over  every  toot  of  its  terri- 
tory, and  the  same  is  held  by  its  owners  in  subordination  to  that 
fixed  and  co-existing  right,  and  may  be  taken  for  public  uses  upon 
Vol.  XLVl  — 68 
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jast  oompensation  "  (p.  784).  The  ineyitable  inference  from  this 
IS,  that  no  one  can  give  to  a  railroad  or  a  telegraph  company 
the  exdnsive  right  of  way  for  a  railroad  or  telegraph  line 
throagh  his  land,  howeTor  small  a  parcel  it  may  be.  Such  contract 
is  contrary  to  public  policy.  And  if  it  were  a  valid  contract,  it 
would  defeat  the  State's  right  of  eminent  domain. 

The  foregoing  decision  is,  as  I  understand  the  case,  followed  in 
the  case  of  Western  Union  Telegraph  Go.  y.  Gkieago  and  Paducah 
Railroad  Co.,  86  IIL  246 ;  s.  o.,  29  Am.  Rep.  31.  There  the  rail- 
road company  had  contracted  with  the  telegraph  company,  that  it 
would  furnish  and  distribute  along  its  track  cedar  poles,  and  furnish 
all  the  labor  necessary  to  erect  the  poles  and  place  wires  and  insula- 
tors thereon,  and  furnish  the  labor  to  keep  the  telegraph  wire  in 
repair,  the  wire,  insulators,  batteries  and  instruments  and  all  other 
material  being  furnished  by  the  telegraph  company,  the  telegraph 
company  to  give  the  use  of  new  patents.  And  the  railroad  company 
agreed  to  assure  to  the  telegraph  company,  so  far  as  it  legally  might, 
an  exclusive  right  of  way  along  the  railroad  line  and  lands  forcom- 
mercial  and  public  purposes,  and  agreed  to  discourage  competition 
by  withholding  facilities  and  assistance,  performing  to  competing 
lines  its  legal  duty  and  no  more.  There  was  proof,  which  appears 
to  have  satisfied  the  court,  that  two  lines  of  wire  on  the  same  tele- 
graph poles  under  the  management  of  different  companies  could  not 
be  worked  without  serious  annoyance  and  inconvenience  and  injury 
to  each  other.  The  court  held,  that  this  contract  was  valid  and 
could  be  executed,  so  far  as  it  prevented  the  railroad  company  from 
permitting  another  telegraph  company  from  putting  up  wires  on  the 
same  poles ;  but  that  it  was  contrary  to  public  policy,  if  it  was  to 
be  interpreted  as  preventing  another  telegraph  company  from  erect- 
ing another  line  of  poles  along  the  railroad  and  placing  on  them 
another  line  of  wires. 

If  I  am  right  in  the  views  which  I  have  expressed,  it  would  be 
contrary  to  public  policy  for  the  owner  of  a  water  grist-mill  to  con- 
tract with  another  person,  the  owner  of  a  mill-site  in  the  neighbor- 
hood, that  he  would  not  erect  on  it  a  water  grist-mill,  because  the 
business  of  grinding  com  like  that  of  railroading  is  regulated  by  tlie 
statute  law  as  one  in  which  the  public  has  a  direct  interest,  and  the 
necessary  land  may  be  condemned  for  the  erection  of  such  water 
grist-mill. 

We  will  now  proceed  to  apply  these  principles  of  law  to  the  case 
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before  us.  Examining  the  contracts  between  Oale  and  wife  and  the 
West  Virginia  Transportation  Company  of  date  Jannary  31,  1870, 
and  October  25,  1873,  the  first  thing  which  strikes  ns  is,  that  while 
they  are  for  the  exclusiye  right  of  way  and  privilege  to  maintain 
lines  of  tubing  for  the  transportation  of  oil,  etc.,  through  this  Oale 
tract,  yet  these  contracts  expressly  reserye  the  privilege  to  remove 
such  tubing  at  the  pleasure  of  the  West  Virginia  Transportation 
Company.  Now  if  we  were  to  assume,  that  a  proper  contract  might 
be  made  for  such  exclusive  right  of  way,  we  should  bo  compelled  to 
hold,  that  these  were  not  pro])er  contracts,  because  of  this  proviso 
authorizing  the  West  Virginia  Transportation  Company  to  remove 
at  their  pleasure  this  tubing,  and  of  course  at  their  pleasure  to  de- 
cline to  transport  the  oil  raised  on  this  **  Oale  tract "  of  land.  It  is 
true  that  this  does  not  make  these  contracts  void  because  of  a  want  of 
consideration  ;  for  the  trouble  which  the  West  Virginia  Transpor- 
tation Company  was  at  in  laying  down  this  tubing  would  be  a  suf- 
ficient consideration  to  support  these  contracts,  if  they  were  con- 
tracts for  such  reasonable  restraint  of  trade,  as  that  they  ought  to 
be  supported.  But  this  provision,  that  this  tubing  might  be  re- 
moved at  the  pleasure  of  the  West  Virginia  Transportation  Com- 
pany, itself  made  these  contracts  unreasonable  restraints  of  trade, 
so  far  as  the  public  and  the  fifty  tenants  on  this  ''  Oale  tract ''  of 
land  were  concerned.  The  position  of  the  public  was,  that  no  one 
by  these  contracts  could  with  any  convenience  transport  to  market 
the  oil  made  on  this  ''  Oale  tract"  of  land  except  the  West  Virginia 
Transx)ortation  Company ;  and  by  these  contracts  they  could  cease 
to  do  so  whenever  they  pleased,  and  thereafter,  as  no  one  else  could 
lay  down  tubing,  the  public  would  necessarily  in  a  large  degree  be 
deprived  of  the  oil  which  would  otherwise  have  been  produced  on 
this  land.  Even  if  a  proper  contract  for  this  exclusive  use  of  a 
right  of  way  for  such  tubing  could  have  been  made,  this  would  have 
made  these  contracts  unreasonable  restraints  on  trade,  contrary  to 
public  policy  and  void. 

But  there  are  much  more  serious  objections  to  these  contracts 
than  these  provisions.  And  had  these  obnoxious  provisions  not 
been  in  these  contracts,  they  must  still  have  been  held  void  as  con- 
trary to  public  policy.  The  West  Virginia  Transportation  Company 
could  not  ask  that  the  courts  should  enforce  these  contracts  against 
Oale  and  wife,  much  less  against  their  assignees,  because  these  con- 
tracts are  void  as  contrary  to  public  policy.     It  is  an  attempt  to  re- 
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strain  trade  of  a  particular  form,  which  from  its  character  is  rec* 
ognized  by  the  statute  as  such  a  business  as  cannot  be  restrained 
,  even  partially.  A  business  in  which  the  general  public  has  such  a 
direct  interest  that  the  statute  has  provided  that  it  may  be  carried 
on  upon  any  tract  of  land  in  the  State  without  the  owner's  con- 
sent Hence  it  follows  that  any  contract  made  by  the  owner  in- 
tended in  any  degree  to  restrain  this  business  is  contraiy  to  public 
policy.  This  business  of  transporting  oil  in  tubes  is,  like  railroad- 
ing and  telegraphing,  a  business  recognized  by  our  statute  law  as 
one  in  which  the  public  has  so  great  and  direct  an  interest,  that  to 
promote  it  the  statute  authorizes  the  Stat-e's  right  of  eminent  do* 
main  to  be  exercise  J  by  any  corporation  to  acquire  a  right  of  way 
for  its  tubing  through  any  paroel  of  land  in  the  State.  And  from 
what  has  been  said  it  must  follow,  that  no  person  can  lawfully  con- 
tract with  any  corporation  for  an  exclusive  right  of  way  for  tubing 
through  his  land,  whereby  oil  is  to  be  transported.  For  if  he  could 
he  would  thereby  defeat  the  State's  right  of  eminent  domain. 

Our  conclusion  therefore  is,  that  such  a  contract,  so  far  as  it  con- 
fers  on  the  corporation  a  right  of  way  through  the  grantor's  land,, 
is  valid  and  binding  on  him  and  on  every  subsequent  assignee  or 
grantee  of  the  land;  but  so  far  as  it  attempts  to  deprive  the 
grantor  or  his  assignee  or  any  other  corporation  from  exercising  the 
right  to  lay  other  tubing  through  said  land  for  the  transportation 
of  oil,  such  contract  is  wholly  inoperative  and  void,  being  contrary 
to  public  policy  and  an  unreasonable  restraint  on  trade.  I  feel  con- 
fident that  I  am  justified  in  holding  this  attempted  restraint  on  the 
original  grantor  and  covenantor  as  inoperative  and  void  for  this 
reason,  and  of  course,  if  this  be  true,  it  cannot  bind  any  subsequent 
grantee  of  the  land,  or  impede  any  other  corporation  in  acquiring 
in  a  legal  manner  a  right  of  way  for  the  transportation  of  oil 
through  such  land. 

But  even  if  such  contract  were  obligatory  on  the  original  cove- 
nantor or  grantor,  it  could  not  possibly  be  binding  upon  a  grantee  of 
the  land  or  any  other  corporation  seeking  a  right  of  way  through 
such  land.  It  is  impossible  to  regard  it  as  a  covenant  running  with 
the  land  ;  and  the  grantees  of  the  land,  though  they  had  the  most 
explicit  notice  of  such  contract,  would  not  be  under  any  obligation 
to  fulfill  it.  The  effort  is  to  construe  this  grant  of  an  exclusive 
right  of  way  as  the  equivalent  of  first,  a  grant  by  the  grantors  of 
a  right  of  way  for  tubing  for  the  transportation  of  oil,  which  u 
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certainly  is,  and  secondly,  as  a  contract  on  the  part  of  the  grantoss 
that  the  corporation  should  for  all  time  have  the  righf  to  transport 
for  legal  charges  in  their  tabes  all  the  oil  which  shoald  thereafter 
be  produced  on  the  tract  of  land.  It  seems  to  me  obvious  that  this 
second  supposed  provision  in  this  grant  and  contract  cannot  by  any 
fair  interpretation  be  found  therein.  For  surely  under  this  con- 
tract and  grant  the  grantors  would  have  had  a  right  to  transport 
the  oil  produced  on  said  tract  of  land  by  wagon,  had  they  chosen 
eo  to  do.  There  is  nothing  in  this  contract  which  can  fairly  be  in- 
terpreted to  forbid  their  so  doing.  But  if  we  were  to  assume,  that 
the  construction  of  this  contract  claimed  is  its  true  construction, 
and  that  it  is  to  be  interpreted  as  if  it  had  expressly  provided 
**  that  for  value  received  the  grantors,  Oale  and  wife,  thereby  stipu- 
lated, that  the  West  Virginia  Transportation  Company  should  have 
a  right  forever  thereafter  at  legal  rates  of  charges  to  transport  all 
the  oil  produced  on  said  tract  of  land,''  and  if  we  were  to  assume 
further,  that  the  grantors  not  only  covenanted  for  themselves  but 
for  their  assigns  to  fulfill  this  stipulation,  and  still  further,  that  the 
grantees  of  this  land,  the  persons  known .  as  the  Wood  County  Pe- 
troleum Company,  had  express  notice  of  this  covenant  and  its  re- 
quirements, when  they  purchased  this  land,  yet  my  conclusion  is, 
that  they  would  have  been  under  no  legal  obligation  to  fulfill  this 
covenant,  and  that  a  court  of  equity  would  not  have  compelled 
them  to  perform  it  under  an  idea  that  as  they  bought  with  notice, 
good  conscience  required  that  they  should  fulfill  this  covenant, 
though  under  no  legal  obligation  to  do  so. 

I  say,  that  they  would  be  under  no  legal  obligation  to  fulfill  such  a 
covenant,  for  the  simple  reason  that  it  is  not  a  covenant  real  run- 
ning with  the  land.  The  leading  case  on  covenants  running  with 
the  Iskuiis  Spencer^ 8  c&8e,  5  Rep.  16  (1  Smith's  Lead.  Cas.  115). 
But  this  case  throws  comparatively  little  light  upon  the  question 
we  are  considering.  For  it  was  a  case  arising  under  a  lease  between 
landlord  and  tenant.  It  was  a  lease  of  a  house  and  certain  lands  by 
deed  for  twenty-one  years ;  and  by  the  lease  the  lessee  covenanted 
for  himself  and  his  assigns,  that  he  would  build  a  brick  wall  on  a 
part  of  the  leased  land.  The  lessee  assigned  his  term  to  another. 
The  question  involved  was,  whether  the  assignee  of  this  lease  was 
bound  to  build  this  brick  wall  and  could  be  sued  by  the  landlord  in 
an  action  of  covenant,  if  he  refused  so  to  do.  The  court  decided 
that  he  was  bound  to  build  the  wall,  and  that  this  was  a  covenant 
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Teal  running  with  the  hind,  and  that  he  might  therefore  be  sued 
upon  it  by  the  landlord.  This  decision  was  based  on  the  ground 
that  the  wall  to  be  built  was  on  the  leased  premises,  and  that  the 
lessee  had  expressly  bound  himself  and  his  assigns.  The  contrary 
conclusion  would  have  been  reached,  had  either  the  lessee  bound 
himself  only  and  not  himself  and  his  assigns,  or  had  the  wall  to  be 
built  been  a  wall  to  be  built  elsewhere  than  on  the  leased  premises ; 
for  the  assignee,  though  named  in  the  coTcnant,  is  not  bound  by  a 
covenant  to  do  something  which  is  merely  collateral,  and  which  in 
no  manner  touches  or  concerns  the  land  demised  and  assigned  to 
him.  But  it  was  held,  that  if  instead  of  an  obligation  to  build  in 
the  future  a  brick  wall,  a  thing  not  then  in  being,  the  covenant  had 
extended  to  a  thing  in  esse,  parcel  of  the  land  demised,  such  cove- 
nant would  go  with  the  land  and  bind  the  assignee  of  the  land, 
though  the  covenant  in  its  words  only  bound  the  covenantor  or  les- 
see and  was  not  by  express  words  extended  to  the  assigns  of  the 
lessee.  These  distinctions  have  ever  since  been  followed  as  law. 
See  Mayor  of  Congletony.  Paitison,  10  East,  130;  Keppelly.  Bailet/, 
2  Myl.  &  K.  517  ;  Hurd  v.  Outiis,  19  Pick.  459. 

They  have  however  but  little  bearing  on  the  question  we  are  con- 
sidering, because  the  cases  all  show  that  there  is  a  great  difference 
between  a  covenant  in  a  lease,  a  question  between  landlord  and 
tenant,  and  a  covenant  in  an  absolute  conveyance  of  land,  a  ques- 
tion between  grantor  and  grantee,  where  the  point  to  be  decided  is 
whether  or  not  the  covenant  runs  with  the  land,  that  is,  whether 
it  be  a  covenant  real  or  merely  a  covenant  personal.  The  decided 
cases  lead  to  the  conclusion  that  when  the  covenant  is  contained 
not  in  a  lease  but  in  an  absolute  conveyance,  as  in  the  case  before 
us,  or  in  an  instrument  of  any  sort  other  than  a  lease,  the  burden 
of  a  covenant  can  never  run  with  the  land,  so  as  to  bind  in  every 
case  the  purchaser  of  the  land  as  assignee  of  the  covenantor.  The 
burden  of  a  covenant  charging  land  made  by  the  owner  with  an  en- 
tire stranger  to  the  land  so  charged,  will  never  run  with  the  land, 
or  rest  upon  the  parties  taking  the  land  by  assignment.  To  charge 
the  land  with  the  burden  of  any  covenant,  there  must  be  some 
privity  of  estate  between  the  covenantor  and  the  assignee  of  tho 
land  so  burdened.  These  conclusions  are  deducible  from  the 
cases  of  Batty  v.  WelU,  8  Wilson,  28 ;  Keppdl  v.  Baiiey,  2  Mjl. 
ft  K.  517 ;  Hurd  v.  OurtU,  19  Pick.  462.  They  are  also  tnc 
conclusions  reached    by  the  editors,  both  English   and   Amori- 
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can,  of  Smiths'  Leading  Gaaes  in  their  oommentahes  on  Spencer^^ 
case. 

Of  course  there  is  a  distinction  between  a  servitude  or  easement 
imposed  on  land  and  a  coyenant  real  running  with  the  land  ;  but 
this  difference  has  not  always  been  kept  in  view^  and  it  is  from 
losing  sight  of  this  difference,  that  the  views  which  I  have  above 
expressed,  have  been  sometimes  supposed  not  to  accord  with  de« 
cided  cases. 

The  following  are  some  cases,  which  being  misunderstood  have 
been  sometimes  supposed  not  to  consist  with  the  views  which  I 
have  expressed:  Talk  v.  Moxhayn  2  Phil.  774;  Whatman  y.  Oib^n,  ^ 
Sim.  196  ;  Schreiber  v.  Creed,  10  id.  35;  Woodruff  y.  Water  Power 
Company,  2  Stockt  489;  Hills  v.  Miller,  3  Paige,  254;  24  Am.  Dec  218; 
Walertoian  v.  Oowen,  4  id.  510,  and  Barrow  v.  Richards,  8  id.  350. 
This  whole  subject  is  ably  reviewed  in  Bretoer  v.  Marshall,  18  N. 
J.  Eq.  (3  E.  0.  Green),  337;  and  the  conclusions  reached  are  those 
which  I  have  above  expressed.  It  is  certainly  true,  that  there  is  a 
class  of  cases  in  which  equity  has  charged  the  conscience  of  a  pur- 
chaser of  land  with  agreements  relating  to  this  land,  when  it  was 
clear  that  the  agreement  did  not  create  a  servitude  or  easement  on 
the  land,  and  when  it  was  also  clear  that  the  agreement  or  cove- 
nant did  not  run  with  the  land.  Thus,  as  laid  down  in  1  Story's 
Eq.  Jur.,  §  395,  if  lands  are  held  in  trust,  or  the  owner  of  lands  is 
under  contract  to  sell  or  lease  them,  and  a  subsequent  purchaser 
has  notice  of  these  facts,  he  will  in  equity  stand  in  the  place  of 
the  grantor  and  be  chargeable  with  the  same  duties  and  con- 
tracts. The  reason  assigned  by  Judge  Story,  §  395,  is  that  **  In 
such  cases  the  purchaser  will  not  be  permitted  to  protect  himself 
against  such  claims,  but  his  own  title  will  be  postponed  and  made 
subservient  to  theirs.  It  would  be  gross  injustice  to  allow  him  to 
defeat  the  just  rights  of  others  by  his  own  iniquitous  bargain.  He 
becomes  by  contract  particeps  criminis  with  the  fraudulent  gran- 
tor." It  may  at  first  seem  that  this  class  of  cases  bears  a  close  re- 
semblance to  the  cases  we  are  discussing,  as  here  the  grantors  of 
the  land,  when  they  purchased  it,  are  assumed  to  have  known  that 
the  parties  from  whom  they  purchased  had  agreed  that  all  the  oil 
produced  on  it  should  bo  transported  by  a  certain  corporation,  and 
that  for  this  the  corporation  had  paid  a  compensation  to  these  gran- 
tors. But  there  will  be  observed  at  a  glance  a  marked  difference 
between  these  cases.     The  public  have  a  great  interest  that  the 
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lands  of  the  State  shall  not  be  burdened  with  all  sorts  of  new  obli- 
gations, such  for  instance  as  that  tiie  product  of  a  particular  par- 
cel of  land  must  be  transported  by  some  specified  company  to  some 
particular  city.  It  is  obrious  that  if  these  fancy  obligations  can  be 
ini])osed  on  lands  at  the  pleasure  or  caprice  of  the  owner,  it  would 
necessjirily  greatly  retard  the  progress  of  the  State,  as  it  is  obvious 
that  individuals  would  in  many  cases  impose  on  their  lands,  for 
very  inadequate  considerations,  burdens  which  would  not  embarrass 
them  but  would  in  all  probability  embarrass  greatly  subsequent 
owners  of  the  land,  if  they  were  compelled  to  comply  with  tlicm. 
And  so  far  as  the  public  interest  is  concerned  it  is  obviously  imma- 
terial whether  these  onerous  obligations  are  enforced  by  a  couii;  of 
law  or  by  a  court  of  equity.  But  in  the  cases  to  which  Judge 
Story  refers  it  is  obvious  that  the  general  public  would  be 
wholly  unaffected,  whether  obligations  of  the  nature  of  those  to 
which  he  refers  were  enforced  by  a  court  of  equity  or  not ;  and 
therefore  there  is  in  such  cases  much  less  objection  to  a  court  of 
equity  compelling  as  a  matter  of  conscience  the  observance  of  good 
faith  by  a  purchaser,  though  in  so  doing  it  enforces  what  is  no  legaV 
obligation. 

Tliere  are  however  other  cases  in  which  a  court  of  equity  has 
thus  interi>osed,  which  are  not  so  easily  shown  to  be  unexception- 
able. Thus  where  there  is  an  agreement  between  the  owners  of 
sovenil  lots,  that  the  buildings  to  be  erected  on  them  shall  not  be 
uj^plicd  to  certain  specified  uses,  courts  of  equity  here  hold  that 
such  agreement  is  obligatory,  not  only  on  the  owners  who  en- 
tered into  such  agreement,  but  also  on  their  alienees,  who  have  imr- 
cliiisod  with  notice  of  such  agreement.  WkeUnian  v.  Oidsoji,  2  Sim. 
100.  And  see  also  Tulky.  MozMiiy  2  Phil.  774;  Coles  v.  SimSy  5  De 
^il,  M.  &  G.  1 ;  Mann  v.  Stephens,  15  Sim.  377  ;  Western  v.  MacDer- 
mot,  Law  Rep.,  1  Eq.  499 ;  Bristow  v.  Wood,  1  Coll.  480 ; 
BroHwer  v.  Jones,  23  Barb.  153  ;  Goleinan  v.  Coleman,  7  Hairis, 
100.  These  cases  seem  to  be  based  upon  the  equitable  principle  of 
preventing  a  party  having  knowledge  of  another's  just  rights  from 
defeating  them,  and  not  that  easements  were  created,  or  that  the 
engagements,  which  had  been  entered  into  were  of  such  a  nature 
4XS  to  nin  with  the  land.  In  one  case  in  New  Jersey,  where  the 
grantor  put  into  his  conveyance  a  covenant  by  the  grantee,  that  he 
would  reconvey  to  the  grantor,  whenever  he,  the  grantee,  actually 
<iuit  the  premises,  and  that  the  grantee  in  violation  of  this  agix?e- 
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ment  conveyed  to  one  haying  notice  thereof,  the  court  held^  that 
though  this  was  a  mere  personal  coyenant,  neyertheless  a  court  of 
equity  would  enforce  its  performance  by  such  purchaser  with  notice. 
Fan  Dorm  v.  R6bi7i8ony  1  C.  E.  Green,  256;  Ilohman  y.  Bailing 
Spring  Bleael^  Co,,  1  McOarter,  347 ;  and  Sogers  y.  Dan/orth,  1 
Stock.  294.  These  cases  show,  that  a  court  of  equity  has  sometimes 
imposed  the  burden  of  a  covenant  relating  to  land  on  the  alienee 
of  lands,  though  it  was  not  an  easement  on  the  land  nor  a  cove- 
nant running  with  the  land;  and  it  may  be  difficult  to  deduce  from 
the  decided  cases  any  very  clear  principle,  on  which  a  court  of  equity 
has  acted  in  all  these  cases  in  imposing  as  a  matter  of  conscience 
such  burden  on  the  alienee  of  the  land  with  notice.  In  my  judg- 
ment it  would  be  unwise  to  enlarge  the  sphere  of  action  of  courts  of 
equity  in  this  direction;  and  it  may  be  found  even  necessary  to  re- 
strict their  action  at  least  in  some  of  the  cases,  which  are  not  bind- 
ing authorities  upon  us. 

It  seems  to  mo  that  a  broad  extenjsion  of  the  application  of  the 
principle,  upon  which  the  coui*ts  of  equity  seem  to  have  acted  in 
some  of  these  cases,  would  lead  to  much  mischief.     If  for  instance 
it  was  extended  to  the  supposed  case,  which  we  are  considering,  it 
would  be  in  a  high  degree  mischievous,  that  is,  to  the  case  where 
the  grantor  has  covenanted  with  the  grantee,  a  corporation,  that  he 
and  eveiy  assignee  of  his  land  shall  permit  the  granteo  to  transport 
the  product  of  his  lands  to  market.     If  we  did  this,  we  would  in 
effect  destroy  the  entire  doctrine,  which  prevails  in  courts  of  law, 
that  covenants  will  not  nin  as  a  burden  upon  land,  when  it  is  sold 
and  conveyed  by  the  covenantor,  a  doctrine  eminently  wholesome 
and  a  protection  to  public  interest.     It  is  enough  that  the  burden 
of  a  covenant  may  run  with  the  landlord  and  tenant     If  it  be,  as 
suggested,  broadly  extended  in  effect  by  courts  of  equity,  the  owners 
of  land  may  be  expected  to  impress  upon  them  all  their  varying 
notions,  and  then  courts  of  equity  would  see  that  the  lands  should 
retain  such  impress  in  the  hands  of  every  subsequent  purchaser. 
For  example,  the  owner  might  covenant  with  a  stranger,  that  he 
or  his  assigns  would  never  cultivate  wheat  on  the  land,  or  never 
build  upon  it  a  dwelling-house,  or  would  always  have  all  the  black- 
smithing  for  such  land  done  at  a  particular  blacksmith  shop,  or  the 
grain  raised  on  the  land  sold  in  a  particular  market  or  to  a  partic- 
ular person.     If  such  covenants  are  now  made  and  broken,  as  it  is  a 
mere  personal  covenant,  the  only  remedy  is  a  suit  against  the  cov- 
V0L.XLVI  — 69 
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euantor.  Bat  if  courts  of  equity  get  to  enforcing  the  specific  per- 
formance of  such  coTcnants  by  the  purchasers  of  land,  because  they 
had  notice  of  them,  when  they  purchased,  it  seems  to  me,  that  a 
great  public  mischief  will  be  thereby  done. 

As  a  general  rule  a  court  of  equity  could  very  properly  decline  to 
enforce  specially  such  covenants  against  purchasers  of  lands,  though 
they  had  notice  of  them,  when  they  purchased,  because  it  cannot 
be  said,  that  the  purchasers  have  purchased  the  land  knowing  the 
existence  of  such  covenant  and  then  nnconscientiously  refused  to 
fulfill  it;  for  it  may  well  be  replied,  that  the  covenuntor,  when  he 
made  such  covenant,  knew  that  it  was  a  mere  ix^rsonal  covenant 
not  running  with  the  land,  and  tliat  a  purchaser  of  the  land, 
would  not  therefore  be  bound  by  such  covenant;  and  knowing  this, 
when  he  made  the  covenant,  how  can  a  court  of  equity  properly  say, 
that  he  has  been  wronged,  when  a  purchaser  refuses  to  do  that 
which  the  covenantor  always  knew  he  would  not  be  bound  to 
perform. 

This  whole  subject  has  been  considered  by  the  Court  of 
Appeals  of  New  Jersey  in  the  case  of  Brewer  v.  MarahalL  19 
N.  J.  £q.  537.  In  that  case  the  covenant  was,  that  neither  the 
vendor  of  the  real  estate  nor  his  assigns  would  sell  any  marl  from  off 
the  premises  adjoining  the  tract  conveyed.  The  court  decided  that 
this  was  no  easement  or  covenant  running  with  the  Lind,  and 
that  a  court  of  equity  should  not  enforce  it  against  the  alienee  of  the 
land  intended  to  be  burdened  with  this  covenant,  though  such  pur- 
chaser had  notice  of  the  existence  of  this  covenant,  when  he  pur- 
chased the  land.  All  the  authorities,  to  which  I  have  referred, 
were  reviewed ;  and  the  conclusion  i*eached  was  thus  expressed  by 
the  court: 

**  Fom  this  review  of  the  authorities,  I  am  satisfied  that  a  court 
of  equity  will  sometimes  impose  the  burden  of  a  covenant  relating 
to  lands  or  the  alienee  of  such  lands  on  a  principle  altogether  aside 
from  the  existence  of  an  easement,  or  thccsipacity  of  such  covenant 
to  adhere  to  the  title.  So  far  I  think  the  law  is  not  in  doubt,  and 
the  only  question  in  this  case,  which  I  have  regarded  as  possessed 
of  any  material  difficulty,  is  whether  the  covenant  now  in  contro- 
versy is  embraced  within  the  proper  limits  of  this  branch  of  equitable 
jurisdiction.  The  inquiry  is,  have  courts  of  equity  ever  gone 
the  length  of  enforcing  contracts  similar  to  the  one  now  before  us  ? 
My  conclusion  is  the  question  should  be  answered  in  the  negutire, 
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and  for  the  reasons  f olio wing^  viz. .  First,  because  the  enforcement 
of  this  covenant  between  the  parties  to  this  suit  would  establish  a 
principle  which  must  inevitably  overturn,  by  the  application  of 
equitable  principles,  the  entire  doctrine  which  prevails  in  courts  of 
law,  tliat  covenants,  as  a  genei'al  thing,  will  not  run  as  a  burden 
uiK>n  land.  That  this  would  bo  the  result  I  think  will  become  at 
once  apptirent  to  any  ^x^rson  who  will  carefully  compare  the  present 
covenant  with  those  which  have  been  decided  to  be  incapable  of 
enforcement  as  not  running  with  the  title.  It  has  been  remarked, 
and  I  think  upon  solid  grounds,  that  with  regard  to  mere  legal 
remedies,  tliere  apjiears  to  be  no  authority  for  saying  that  the  burden 
of  a  covenant  will  run  with  land  in  any  case  except  that  of  landlord 
and  tenant.  Notes  on  Spetic&r^s  case,  1  Smith's  Lead.  Ctis.  138. 
This  is  the  admitted  rule  at  law ;  but  if  this  complainant  is  to  bo 
relieved,  then  in  equity  we  have  the  opposite  nile,  that  all  covenants 
touching  land,  which  are  known  to  the  purchaser  at  the  time  of 
the  transfer  to  him,  become  attached  to  the  land,  and  will  descend 
with  the  title  under  similar  conditions  to  the  remotest  alienee.  The 
extent  of  such  a  doctrine  is  this,  that  the  owner  of  land  may  impress 
upon  it  any  of  his  notions,  and  equity  will  see  that  the  land  retain 
such  impress  in  the  hands  of  every  subsequent  holder.  Let  us  test 
the  principle  by  example.  A.  is  the  owner  of  land,  and  he  covenants 
with  B.  that  neither  ho  nor  his  assigns  will  ever  raise  any  grain  on 
this  land  or  will  ever  permit  a  dwelling-house  to  be  put  thereon. 
It  is  clear,  that  at  law  such  covenants  as  these  will  not  become 
parcel  of  the  laud  so  as  to  fetter  its  devolutions.  The  remedy  for 
their  breiich  is  intrinsically  legal,  is  by  suit  against  the  original 
covenantor.  But  if  an  agreement  that  marl  shall  not  bo  sold  from 
a  certain  tract  of  land  will  pass  as  a  burden  upon  the  land  in  equity, 
it  will  be  difficult  to  hold  in  the  examples  just  put  the  same  result 
is  not  to  obtain.  These  incidents  can  bo  annexed  to  land  as  multi- 
form and  as  innumerable  as  human  caprice." 

His  second  reason  is,  that  this  covenant  was  a  restraint  on  trade, 
a  reason  fully  as  applicable  to  the  case  before  us.  Upon  this  subject 
Lord  Chancellor  Brougham  thus  expresses  himself  in  Keppel  v. 
Bailey,  2  Myl.  &  K.  517  :  '^Assuming  that  the  Keppels  covenanted 
for  their  assigns  of  the  Beafort  Works,  could  they  by  a  covenant 
with  persons  who  had  no  relation  whatever  to  these  works,  except 
that  of  having  a  lime-quarry  and  a  railway  in  the  neigiiborhood, 
bind  all  persons  who  should  become  owners  of  these  works  either  by 
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]nii*cliaaQ  or  descent^  at  all  times  to  buy  tlicii  lime  at  the  quarry  and 
caiTy  their  iron  on  the  railway ;  or  could  they  do  more,  if  the 
covenant  should  not  be  kept,  than  give  the  covenantor  a  right  of 
iu2tion  i^inst  themselves  ?  Consider  the  question  first  upon  prinei- 
]>le.  Tlierc  are  certain  known  incidents  of  pro])erty  and  its  enjoy- 
ment, among  other,  certain  burdens  wherewith  it  maybe  affected, 
or  rights  which  may  be  created  or  enjoyeii  with  it,  by  ])arties  other 
than  the  owner,  all  of  which  incidents  are  ivcognized  by  the  law. 
But  it  must  not  therefore  be  supposed  that  incidents  of  a  novel  kind 
C3U1  be  devisoil  and  attached  to  pro|)erty  at  the  fancy  or  capiicc  of 
any  owner:  It  is  clearly  inconvenient  both  to  the  science  of  the  law 
and  tto  tlie  public  weal,  that  such  a  latitude  sliould  be  given. 
There  Ciui  be  no  harm  in  allowing  men  the  fullest  latitude  la 
binding  themselves  and  their  lepresentatives,  that  is  their  SAsets 
real  and  i)er8oi!uil,  to  answer  in  damages  for  bieach  of  their  obligi^ 
tions.  This  tends  to  no  detriment  and  is  a  reasonable  liberty  to 
bestow  ;  but  gi*eat  detriment  would  arise  and  much  confusion  of 
rights,  if  parties  were  allowed  to  invent  new  modes  of  holding  and 
enjoying  real  pro])erty,  and  to  impress  upon  theii  lands  and  tene- 
ments a  x>eculiar  character  which  should  follow  them  into  all  hands 
however  remote.  Every  close,  every  messuage,  might  thus  be  held 
in  a  different  fashion,  and  it  would  be  hardly  possible  to  know  what 
riglits  the  acquisition  of  any  parcel  conferred  or  what  obligations  it 
imposed.  The  right  of  way  or  of  common  is  of  a  public  as  well  as 
of  a  simple  nature  and  no  one  who  sees  the  premises  can  be  ignorant 
of  what  all  the  village  knows.    See  Acbi-oyd  v.  Smith,  10  0   B.  164. 

'^  But  if  one  man  may  bind  his  messuage  and  land  to  take  limo 
from  a  pai*ticnlar  kiln,  another  may  bind  his  to  take  coals  from  a 
certain  pit,  while  a  third  may  loiul  his  with  obligations  to  employ 
one  blacksmith's  forge,  or  the  members  of  one  coipomte  body,  in 
various  opcmtions  on  the  premises,  besides  many  other  rest>aint8as 
infinite  in  variety  as  the  imagination  can  conceive.  For  then  there 
can  be  no  reason  whatever  in  support  of  the  covenant  in  question 
which  would  not  extend  to  every  covenant  that  can  oe  devised. 
The  difference  is  obviously  veiy  great  between  such  a  ease  as  this 
and  the  case  of  covenants  in  a  lease  wheieby  the  demised  premises 
are  affected  with  certain  rights  in  favor  of  the  lessor  *' 

The  reasons  thus  forcibly  stated  seem  to  me  lead  us  necessarily  to 
this  conclusion,  that  the  grants  and  contracts  made  by  £.  L.  Oslo 
and  Mary  Qale,  his  wife,  to  and  with  the  West  Virginia  Tianspor-- 
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tat  ion  Company,  dated  respectively  on  January  31,  1870,  and  Oc- 
tober 25,  1873,  referred  to  in  the  bill  in  this  cause,  imposed  on  none 
of  the  defendants  in  this  cause  any  obligation  of  any  sort  excepting 
simply  the  duty  of  jiermitting  the  West  Virginia  Transportation 
Company  to  ixjaceably  enjoy  the  rights  of  way  /or  its  tubing 
through  this  "Gale  tract"  of  land,  an  easement  which  had  by  these 
grants  and  contracts  been  conferred  on  them  long  prior  to  the  time 
the  defendants  htul  any  interest  in  said  land,  and  of  course  the 
right  to  maintain  a  telegraph  line  along  said  tubing. 

I  conclude  also  that  this  right  of  way  and  the  privileges  confirmed 
by  the  said  contracts  are  not  exclusive,  but  that  despite  these  con- 
tracts, the  defendants,  or  indeed  any  other  corporation,  have  aright 
to  lay  down  tubing  througli  said  "  Gale  tract"  of  land  for  the  pur- 
pose of  transporting  oil,  so  that  it  does  not  destroy  the  use  of  their 
piping  by  the  West  Virginia  Transportation  Company.  The  inter- 
ference with  it  by  competition  is  damnum  absque  injuria.  The 
Circuit  Court  might  therefore  have  very  propei'ly  refused  to  grant 
the  injunction  which  wjis  i)rayed  for  in  this  cause,  and  it  ought  to 
have  dissolved  the  injunction,  sustained  the  demurrer  to  the  bill, 
and  dismissed  it  at  the  plaintiff's  costs. 

The  answers  to  the  bill  contain  much  immaterial  and  imperti- 
nent matter,  though  much  of  it  was  brought  out  by  immaterial  and 
imiiertinent  allegations  in  the  bill.  Some  of  these  impertinent 
matters  are  the  many  allegations  in  the  answer,  which  are  made  to 
show  that  the  plaintiff  did  not,  as  alleged  in  his  bill,  furnish  right- 
ful transportation  through  its  tubing  at  lawful  rates,  but  the  re- 
verse. The  questions  involved  in  the  issue  made  on  tliese  imma- 
terial jwints  by  tliese  allegations  in  the  bill  and  answers  are  prop- 
erly the  subject  of  inquiry  in  another  suit  in  this  court.  The  ex- 
ceptions to  the  answers  on  account  of  these  impertinences  should 
have  been  sustained.  And  most  of  tlie  evidence  taken  in  the  cause 
w:u  taken  to  sustain  or  refute  these  impertinent  allegations  or  to 
prove  or  disprove  another  matter  equally  unimportant,  whether  the 
Oluo  River  Pijie  Line  Company  was  acting  in  concert  with  the 
Wood  County  Petroleum  Company  in  laying  the  lines  of  tubing  in- 
tended to  transport  oil  produced  on  this  **Gale  tract"  of  land.  As 
the  evidence  clearly  shows  that  the  laying  of  these  pipes  of  tubing, 
by  whomever  laid,  in  no  manner  interfered  with  the  tubing  of  the 
West  Virginia  Transportation  Company,  except  by  its  legal  compe- 
tition, it  is  clear,  according  to  our  views,  which  I  have  expressed. 
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that  the  West  Virginia  Transportation  Company  has  no  ground  of 
complaint  in  this  suit. 

The  final  decree  rendered  by  the  Circuit  Court  of  Ritchie  county 
m  this  cause  dissolving  the  injunction,  which  had  been  awarded 
the  plaintiff,  and  dismissing  the  bill  and  adjudging  that  the  plaintiff 
pay  to  the  defendants  their  costs  expended  in  this  suit,  is  correct 
and  must  be  affirmed  ;  and  the  appellees  must  recover  of  the  ap- 
ix)llants  their  costs  about  their  defense  expended,  and  thirty  dollars 
damages. 

Judgment  affirmed, 

Snyder  and  Woods,  JJ.,  concurred. 


State  t.  Chambbrs. 

(S  W.  Va.  779  ) 
Criminal  law — larceny  —  *'  taking  and  carrf/ing  aiMiy. 


>f 


Lifting  a  pocket  book  partly  from  the  pocket  of  another  perwn,  with  Intent  to 
steal  it,  ifl  '*  taking  and  carrjing  awaj,"  altlioogb  it  is  not  removed  from  the 
pocket.* 

/CONVICTION  of  larceny.     The  oi>inion  states  the  case. 

W.  W.  Arfiett,  for  plaintiff  in  error. 

Attorney- Qeiieral  WaitSy  for  State. 

Woods,  J.  The  Circuit  Court  having  certified  the  evidence,  in- 
stead of  the  facts  proved,  on  which  the  jury  rendered  their  verdict, 
this  court  will  be  obliged  to  do  as  they  did,  and  disregard  all  the 
evidence  offered  by  the  prisoner,  which  was  in  conflict  with  that 
offered  by  the  State,  for  the  jury  must  have  disregarded  it  alto- 
gether, as  the  only  witness  examined  on  behalf  of  the  prisoner  was 
himself,  who  denied  every  material  fact  in  regard  to  the  alleged 
larceny,  testified  ib  by  the  said  Elizabeth  Emblen,  and  the  witness, 
Mary  Oill,  both  of  whom  testified  that  the  prisoner  committed  the 

^See  Siaie  v.  Cra<(/e  (89  N.  C.475),  4:>  Am.  Rep.  6(18;  JSMmimdt  v.  JMafe  CTOAla.  9,  4S 

Am.  Rep.  87. 
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larceny  for  which  he  stands  indicted.  The  prosecutrix,  Elizabeth 
Emblen,  testified  as  follows :  ''  I  am  the  wife  of  James  Emblen. 
On  the  morning  of  the  16th  December,  1882, 1  was  in  the  market 
house  of  the  city  of  Wheeling,  in  Ohio  county.  I  was  pricing  a 
turkey  which  a  lady  was  lifting  out  of  a  box.  I  was  in  a  stooping 
posture,  my  attention  was  turned  to  the  turkey.  I  had  in  my 
pocket  eight  dollars  in  silver.  I  had  also  my  pocket  book,  which 
was  worth  about  one  dollar,  or  one  dollar  and  a  quarter,  and  in  it 
thirty-eight  dollars  iu  notes  loose  in  the  pocket  book.  My  pocket 
was  a  pretty  deep  one.  The  prisoner,  while  I  was  examining  the 
turkey,  was  pushing  up  against  me.  I  felt  the  prisoner's  hand  in 
my  pocket.  I  felt  him  grabbing  in  my  pocket  I  grabbed  with 
my  hand  quick,  quick  as  I  could,  this  way  (slapping  herself  on  the 
thigh) ;  he  had  his  left  hand  in  my  pocket,  and  when  I  grabbed 
his  hand  so  quick,  I  kept  him  from  hauling  the  pocket  book  out. 
He  had  to  go  a  good  way  into  my  pocket,  it  was  pretty  deep.  I  had 
a  large  shawl  on,  and  an  apron,  and  when  I  lifted  up  my  apron  to 
sec,  my  pocket  book  was  hanging  out  of  my  pocket.  If  I  had 
gone  a  step  or  two  it  would  have  dropped  out  I  felt  his  hand,  as 
I  went  with  my  hand  to  grab  his  hand  when  I  felt  it  in  my  pocket 
I  grabbed  his  hand,  as  I  felt  it  coming  out,  to  hold  it,  but  I  could 
not  do  it ;  he  was  too  big  and  strong ;  but  I  didn't  catch  hold  of 
his  hand,  for  he  was  too  quick  for  me.  I  called  him  a  dirty  thief ; 
he  found  the  people  coming  round  and  ho  slipped  into  the  market 
house.  I  knew  he  tried  to  get  away  with  the  pocket  book  for  I 
could  feel  him,  and  when  I  lifted  up  my  apron  my  pocket  book  was 
hanging  out  of  my  pocket.  I  did  not  know  it  until  I  put  my  hand 
down."  The  evidence  of  the  prosecutrix  was  corroborated  in 
almost  every  material  fact  by  the  witness,  Mary  Gill,  who  in  ad- 
dition to  other  matter  testified  as  follows  :  **  My  business  is  selling 
in  the  market.  I  was  there  the  same  day  this  thing  happened.  I 
saw  the  prisoner  come  across  the  street.  He  went  past  our  stand 
very  slow  ;  went  on  down  to  Mrs.  Brown's.  Mrs.  Emblen  was 
pricing  something  at  the  wagon  ;  the  prisoner  walked  down  that 
far  and  stopped.  I  said  I  am  going  down.  As  soon  as  I  got  there 
the  prisoner  had  just  taken  his  left  hand  out  of  her  pocket,  and 
Mrs.  Emblen  turned  round  and  says,  *  You  dirty  rascal,  you  nearly 
had  my  pocket  book.'  It  was  an  old-fashioned  pocket  book.  All 
her  bills,  etc.,  were  hanging  out  of  her  pocket  book,  and  as  soon 
as  she  said  that  he  disap})eai*ed.     The  prisoner  was  standing  right 
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up  against  Mrs.  Emblen.  His  hand  was  right  down  by  her  sida 
I  saw  him  have  his  hand  in  her  pocket,  and  he  jerked  his  hand  out. 
As  soon  as  she  said  '  yon  dirty  rascal/  he  went  away.  When  he 
took  his  hand  out  of  her  pocket  the  bills  were  all  hanging  ouL 
The  pocket-book  was  open,  and  the  bills  were  hanging  out.  I  saw 
it  when  he  withdrew  his  hand  from  her  pocket ;  the  pocket-book 
was  hanging  from  the  outside  of  her  pocket."  Much  of  this  evi- 
dence was  corroborated  by  other  witnesses  on  the  jiart  of  the  State, 
one  of  whom  proved  that  when  taken  before  t]ie  justice  the  pris- 
oner refused  to  tell  his  name,  but  none  of  it  was  contradicted  by 
any  witness  except  by  the  prisoner  himself,  who  was  examined  as  a 
witness  on  his  own  behalf,  and  who  admitted  that  he  was  in  the 
market  house  that  day,  and  was  charged  by  Mrs.  Emblen  with  tak- 
ing her  pocket-book,  but  denied  '^  that  he  attempte<i  to  take  her 
pocket-book,  or  that  he  did  any  thing  to  her  that  morning." 

Upon  this  evidence  the  prisoner  was  convicted  of  the  larceny  of 
the  pocket  book  and  money  as  charged  in  the  indictment. 

[Omitting  minor  questions.] 

The  onlj^question  remaining  to  be  considered  is  whether  the  facta 
proved  in  this  case  constitute  the  offense  of  the  larceny,  charged 
in  the  indictment,  or  only  an  attempt  to  commit  that  offense.  It 
IS  contended  by  the  counsel  for  the  plaintiff  in  error,  that  as  the 
facts  proved  show  only  an  unsuccessful  effort  to  steal  from  the  per- 
son, he  was  guilty  only  of  the  attempt  and  not  of  the  larceny 
itself.  It  does  not  seem  to  have  occurred  to  the  counsel,  that  at 
the  common  law,  every  larceny  from  the  person  necessarily  in- 
cluded a  simple  larceny,  for  which  the  prisoner  could  have  been  coii- 
victe<l,  even  when  indicted  for  the  offense  of  larceny  from  the  per- 
son, and  a  fortioriy  when  he  was  indicted  for  the  simple  larceny  of 
the  same  property,  he  could  only  be  convicted  of  that  offense,  al- 
tliough  the  facts  proved  on  the  trial  showed  that  he  was  in  fact 
guilty  of  the  graver  offense  of  hirceny  from  the  person. 

The  question  now  under  consideration  is  one  of  great  interest  to 
the  legal  profession.  While  every  member  of  it  possesses  a  correct 
general  knowledge  of  the  principles  involved  in  it,  yet  compara- 
tively few  have  either  the  disposition  or  the  leisure  to  study  with 
critical  accui*acy  the  reported  cases  which  have  come  down  to  us 
from  the  courts  of  England,  which  in  fact  constitute  the  founda- 
tion of  text  writers,  and  of  modem  decisions  upon  the  same  subject 
While  some  of  these  cases  may  seem  to  be  inconsistent  or  at  variance 
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with  Others,  yot  a  careful  examination  of  the  character  of  the  in- 
dictments, and  the  circumstances  in  each  case,  will  remove  most  of 
tlie  apparent  incongruities,  and  show  them  to  be  entirely  consistent 
with  those  principles  of  the  common  law,  applicable  to  all  kinds  of 
larceny,  whether  *' simple,  or  compound  or  mixed."  The  fact  that 
the  particular  question  now  under  consideiution  has  never  been 
directly  passed  upon  by  the  Supreme  Court  of  Appeals  of  Virginia, 
or  of  West  Virginia,  will  excuse  a  recurrence  to  firat  principlep, 
which  under  other  circumstances,  might  be  considered  an  unprofit- 
able and  useless  task. 

Larceny  has  been  variously  defined  by  the  highest  authorities, 
but  all  agree  that  the  same  elements  enter  into  its  composition. 
Lord  Coke  defines  simple  lai*ceny  to  be  'Hhe  felonious  taking  and 
carrying  away  by  any  man  or  woman  of  the  mere  personal  goods  of 
another,  neither  from  the  person,  nor  by  night  in  the  liousc  of  the 
owner."  Coke's  P.  C.  107.  Blackstone,  in  his  Commentaries,  de- 
fines larceny  to  be  the  felonious  taking  and  carrying  away  of  the 
personal  goods  of  another.  Book  4,  p.  230.  Mr.  Bishop,  in  his 
Criminal  Law,  defines  larceny  "  to  be  the  taking  and  removing  by 
trespass  of  personal  pro])erty  which  the  ti-espasser  knows  to  belong 
either  generally  or  specially  to  another,  with  intent  to  deprive  such 
owner  of  his  ownership  therein,  and  perhaps  should  bo  added,  for 
the  sake  of  some  advantage  to  the  trespasser." 

Mr.  Wharton  defines  it  to  be  "the  taking  and  caiTying  away  of  a 
thing  unlawfully,  without  claim  of  right,  with  intention  of  con- 
verting it  to  a  use,  other  than  that  of  the  owner."  Whart.  Crim. 
Law,  §  862.  Mr.  Archbold  says  *' simple  larceny  at  common  law 
is  the  taking  and  carrying  away  of  the  peraonal  goods  of  another 
of  any  value,  against  the  will,  or  without  the  consent  of  another 
without  any  botui  fide  claim  or  right,  with  a  felonious  intent." 
Hawkins  says  :  ^^  Simple  grand  larceny  is  a  felonious  and  fraudu- 
lent taking  and  carrying  away,  by  any  person,  of  the  mere  personal 
l^oods  of  another,  not  from  the  person,  nor  out  of  the  house,  above 
the  value  of  twelve  pence."   Hawk.  P.  C,  ch.  33,  §  1. 

Mr.  Greenleaf  adopts  as  the  most  approved  of  all  tlic  definitions 
of  larceny,  that  of  Mr.  East,  namely  :  "The  wrongful  or  fraudu- 
lent taking  and  carrying  away  by  any  person  of  the  mere  personal 
goods  of  another  from  any  place,  with  a  felonious  intent  to  convert 
them  to  his  (the  taker's)  own  use,  and  make  them  his  own  property 
without  the  cocisent  of  the  owner."  And  this  definition  is  adopted 
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by  Mr.  BnaselL  3  Oreenl.  Ey.,  §  150 ;  2  Rubs.  Crim.  Law,  ch.  10, 
p.  146.  None  of  these  definitions  are  believed  to  be  perfect^  and 
to  embrace  every  case  that  has  arisen,  or  which  may  hereafter  arise, 
and  the  difFerent  phraseology  of  the  modern  definitions  has  been 
adopted  in  the  vain  effort  to  embrace  in  one  definition  all  the  cases, 
which  the  courts  from  time  to  time  have  held  to  be  within  the 
spirit  of  the  older  definitions,  though  apparently  not  embraced  by 
the  later  of  them.  As  interpreted  by  the  adjudicated  cases,  they 
are  all  sufficiently  comprehensive.  At  the  common  law  larceny  is 
distinguished  into  two  sorts,  the  one  called  simple  larceny,  or 
plain  theft  unaccompanied  with  any  other  atrocious  circumstances ; 
and  mixed  or  compound  larceny  —  which  also  includes  in  it  the 
aggravation  of  a  taking  from  one's  house  or  person.  4  Bl.  Com., 
229 ;  2  East  P.  C,  ch.  16,  §§  1,  118.  Larceny  from  the  person  is 
either  by  privately  stealing,  or  by  open  and  violent  assault,  which 
is  usually  called  robbery.  Privately  stealing  from  the  person,  as 
by  picking  his  pocket  or  cutting  his  purse,  was  not  otherwise 
regarded  or  punished  by  the  common  law  than  as  simple  larceny, 
until  the  statute  of  8  Elizabeth  (chap.  4),  when,  to  more  effectually 
suppress  the  cutting  and  picking  of  purses,  it  was  enacted,  ''  that 
no  person  indicted  or  appealed  for  felonious  taking  of  any  money, 
goods  or  chattels  from  the  person  of  any  other  privily  without  his 
knowledge  in  any  place  whatsoever ;  and  thereupon  found  guilty  by 
verdict  or  shall  confess  the  same  upon  his  arraignment,  «  «  « 
shall  be  admitted  to  the  benefit  of  clergy  and  shall  suffer  death. ** 
Under  this  statute  it  was  held  that  there  must  have  been  an  actual 
taking  from  the  person ;  a  taking  from  his  presence  was  not  snffi* 
cient  as  it  was  in  robbery.  But  in  order  to  convict  a  man  of  this 
offense,  and  inflict  the  ])enalty  of  death,  it  was  necessary  tliat  the 
indictment  should  lay  the  offense  to  have  been  done  privily  without 
the  knowledge  of  the  party  in  exact  pursuance  of  the  words  of  the 
statute,  otherwise  the  prisoner  would  have  been  entitled  to  his 
clergy,  and  so  he  would  have  been  if  the  value  had  not  been  laid  as 
well  lis  proved  to  be  above  twelve  i>euce.  East  P.  C,  ch.  16,  §§  122, 
123.  Simple  larceny  at  common  law,  as  it  still  is  with  us,  was 
divided  into  grand  larceny,  where  the  property  stolen  exceeded  in 
value  twelve  pence,  and  petit  Jarceny,  where  the  value  was 
twelve  pence  or  under,  but  both  were  felonies,  and  were  distin- 
guished by  the  punishments  inflicted,  that  of  grand  larceny  being 
death,  and  of  petit  larceny  whipping  or  some  corporal  pnnidimeniL 
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To  many  felonies  at  common  law,  the  benefit  of  clergy  attached^ 
whereby  the  party  convicted  thereof  was  for  the  first  offense  ex- 
empted from  capital  punishment,  bat  it  was  never  allowed  in  high 
treason,  petit  larceny,  nor  any  misdemeanor.  The  benefit  of  the 
clergy  was  at  first  confined  to  clergymen  in  a  few  particular  cases, 
but  the  exemption  was  gradually  extended,  as  well  in  regard  to 
the  crimes  themselves,  of  which  the  list  became  quite  universal,  as 
in  regard  to  the  persons  exempted,  until  it  included  every  one  who 
could  read,  while  the  ignorant  and  unlearned  were  left  to  be  hanged 
for  the  commission  of  the  same  crimes,  for  which  those  who  could 
read  suffered  the  slight  punishment  of  being  burnt  in  the  hand. 
By  the  statute  6  Ann,  ch.  6,  the  benefit  of  clergy  was  extended 
to  every  one  entitled  to  ask  it,  without  requiring  them  to  read,  by 
way  of  conditional  merit.  4  Bl.  Com.  370-374.  In  nearly 
all  felonies,  including  grand  larceny,  the  convicted  felon  was  en- 
titled to  the  benefit  of  clergy,  and  Blackstone,  in  his  Commentaries, 
lays  it  down  as  a  rule  that  m  all  felonies,  whether  new  created,  or  by 
common  law,  clergy  is  now  allowed  unless  taken  away  by  express 
words  of  act  of  Parliament  4  BL  Com.  373.  When  therefore 
the  statute  of  8  Elizabeth  deprived  those  of  the  benefit  of  clergy 
who  were  convicted  by  verdict,  etc.,  of  feloniously  taking  money  or 
goods  from  the  i)erson  of  another  privily  without  his  knowledge, 
it  vsistly  increased  the  punishment,  but  did  not  alter  the  nature  of 
the  felony.  Hale  P.  C.  529.  It  is  therefore  apparent  that  every 
lai'ccny  committed  prvily  from  the  ])erson  of  another  without  his 
knovdedge  necessarily  included  the  simple  larceny  of  the  same, 
money  or  goods,  for  stealing  which  if  not  so  taken  from  the  person, 
the  thief  would  have  been  entitled  to  the  benefit  of  clergy.  But  in 
order  to  deprive  the  thief  of  the  benefit  of  clergy,  and  to  infiict  the 
punishment  of  death  for  the  first  conviction  of  grand  larceny,  it 
was  necessary  to  allege  in  the  indictment,  and  prove  upon  the  trial, 
that  the  property  taken  exceeded  in  value  twelve  pence  ;  that  it 
was  not  only  feloniou^y  taken,  but  that  it  was  so  taken  from  the 
person  of  the  owner  privily  and  without  his  knowledge  ;  in  other 
words  it  was  necessary  to  allege  and  prove  every  act,  fact  and  intent 
necessary  to  convict  the  prisoner  of  the  simple  larceny  of  the  same 
goods,  and  in  addition  thereto,  to  allege  and  prove,  that  the  said 
goods  "had  been  feloniously  taken  from  the  person  of  the  owner, 
privily  and  without  his  knowledge  f  and  so  the  thief  might  be 
guilty  of  the  simple  larceny  of  the  goods,  yet  not  be  guilty  of  the 
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larceny  thereof  from  the  person  of  the  owner ;  but  if  guilty  of  the^ 
latter  offense,  he  was  necessarily  guilty  of  the  simple  larceny  of 
the  same  goods.  It  must  be  bonie  in  mind  that  said  statute  of  8- 
Elizabeth,  does  not  use  the  term  "larceny"  nor  its  equivalent. 
'*  feloniously  taking  and  carrying  away/'  but  uses  only  the  words,, 
'^feloniously  taking  of  any  goods,  etc.,  from  the  person  of  any  other- 
privily,"  etc.  While  the  statute  was  not  intended  to  create  a  new 
offense,  it  did  intend  that  the  terms,  "  taking  from  the  ])er8on/' 
although  less  comprehensive  in  their  signification,  should  in  such 
cases  be  held  as  equivalent  to  the  terms  "  taking  and  carrying  away.'* 
A  statute  of  similar  import  dispensing  with  the  necessity  of  alleg- 
ing or  proving  the  **  carrying  away  of  goods,"  when  the  theft  is 
committed  by  privately  stealing  from  the  person  of  another,  exists: 
in  the  State  of  Texas,  which  expressly  declares,  that  the  theft 
must  be  from  the  jierson  and  committed  without  the  knowledge^ 
of  the  person  from  whom  the  property  is  taken,  or  so  sud- 
denly as  not  to  allow  time  to  make  resistance  before  the- 
property  is  carried  away."  R.  S.,  ch.  10  of  Penal  Code.  For  simple 
larceny,  another  chapter  of  said  Penal  Code  provides  a  heavier 
penalty.  In  the  State  of  New  York  a  statute  has  for  many  years: 
been  in  force  which  imposes  upon  a  party  convicted  of  larceny  from, 
the  person  the  same  punishment  imposed  for  grand  larceny,  what- 
ever may  be  the  value  of  the  property  so  stolen.  3  R.  S.  N.  Y.,  p. 
953,  §  81.  From  what  has  been  said,  it  follows  that  wherever  the 
common  law  is  in  force,  and  no  statute  exists  proscribing  a  different 
punishment  for  larceny  from  the  person  from  that  for  other  larcen- 
ies, all  larcenies  from  the  peraon  become  simple  larcenies,  and  whether 
such  statutes  exist  or  not,  all  offenders  guilty  of  larcenies  from  the 
pei*sou  may  nevertheless  be  indicted  and  tried  for  the  simple  larceny 
included  therein,  and  they  must  be  so  tried  unless  specially  indicted 
under  and  in  pursuance  of  such  statutes.  AVhere  no  such  statute 
exists,  the  distinction  between  larceny  from  the  person  and  other 
larceny  does  not  exist,  and  every  larceny  ndt  rising  to  the  grade  of 
robbery  becomes  simple  larceny.  In  this  State  no  such  statute  exists,, 
and  all  larcenies  not  rising  to  the  crime  of  robbery  arc  simple 
larcenies,  and  punishable  in  the  same  manner.  In  this  State  '^  simple 
larceny  of  goods  and  chattels,  if  they  be  of  the  value  of  twenty 
dollars  or  more,  shall  bo  deemed  grand  lai*ceny  and  punished  by 
confinement  in  the  jx^nitcntiary  not  less  than  two,  nor  morc  than  tei> 
years ,  and  if  they  be  of  less  value,  sliall  be  deemed  petit  larceny 
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and  panished  by  coutinement  iu  jail  not  exceeding  one  year/'  Code, 
'Cli.  145,  §  14.  This  was  also  the  law  of  Virginia  from  which  our 
statute  W21S  taken.     Code  of  Va.  p.  789,  §  14. 

Bearing  m  mind  these  distiijptions,  we  will  glance  over  the  well- 
settled  principles  of  the  law  touching  the  essential  circumstances, 
necessary  to  be  established  in  trials  for  simple  larceny. 

All  the  authorities  agree  in  stating  that  in  every  larceny  there 
must  be  an  actual  taking,  or  severance  of  the  goods  from  the  posses- 
sion of  the  owner,  and  this  taking  must  be  felonious,  ^^animo 
furandi.^*  To  "  take"  an  article,  signifies  **  to  lay  hold  of,  seize  or 
.^*asp  it  with  the  hands  or  otherwise."  Oetlinger  v.  State^  13  Neb. 
^08.  Doing  the  same  act,  aninw  furandiy  constitutes  a  felonious 
taking.  The  man  who  laid  his  hand  upon  the  horse  in  the  close,  or 
grasjx^d  the  package  in  the  head  of  the  wagon,  or  seized  the  sack  in 
the  boot  of  the  coach,  or  laid  hold  of  the  article  fastened  to  the 
counter  by  the  string,  with  intent  to  steal  these  several  articles,  was 
guilty  of  the  felonious  taking  thereof,  although  neither  of  them  was 
•ever  in  fact  removed  in  whole  or  in  part  from  the  places,  where  they 
were  respectively  **laid  hold  of,  gnisped  or  seized."  But  this 
felonious  taking  does  not  constitute  the  offense  of  larceny.  The 
property  so  taken  must  also  be  **  carried  away."  It  need  not  bo 
:reUiined  in  the  possession  of  the  thief.  Any  removal,  however  slight, 
of  the  entire  article,  which  is  not  attached  either  to  the  soil  or  to 
4iny  other  thing  not  removed,  is  sufficient,  but  nothing  shoi*t  of  this 
will  do.  Therefore  if  the  thief  has  the  absolute  control  of  the  thing 
but  for  an  instant  and  he  removes  it,  ever  so  little  space,  the  larceny 
is  complete  :  and  the  thief  has  been  held  to  have  had  such  instan- 
taneous })ossession,  where  he  lifted  the  mail  sack,  which  he  means 
to  steal,  from  the  bottom  of  the  boot  of  the  coach,  but  was  detected 
before  the  sock  was  completely  above  the  space  it  had  occupied; 
4ind  where  he  has  with  felonious  intent  seized  another's  pocket-book 
in  his  vest  pocket,  and  lifted  it  about  three  inches  from  the  bottom 
of  the  pocket,  when  his  operations  were  interrupted  ;  anl  where  he 
went  behind  the  counter,  opened  the  money  drawer;  gras]^)ed  in  his 
hand  three  piles  of  bills,  and  without  taking  any  out  of  the  dmwer, 
jrelinquished  his  grasp  upon  the  bills,  in  the  drawer,  but  not  in  the 
exact  places  he  found  them,  their  positions  in  the  drawer  only 
having  been  changed,  when  he  was  detected  ;  and  so  when  the 
thief  grasped  the  pocket-book  which  was  in  the  inside  pocket  of 
Ihc  owner's  coat,  and  lifted  the  book  one  inch  above  the  pocket ; 


568  WEST  VIRGINIA,  • 

State  ▼.  CluuDbera. 


and  also  where  the  owner's  watch,  seenred  to  his  vest  by  iiassing  the 
watch-key  through  the  button-hole,  was  grasped  by  the  thief,  and 
the  key  forcibly  drawn  through  the  button-hole,  when  he  was  in- 
stantly seized  by  the  owner's  wife,  wd  the  key  accidentally  caught 
on  a  button  whereby  he  was  prevented  from  making  off  with  it ;  and 
also  where  the  thief  snatched  a  diamond  ear-ring  from  a  lady's  car, 
which  he  instantly  dropped,  and  which  was  afterward  found  in 
the  curls  of  her  hair.  Hex  v.  WaUhy  1  Moody,  14  ;  Harrison  \\ 
People,  50  N.  Y.  518  ;  8.  c  ,  10  Am.  Rep.  517  ;  Flinn  v.  Siaie,  42 
Tex.  301 ;  Eckels  y.  Slaie,  20  Ohio,  508 ;  Rex  v.  Tlmnpeon,  1  Ry. 
ft  M.  78 ;  Rex  v.  Simpson^  Dears.  G.  G.  421 ;  2  Russ  on  Gr.  359 ; 
Rex  y.  Lapier,  2  East  G.  G.  557 ;  Siate  v.  Jackson,  65  N.  G.  305  ; 
Slale  V.  Jones,  id.  395  ;  Staie  v.  Oreen,  81  id.  560.  Upon  the  ques- 
tion of  what  is  a  sufficient  asportation  or  carrying  away  of  goods 
feloniously  taken,  the  authorities,  both  ancient  and  modem,  uni- 
formly hold  that  the  felony  lies  in  the  very  first  act  of  removing  of 
the  property,  and  therefore  the  least  removing  of  the  thing  taken, 
from  the  place  it  was  before,  with  intent  to  steal  it,  is  a  sufficient 
asportation,  though  it  be  not  quite  carried  off  ;  and  if  any  part  of 
the  ihing  is  removed  from  the  space  that  part  occupied,  though 
the  whole  thing  is  not  removed  from  the  whole  space  which  the 
whole  thing  occupied,  the  asportation  ia  complete ;  therefore  draw- 
ing a  sword  partly  out  of  the  scabbard  will  constitute  a  complete 
asportation ;  so  if  the  party  direct  the  hostler  of  an  inn  to  bring  out 
a  horse  which  he  points  out  fks  his  own,  and  the  hostler  leads  him 
out  for  him  to  mount;  and  so  where  the  party  intending  to  steal 
it  lifted  a  sack  from  the  bottom  of  the  boot  of  a  coach,  and  was  de- 
tected before  he  got  it  out  of  the  boot,  although  it  appeared  that 
the  bag  was  not  completely  removed  trom  the  space  it  at  first  occu- 
pied in  the  boot,  but  the  raising  of  it  from  the  bottom  of  the  boot 
had  completely  removed  each  part  of  it  from  the  space  which  that 
specific  part  occupied,  this  was  held  a  sufficient  asportation.  And 
where  the  prisoner  drew  a  book  from  the  inside  pocket  of  the  prose- 
cutor's coat,  about  an  inch  above  the  top  of  the  pocket,  but  while 
the  book  was  still  about  the  person  of  the  prosecutor,  he  suddenly 
put  up  his  hand,  upon  which  the  thief  let  the  pocket-book  drop» 
and  if  it  fell  back  into  the  pi*osecutor's  pocket,  this  was  held  a  suf- 
ficient asportation  to  constitute  the  offense  of  simple  larceny.  So 
also  snatching  an  ear-ring  from  a  lady's  ear,  which  the  thief  in- 
stantly dropped  in  the  curls  of  her  hair,  where  it  was  aftorward 
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found  ;  so  also  to  remoYe  a  package  from  the  head  to  the  tail  of  a 
wagon,  with  intent  to  steal  it,  so  where  a  party  with  such  intent 
leads  a  horse  a  short  distance  in  the  owner's  close,  but  was  appre- 
hended before  he  got  him  ont  Whart  Gr.  L.,  §  923  ;  2  Russ.  on 
Cr.  152 ;  1  Hawk.  P.  0.  141 ;  Arch.  Cr.  PI.  ft  Er.  362,  380 ;  2 
East  P.  C.  557  ;  1  Leach,  320 ;  2  Bish.  Or.  L.  795 ;  3  Greenl.  Et., 
•     §§  154,  155 ;  4  Bl.    Com.  231 ;  Bacon  Abr.  Felony,  D. 

The  felony  lies  in  the  Tery  first  act  of  removing  the  property,  for 
the  act  of  the  mind,  declared  by  the  subsequent  facts,  makes  the 
crime.     Bacon  Abr.,  supra. 

A  brief  examination  of  some  of  the  reported  cases  will  tend  to  a 
clearer  comprehension  of  the  points  just  stated. 

In  the  case  of  the  Slaie  y.  Oazelly  reported  in  30  Mo.  92,  the  pris- 
oner was  indicted  for  horse  stealing.  On  the  trial,  it  was  proved 
that  the  horses  were  in  an  inclosure  ;  that  a  man  was  seen  leading 
cue  of  the  horses  within  the  inclosure  with  a  line  or  bridte  ;  and 
the  court  instructed  the  jury,  that  if  the  prisoner  took  and  led  the 
horse  away  any  distance,  with  a  felonious  intent,  the  asportation 
was  complete.  Upon  a  writ  of  error,  the  Supremo  Court  of  that 
State  held  the  instruction  correct,  and  Soott,  J.,  delivering  the 
opinion  of  the  court,  said  :  '^  The  least  removal  of  the  thing  taken 
from  the  place  where  it  was  before  is  a  sufficient  asportation.'' 

In  Harrison  v.  People^  reported  in  50  N,  Y.  518  ;  s.  c,  10  Am. 
Rep.  517,  the  prisoner  was  indicted  and  convicted  of  simple  larceny, 
upon  the  following  facts  proved  on  the  trial :  Henry  H.  Bull,  on 
the  25th  May,  1872,  was  entering  the  door  of  a  street  car  in  the  city 
of  New  York,  having  in  his  pocket-book  in  his  breast  coat  pocket 
twenty-five  thousand  dollars  in  money  and  securities.  As  he  was 
entering  the  door  he  was  met  by  the  prisoner,  who  put  his  hand  in 
Mr.  B.'s  pocket,  seized  the  pocket-book  and  lifted  it  about  three 
inches  from  the  bottom  of  the  pocket,  when  he  was  discovered  by 
^  Mr.  B.,  who  seized  the  pocket-book  and  thrust  it  back  into  his 

pocket.  The  prisoner's  counsel,  as  in  this  case,  insisted  that  these 
facts  constituted  only  an  attempt  to  commit  larceny,  and  asked  the 
/  court  to  so  instruct  the  jury,  which  the  court  refused  to  do,  but  did 

I  instruct  them  "  that  the  least  removal  of  the  property  from  the 

place  where  it  is  deposited  is  a  sufficient  'carrying  away '  to  con- 
stitute the  offense  of  larceny,  provided  such  removal  was  of  a  fe- 
lonious character."  Upon  a  writ  of  error  the  Supreme  Court  of 
Appeals  of  that  State  held  the  instruction  given  correct.     P'oloer,. 
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J.,  delivering  the  unanimoas  opinion  of  the  court  in  that  case,  said: 
"  That  in  this  case  the  prisoner  was  indicted  for  simple  larceny,  and 
not  for  stealing  from  thoi^erson  ;  that  the  hand  of  the  prisoner  was 
about  the  pocket-book,  controlling  it  and  taking  it  away  ;  indeed 
liad  taken  it  away  every  part  of  it  from  the  space  which  that  part 
had  occupied  before  his  touch ;  it  was  in  his  possession  ;  he  directed 
and  for  the  instant  of  time  controlled  its  movements,  no  material, 
physical  thing  hindered  him  ;  B.  for  that  instant  of  time  did  not 
control  or  possess  it,  but  feeling  the  prisoner  raising  the  book,  threw 
up  his  hand,  pressed  the  book,  caught  it  as  it  Wiis  going  and  regained 
possession  and  control  of  it.    But  for  this  action,  it  would  have  been 
taken  entirely  away  ;  who  then  for  that  instant  had  it  in  possession? 
This  was  sufficient  asportation/'    In  this  case,  the  pocket-book  was 
lifted  a  space  of  three  inches  from  the  bottom  of  the  pocket,  and 
therefore  every  part  of  it  was  removed  from  the   space  which  that 
part  occupied  before  the  prisoner  touched  it. 

In  the  case  of  Eckels   v.  States  reported  in  20  Ohio  St  508,  the 
prisoner  was  indicted  and  convicted  for  simple  larceny  and  sentenced 
to  the  penitentiary  upon  proof  of  the  following  facts  :  The  prisoner 
went  into  the  shoe-store  of  K.  and  inquired  the  price  of  a  pair  of 
boots  in  the  front  window.     K.  went  to  the  window,  about  forty 
feet  distant,  to  get  the  boots,  and  while  there  saw  the  prisoner  be^ 
hind  the  counter,  with  his  hands  down  behind  the  counter  where 
the  money-drawer  was.     As  K.  started  toward  tho  prisoner  he  re- 
turned to  his  seat  in  front  of  the  counter ;  he  was  immediately 
aiTested.     There  were  in  the  drawer  one  hundred  and  twenty-one 
dollars  in  bills  of  different  denominations,  which  K.  had  shortly 
before  tlie  prisoner  came  in,  assorted  and  arranged   in  three  piles. 
When  K.  went  to  the  front  window  the  drawer  was  closed  ;  when  he 
returned  it  was  partly  open  and  the  money  had  been  disturbed.  It 
was  in  a  bunch  in  one  corner  of  the  drawer,  with  cue  bill  hanging 
over  the  drawer.    No  one  but  the  prisoner  had  been  at  the  drawer; 
the  money  had  the  appearance  of  having  been  crumpled  up  in  the 
hand,  but  all  the  money  remained  in  the  drawer.     Tho  court  in- 
structed the  jury  that  "  if  the  prisoner  removed  the  money  from  the 
place  where  Mr.  K.  had  placed  it  with  the  intention  of  stealing  it, 
he  would  be  guilty  of  larceny,  even  if  he  did  not   actually  take  it 
out  of  the  drawer.     If  he  took  the  money  into  his  hand  and  lifted 
it  from  the  place  where  the  owner  had  placed  it,  so  as  to  entirely 
sever  it  from  the  spot  where  it  was  placed,  with  the  intention  of 
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stealing  it,  he  would  be  guilty  of  the  larceny,  though  ho  may  have 
dropped  it  into  the  place  where  it  was  lying  upon  being  discovered, 
and  never  have  had  it  out  of  the  drawer."  Upon  a  writ  of  error  the 
Court  of  Appeals  of  that  State  held  said  instruction  correct,  and 
Day,  J.,  delivering  the  opinion  of  the  court,  says  :  "  The  felony 
lies  in  the  very  first  removing  of  the  proi)erty  ;  therefore  the  least 
removing  of  the  entire  thing  taken,  with  intent  to  steal,  if  the  thief 
thereby  obtain  the  entire  and  absolute  possession  of  it,  is  a  sufficient 
asportation." 

In  the  case  of  Qettinger  v.  State^  reported  in  13  Neb.  308,  the 
prisoner  was  indicted  and  convicted  for  the  larceny  of  a  cast  iron  fly 
wheel  worth  one  hundred  and  fifty  dollars.  The  proof  showed  that 
the  prisoner  broke  the  wheel  to  pieces,  and  that  as  old  iron  it  was 
worth  about  forty  dollars.  It  was  insisted  that  as  the  prisoner  was 
indicted  for  the  larceny  of  a  cast  iron  balance  wheel,  and  the  proof 
showed  it  was  first  broken  to  pieces,  and  in  that  condition  carried 
away,  and  as  the  jury,  in  their  verdict  finding  the  prisoner  guilty, 
also  found  the  value  of  the  wheel  as  old  iron  to  be  forty  dollars,  that 
there  was  no  taking  of  the  wheel,  and  therefore  there  was  a  fatal 
variance  between  the  allegations  and  proof.  But  the  Supreme  Court 
of  that  State  held  that  to  take  an  article  signifies  merely  "  to  lay 
hold  of,  gi-asp  or  seize  with  the  hand  or  otherwise,"  and  that  the 
act  of  the  prisoner  inlaying  hold  of,  and  with  a  sledge  breaking  the 
wheel  in  pieces  animo  furatidty  was  a  taking  within  the  meaning  of 
the  criminal  law,  and  the  least  removal  of  it,  even  of  a  hair's  breadth, 
18  a  sufficient  asportation  of  it. 

All  the  above  reported  cases  were  prosecutions  for  simple  larceny, 
and  they  are  just  such  prosecutions  and  only  such,  as  the  laws  of 
this  State  would  authorize  for  the  same  offenses. 

In  prosecutions  for  stealing  from  the  person,  it  has  always  been 
held  necessary  to  allege  and  prove  that  the  thing  taken  was  removed 
completely  from  the  person,  and  where  it  appeared  that  the  thing 
taken  was  not  so  removed,  the  prosecution  for  this  particular  form 
of  the  offense  failed,  even  where  the  facts  proved  were  sufficient  to 
show  the  asportation  necessary  to  be  proved,  in  a  simple  larceny  of 
the  same  property,  for  as  we  have  already  shown  every  larceny  from 
the  person  includes  the  simple  larceny  of  the  same  property. 

One  of  the  earliest  and  best  considered  cases  is  that  of  Rex  v« 
j  Thompson,  1  Ry.  &  Moo.  78.     In  this  case  the  prisoner  was  in- 

V  dieted  for  stealing  from  the  person  of  the  prosecutor  a  pocket  book 
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and  contents,  upon  the  following  facts  :  The  book  was  in  the  inside 
front  pocket  of  the  owner's  coat ;  it  was  just  lifted  out  of  the 
pocket  an  inch  above  the  top  of  the  pocket.  By  the  forcible  act  of 
the  owner  the  hand  of  the  prisoner  was  brushed  away  and  the  Dook 
fell  back  into  the  pocket.  The  prisoner  was  convicted  and  had 
sentence  of  death  for  that  offense.  Upon  a  case  reserved  for  the 
consideration  of  the  ten  judges  who  sat  in  review  of  this  judg- 
ment, six  of  the  judges  held  that  the  prisoner  was  not  rightly  con- 
victed of  stealing  from  the  person,  because  from  first  to  last  the 
pocket-book  remained  about  the  prosecutor.  The  other  four  judges 
were  of  a  coutraiy  opinion.  But  all  of  the  ten  judges  were  of  one 
mind,  that  the  simple  larceny  was  complete  and  recommended  a 
reduction  of  the  sentence.  This  conclusion  could  only  have  been 
reached,  because  the  simple  larceny  was  included  in  the  offense  for 
which  the  prisoner  was  indicted,  and  because  the  asportation  was 
complete,  when  the  pocket-book  had  been  lifted  with  felonious  in- 
tent  one  inch  above  the  top  of  the  pocket,  for  every  part  of  the 
pocket-book  had  been  removed  from  that  space  which  that  part  had 
occupied  before  the  prisoner  *'  laid  hold  of,  seized  or  grasped  it.*' 

In  the  case  of  Reg,  v.  Simpson,  Dears.  G.  0.  421,  the  prisoner 
was  indicted,  convicted  and  had  sentence  of  death  for  stealing 
from  the  prosecutor  a  watch,  upon  the  following  facts  :  It  appeared 
that  the  watcli  was  carried  by  the  prosecutor  in  the  pocket  of  his 
waistcoat,  and  the  chain  attached  to  the  watch,  was  at  the  other 
end  passed  through  a  button-hole  of  his  waistcoat,  where  it  was 
kept  by  the  watch  key,  turned  so  as  to  prevent  the  chain  from  slip- 
ping through.  The  prisoner  took  the  watch  out  of  the  prosecu- 
tor's pocket,  and  forcibly  drew  the  chain  out  of  the  button-hole, 
but  at  that  moment  the  prisoner's  hand  was  seized  by  the  prosecu- 
tor's wife,  and  it  then  apixiared  that  although  the  chain  and  watch 
key  had  been  drawn  through  the  button-hole,  the  point  of  the  key 
had  caught  upon  another  button,  and  was  thereby  suspended.  It 
was  contended  there  that  the  prisoner  was  guilty  of  an  attempt  only, 
but  the  court  trying  the  case  thought,  that  as  the  chain  had  been 
removed  from  the  button-hole,  the  felony  (the  stealing  from  the 
person)  was  complete,  and  upon  a  case  rcsciTcd  for  the  opinion  of 
the  judges,  it  was  held  that  the  conviction  was  right,  and  **  that 
the  case  was  precisely  similar  to  Lapier's  case,  2  East  P.  C.  557, 
the  oar,  in  that  case,  is  like  the  button-hole  in  this,  and  the  curl 
(of  the  lady's  hair)  is  like  the  button,  the  watch  was  no  doubt  tern- 
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porarily^  thoagh  but  for  a  moment^  in  the  possession  of  the 
prisoner ; ''  that  is  to  say,  between  the  instant  of  time  when  t\.o 
key  was  drawn  out  of  the  button-hole  and  when  it  caught  uix)n  the 
button,  and  it  was  removed  from  his  person  ''at  least  a  hair's 
breadth/'  which  has  been  held  to  be  sufficient. 

In  the  case  of  CammonweaUh  v.  Luckis^  99  Mass.  431,  the  pris- 
oner was  indicted  for  an  attempt  to  commit  the  larceny  of  a  pocket- 
book  from  the  person  of  an  unknown  woman.  The  facts  proved 
showed  that  the  prisoner  put  her  left  hand  into  the  pocket  of  an 
old  lady  ;  an  officer  who  saw  the  act  stepped  forward  and  caught 
the  prisoner  by  her  left  wrist,  while  her  hand  was  in  the  pocket. 
The  prisoner  raised  her  hand  in  the  air  with  the  dress,  her  hand 
still  being  in  the  pocket,  and  the  officer's  hand  still  upon  her  hand, 
and  the  jirisoner  bringing  her  hand  down  again  suddenly  tore  the 
dress  and  pocket  to  the  ground.  The  pocket-book  dropped  after 
the  dress  and  pocket  were  torn.  There  was  no  evidence  that  the 
prisoner  placed  her  hand  upon  the  pocket-book,  but  other  facts 
were  proved  tending  to  show  the  prisoner's  guilt.  It  was  insisted 
on  behalf  of  the  prisoner,  that  these  facts  showed  a  sufficient  tak« 
ing  and  carrying  away  to  complete  the  offense  of  larceny  from  the 
person,  and  that  therefore  the  indictment  for  the  attempt  Wiis  not 
supported,  and  that  any  movement  made  by  the  prisouer  to  alter 
the  position  of  the  pocket-book,  with  a  view  to  steal  it,  was  a  suf- 
ficient asportation,  and  that  no  manual  taking  was  necessary.  The 
court  being  asked  refused  to  so  instruct  the  jury  ;  and  upon  a  writ 
of  error,  Colt,  J.,  delivering  the  ox^inion  of  the  Supreme  Court 
affirming  the  judgment  of  the  court  below,  upon  the  verdict  of  the 
jury  finding  the  prisoner  guilty,  says,  ''that  to  justify  a  convic- 
tion in  this  case,  it  was  necessary  to  show  that  the  prisoner  failed 
or  was  prevented  in  the  execution  of  the  offense  of  stealing  from 
the  i)er8on,  an  offense  which  could  only  be  complete  when  the  prop- 
erty sought  to  be  taken  was  in  the  full  custody  and  control  of  the 
prisoner.  It  is  not  necessary  that  the  pocket-book  should  have  been 
removed  from  the  pocket,  if  once  within  the  grasp  of  the  thief,  to  con- 
stitute larceny.  But  the  prisoner  must  for  an  instant  at  least  have 
had  i^rfect  control  of  the  proi^erty."  It  may  be  proper  here  to  state 
that  the  indictment  against  Luckis,  was  under  a  statute  providing 
for  the  punishment  of  an  attempt  "  to  commit  the  crime  of  larceny, 
by  stealing  from  the  person  of  another,  which  hist  offense,  without 
regard  to  the  value  of  the  property  stolen*  is  punishable  by  impris* 
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onment  in  the  penitentiary  not  exceeding  five  years,  or  in  the  jail 
not  more  than  two  years.''  By  the  same  statute  simple  larceny  of 
goods  exceedmg  in  ^ue  one  hundred  dollars  is  punished  with  im* 
pnBonment  in  tiie  State's  prison,  not  more  than  five  years  or  by 
fine  not  exceeding  six  hundred  dollars  and  confinement  in  jail  two 
years;  or  if  the  property  stolen  be  of  the  value  of  one  hundred  dol* 
lars,  or  tinder^  it  shall  be  punished  by  imprisonment  in  the  State's 
prison  or  jwl  not  more  than  one  year,  or  by  fine  not  exceeding  three 
hundred  dollars.     G.  Stat  1860,  ch.  161,  §|$  17  and  18. 

The  case  of  Flinn  v.  State,  reported  in  42  Tex.  301,  was  an  in- 
dictment under  the  76th  article  of  the  penal  code  of  Texas  defining 
the  offense  of  Uief t  from  the  person  of  an  article  of  any  value,  and 
prescribing  the  punishment  thereof  by  imprisonment  in  the  peniten- 
tiary not  less  than  two  nor  more  than  ten  years.  This  statute  is  In 
substance  the  same  as  that  of  8  Eliz.,  ch.  4,  supra,  for  it  requires 
the  theft  to  be  done  **'  privately  from  the  person  of  another,  and 
must  be  committed  without  the  knowledge  of  the  person  whose 
property  is  taken,  or  so  suddenly  as  not  to  allow  time  to  make  re- 
sistance before  the  property  is  carried  away,"  and  then  declares 
that  "  it  is  only  necessary  that  the  stolen  property  should  have  gone 
into  the  possession  of  the  thief  and  it  need  not  be  carried  away  to 
complete  the  offense." 

Under  this  statute  the  said  Flinn  was  indicted  and  convicted  of 
the  crime  of  theft  from  the  person  of  one  Walch.  The  facts  proved 
were  as  follows :  On  the  night  of  20th  November,  1874,  Walch 
was  at  the  door  of  the  theater  in  the  city  of  Galveston.  As  he  was 
trying  to  get  out  of  the  crowd  he  felt  himself  jostled  8evei*al  times, 
and  a  hand  in  his  pocket,  and  turning  immediately  he  found  the 
prisoner  Rinn  with  his  hand  on  his  (Walch's)  pocket-book.  Flinn 
pulled  it  from  the  bottom  of  his  pocket,  but  had  not  taken  it  en- 
tirely out  of  his  pocket,  it  being  half  in  and  half  out  of  the  pocket, 
and  the  other  half  in  Flinn's  hand,  but  the  pocket-book  never  left 
the  person  of  W. 

Upon  a  writ  of  error  the  Supreme  Court  of  that  State  held,  "  that 
there  was  a  sufficient  taking  from  the  person,  and  also  that  there 
was  a  sufBcient  possession  of  the  pocket-book  (by  the  prisoner)  if 
the  same  was  taken  with  a  felonious  intent,  to  constitute  the  crime 
of  theft  from  the  person  under  said  article  of  the  code."  It  will 
be  observed  that  in  this  case  the  pocket-book  was  not  only  feloni- 
ously taken,  but  was  in  fact,  according  to  all  the  precedents  of  the 
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coiainon  law  in  ciises  of  simple  larceny,  feloniously  carried  away, 
for  every  pai*t  of  said  pocket-book  was  removed  from  that  space 
which  said  part  had  occapied  before  it  was  seized  or  grasped  by 
said  Flinn,  and  the  court  held  that  removal  was  a  sufficient  taking 
from  the  person,  although  it  was  proved  that  the  pocket-book  was 
in  fact  never  removed  from  the  person  of  the  owner. 

All  the  authorities  agree,  that  if  the  taking  of  the  property  be 
felonious,  and  the  lightest  removal  of  the  property  from  the  place 
it  occupied  before  be  made  by  the  party  so  taking  the  same,  his 
guilt  does  not  depend  upon  the  length  of  time  he  held  absolute 
possession  and  control  thereof,  nor  upon  the  distance  to  which  he 
may  have  removed  the  same;  nor  whether  he  released  or  relin- 
quished his  grasp,  seizure  or  hold  thereon,  because  he  repented  of 
his  act,  or  was  hindered,  interrupted  or  prevented  by  any  cause 
wliatever  from  carrying  the  property  away  for  the  crime  was  com- 
pleted by  the  very  first  act  of  felonious  removal  of  said  property. 

We  conclude,  therefore,  that  in  any  simple  larceny  there  must 
be  a  felonious  and  complete  severance  of  the  property  from 
the  possession  of  the  owner  thereof,  and  that  the  thief  must 
have  had  at  least  for  an  instant  of  time  complete  and  absolute  con- 
trol and  possession  of  the  stolen  property,  and  that  during  this  pos- 
session and  control  of  such  property,  the  thief  must  have  feloniously 
removed  the  same  from  the  place  it  occupied  before  he  laid  hold  of, 
gi-asped  or  seized  the  same,  before  said  offense  is  completed  ;  but 
where  the  property  has  been  feloniously  taken,  the  slightest  re- 
moval thereof  by  the  thief  from  the  place  it  occupied,  even  if  it  be 
but  a  hair's  breadth,  with  intent  to  steal  the  same,  the  offense  of 
simple  larceny  is  complete.  And  although  the  whole  of  the  article 
so  taken  be  not  removed  from  the  whole  space  which  the  whole 
article  occupied  before  it  was  so  taken,  yet  if  every  part  thereof  be 
removed  from  the  space  which  that  particular  part  occu2)ied  just 
before  it  was  so  taken,  such  removal  is  a  sufficient  asportation  to 
complete  the  offense  of  simple  larceny.  It  only  remains  to  apply 
the  principles  herein  established  to  the  case  at  bar.  The  facts 
proved  show  conclusively,  and  the  jury  by  their  verdict  found,  that 
the  taking  of  the  ix)cket-book  and  the  thirty-eight  dollars  contained 
therein  was  felonious,  it  is  equally  clear  from  the  facts  proved,  that 
the  prisoner  did  thrust  his  hand  in  the  pocket  of  Elizabeth  Emblen, 
which  was  **  a  pretty  deep  pocket,"  and  grasp,  seize  or  lay  hold  of 
said  pocket-book  and  contents,  and  raised  the  pocket-book  to  the 
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top  of  her  pocket  where  he  released  it,  leaving  the  pocket-book 
hanging  partly  oat  of  her  ]X)ckety  with  some  of  the  bills  hanging 
ont  of  it ;  that  feeling  his  hand  in  or  coming  oat  of  her  pocket, 
said  Elizabeth  saddenly  caught  the  prisoner's  hand,  while  it  was  in, 
or  just  being  withdrawn  from  the  pocket ;  that  he  was  too  strong 
and  quick  in  his  motion  for  her  to  hold  his  hand,  but  her  effort  to 
do  so,  and  her  outcry,  ^'you  dirty  rascal,''  caused  him  to  relinquish 
his  hold  of  the  pocket-book,  and  she  reclaimed  it,  which  an  instant 
before  was  in  his  clatch,  in  his  complete  and  absolute  control.  It 
was  in  a  pretty  deep  pocket,  it  was  removed,  lifted  from  the  bot- 
tom to  the  top  of  the  pocket,  he  did  it,  the  circumstances  tended 
to  show  the  act  was  felonious,  and  the  jury  so  found  it  by  their 
verdict.  While  the  pocket-book  was  not  wholly  removed  from  the 
pocket,  the  proof  shows  that  every  part  of  the  pocket-book  was  re- 
moved by  the  prisoner  from  that  space  which  that  particular  part 
occupied  just  before  he  thrust  his  hand  in  her  pocket ;  the  taking 
Wiis  felonious,  the  asportation  was  sufiScient,  the  simple  larceny  of 
the  pocket-book  and  of  the  thirty-eight  dollars  was  complete,  and 
all  these  facts  are  also  found  by  the  verdict  of  the  jury.  The  ver- 
dict was  not  contrary  to  the  evidence,  it  was  in  accordance  with 
and  fully  warranted  by  the  evidence.  It  would  have  been  strange, 
if  with  these  facts  before  them  they  had  found  any  other  verdict. 
We  are  therefore  of  opinion  that  the  said  Circuit  Court  did  not  err 
in  overruling  the  prisoner's  motion  to  set  aside  said  verdict  and 
award  him  a  new  trial. 

The  judgment  of  the  Circuit  Court  of  Ohio  county  is  affirmed 
with  costs. 

JudgmefU  affirmed. 

The  other  judges  concurred* 
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BOYCE  V.   MUBPHT. 

(91  Ind.  1.) 
BUthUe  of  flraudi  ^  Joint  jmreham. 

One  who  to  aid  a  dealer  in  pnrehaaing  goods  od  credit  agreea  with  the  fellet 
that  he  maj  charge  them  to  himself  and  the  dealer  jointly  is  liable  on  an 
original  undertaking. 

ACTION  for  goods  sold.    The  opinion  states  the  case.    The 
plaintifF  had  judgment  below. 

J.  N.  TempUfy  R.  8.  Gregory,  M.  E.  Forhn$r,  T.  J.  Shunt  and 
C.  B.  TmpJ&r,  for  appellants. 

W.  Marehf  W.  Broth$rton  and  L.  Ninoberger,  for  appellees. 

Ntblack,  C.  J.  Action  by  John  W.  Murphy,  William  W.  John- 
ston and  AYilliam  J.  Holliday,  partners  doing  business  under  the 
name  of  Murphy,  Johnston  &  Co.,  against  Arthur  N.  Oalbraith 
and  James  Boyce,  on  an  account,  for  goods  sold  and  deliyered. 

The  suit  was  commenced  in  the  Delaware  Circuit  Court,  but  the 
Tenue  was  afterward  changed  to  the  Henry  Circuit  Court. 
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Oalbraith  answered,  setting  up  an  adjudication,  and  his  discharge 
as  a  bankrupt. 

Boyce  answered  :  First,  in  denial ;  second,  payment  by  Qal- 
braitli ;  tliird,  payment  by  Oalbraith's  assignee  in  bankruptcy. 
Issue ;  trial  by  jury ;  yerdict  in  favor  of  Galbraith,  but  against 
Boyce  for  $629.39. 

The  general  yerdict  was  accompanied  by  answers  to  nnmerouB 
interrogatories  submitted  to  the  jury  at  the  request  of  the  parties 
respectively,  all  of  which  either  supported  or  were  not  inconsistent 
with  it.  Motion  for  a  new  trial  by  Boyce  ;  remittitur  by  the 
plaintiffs  for  1(73.37;  motion  thereupon  overruled,  and  judgment 
against  Boyce  9556.02. 

Error  is  assigned  only  upon  the  refusal  of  the  court  to  grant  a 
new  trial. 

From  the  evidence  introduced  by  the  plaintiffs,  supplemented  by 
uncontradicted  testimony  offered  by  the  defendants,  the  following 
may  be  given  as  a  summary  of  the  leading  facts  brought  out  at 
the  trial : 

The  plaintiffs  were  wholesale  dry  goods  merchants  in  the  city  of 
Indianapolis,  and  Oalbraith  was  a  retail  merchant  doing  business 
at  Muncie,  in  this  State,  upon  limited  means  and  credit.  Boyoe 
was  a  manufacturer  of  flax  bagging  at  Muncie,  and  a  man  of  con- 
siderable property  and  good  credit ;  being  a  friend  and  neighbor, 
Boyce  consented  to  accompany  Galbraith  to  Indianapolis  on  the 
15th  day  of  March,  1876,  to  assist  him  in  purchasing  some  goods 
he  needed  in  his  business,  and  went  with  him  to  the  plaintiffs'  place 
of  business.  Boyce  there  explained  to  Murphy,  one  of  the  plaintiffs, 
the  object  he  had  in  view  in  accompanying  Galbraith  on  the  occa- 
sion. Murphy  inquired  how  much  goods  they  wished  to  buy. 
Galbraith  answered  about  tl>  500  worth.  Murphy  replied  that  as 
Galbraith  was  close  to  market  he  would  advise  him  not  to  buy  so 
much  at  a  time,  but  to  replenish  more  frequently.  Boyce  and 
Galbraith  both  acquiesced  in  that  suggestion.  Murphy  then  fur- 
ther inquired  of  Boyce  how  he  desired  to  assist  Galbraith.  Boyce 
answered,  **In  any  way  that  would  be  satisfactory  to  the  house.** 
Murphy  told  Boyce  that  his  simply  saying  that  he  would  pay  Gal- 
braith's  bills  would  not  hold  good  in  law  ;  that  there  were  two  ways 
in  which  the  proffered  assistance  might  be  rendered  ;  one  was  to 
make  a  note  for  the  amount  he  was  willing  to  be  liable  for  and  have 
it  carried  to  GaJbraith's  credit ;  the  other  way  was  that  he  might 
consent  to  have  the  goods  charged  to  both  him  and  Galbraith.  In 
response  to  this  explanation,  Boyce  repeated  that  any  arrangement 
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which  would  be  satisfactory  to  the  house  would  be  also  satisfactory 
to  him  ;  Boyce,  continuing,  said  he  did  not  want  it  known  in 
Muncie  that  he  was  in  any  way  interested  in  the  business.  Murphy 
told  him  they  could  mark  the  boxes  and  bill  the  goods  toOalbraith 
alone,  and  in  that  way  accomplish  his  desire  in  that  respect.  Boyce 
stated  that  he  had  confidence  in  Galbraith  and  intended  to  see  him 
through ;  that  he  did  not  intend  to  engage  in  the  business,  but 
might  give  it  some  supervision. 

At  that  point  in  the  negotiation  Murphy  called  a  salesman  and 
introduced  him  to  Boyce  and  Galbraith,  whereupon  the  salesman 
and  they  went  out  together  to  the  salesrooms,  where  Galbraith  de- 
voted himself  to  the  selection  of  the  goods  he  ordered  that  day,  and 
from  which  Boyce  passed  out  of  the  building  taking  no  part  there- 
after in  the  matter  of  purchasing  goods  for  Galbraith,  After  Boyce 
and  Galbraith  left  the  counting-room.  Murphy  told  the  bookkeeper 
and  cashier  of  the  firm  to  charge  whatever  goods  might  be  ordered 
for  Galbraith  to  Boyce  and  Galbraith  jointly.  Galbraith  bought 
goods  that  day  amounting  to  1490.49,  which  were  billed  and  shipped 
to  him,  but  were  charged  to  him  and  Boyce  jointly  on  the  books  of 
the  plaintiffs.  Galbraith  purchased  other  bills  of  goods  from  time 
to  time  which  were  billed,  shipped  and  charged  in  the  same  way. 
The  last  of  these  bills  was  made  on  the  28th  day  of  September, 
1876,  and  all  in  the  aggregate,  including  the  one  filled  on  the  15th 
day  of  March,  1876,  amounted  to  $2,558.30.  Galbraith  also  made 
payments  at  different  times  aggregating  $870.61. 

No  statement  of  the  account  made  by  Galbraith  was  ever  sent  to 
Boyce,  nor  was  any  demand  of  payment  made  on  him,  nor  did  he 
know  that  the  account  or  any  part  of  it  was  charged  to  him,  nor 
that  the  plaintiff  looked  to  him  for  payment,  until  this  action  was 
commenced,  nor  did  Boyce  have  a  pecuniary  interest  of  any  kind 
in  Galbraith's  business.  Soon  after  the  28th  day  of  September, 
1876,  the  plaintiffs  sent'  one  of  their  clerks  up  to  Muncie  to  see 
Galbraith,  and  to  endeavor  to  collect  of  him  the  balance  due  upon 
the  account.  The  clerk  offered  to  take  Galbraith's  note  for  the  bal- 
ance if  Boyce  would  indorse  it,  but  Boyce  declined. 

This  action  was  begun  early  in  November,  1876,  and  in  a  few  days 
thereafter  Galbraith  went  into  bankruptcy.  The  account  in  suit 
was  afterward  proven  against  Galbraith's  estate  in  bankruptcy,  and 
before  this  cause  was  finally  tried  the  plaintiffs  received  from  the 
assignee  in  full  of  their  dividend  the  sum  of  $73.37. 
Vol.  XLVI  —  73 
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The  court  instrncted  the  jury  upon  its  own  motion  as  follows : 

''  No.  5a.  If  the  plaintiffs  refused  to  sell  goods  to  Oalbraith,  or  to 
furnish  him  goods  and  look  to  Boyce  for  payment  iu  the  eyent  that 
Galbraith  did  not  pay,  and  informed  Boyce  that,  such  an  under* 
taking  would  not  bind  him,  but  offered  to  and  did  furnish  Qalbniith 
goods,  upon  an  agreement  with  Boyce  that  they  would  look  to  him 
(Boyce)  primarily,  and  in  the  first  instance,  jointly  with  Oalbraith, 
and  would  give  the  credit  to  both  defendants,  and  charge  the  goods 
jointly  to  them  upon  plaintiff's  books,  then  Boyce  would  be  jointly 
liable  with  Oalbraith  to  the  plaintiffs  for  such  goods  so  furnished, 
and  this,  although  the  goods  were  for  the  sole  use  of  Galbraith, 
and  Boyce  had  no  interest  therein  or  title  thereto  as  between  Gal- 
braith and  himself. 

''No.  6a.  If  the  jury  belieye,  from  the  evidence,  that  in 
March,  1876,  the  defendants  together  visited  the  plaintiffs* 
place  of  business  in  Indianapolis,  and  it  was  there  understood 
and  agreed  between  them  that  the  plaintiffs  would  sell  to  the 
defendants  jointly  goods  to  the  Talne  of  1(1,500,  or  any  other  sum, 
to  be  billed  and  shipped  to  Galbraith  at  Muncie,  a  pdrtion  to  be 
selected  at  the  time  and  ix>rtions  afterward,  as  they  wcrie  wanted 
by  Galbraith,  and  to  be  charged  to  both  defendants,  and  if  the 
jury  further  believe  from  the  evidence  that  all  or  any  portion  of 
the  goods  sued  for  were  procured  from  the  plaintiffs  under  such 
arrangement,  both  defendants  would  be  liable  to  the  plaintiffs  for 
all  such  goods  without  any  agreement  in  writing,  and  in  such  case 
it  would  not  be  necessary  for  Boyce  to  be  present  or  take  any  part 
in  the  purcliase  of  the  goods,  or  have  any  interest  in  them  after  they 
were  purchased." 

It  is  earnestly  maintained  by  the  appellant  that  these  instructions 
did  not  state  the  law  correctly  as  applicable  to  the  facts  of  this 
case  ;  that  it  is  the  substance  of  a  transaction  which  must  be  con- 
sidered in  determining  whether  a  promise  in  a  given  case  is  within 
the  statute  of  frauds  ;  that  the  fair  inference  from  all  the  foots  was 
that  the  goods  were  sold  to  Galbraith  as  principal,  and  to  the  ap 
pellant  as  his  surety,  and  that  from  the  very  nature  of  the  trans- 
action the  undertaking  of  the  appellant  was  collateral  and  con- 
tingent only,  and  hence  within  the  statute  requiring  such  under- 
takings to  be  in  writing ;  that  an  agreement  by  a  promisor  that 
goods  sold  to  a  third  person  shall  be  charged  to  him  and  such  third 
person  jointly,  does  not  in  fact  make  such  promisor  any  thing 
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more  than  a  mere  surety  for  the  payment  of  the  value  of  the  goods; 
that  the  true  rale  is,  that  one  jierson  cannot  be  held  primarily 
liable  for  a  debt  created  by  another,  so  long  as  the  person  creating 
the  debt  remains  to  any  extent  liable  for  its  payment,  citing  author- 
ities seemingly  in  support  of  that  doctrine.  The  rule  contended 
for  is  the  recognized  rule  in  all  cases  in  which  the  debt  has  been 
created  by  some  third  i)erson  before  the  promisor  ^agrees  to  pay  it, 
but  this  rule  evidently  does  not  go  to  the  extent  to  which  the  ap- 
pellant seeks  to  carry  it 

Browne  on  the  Statute  of  Frauds,  after  enumerating  several 
classes  of  cases  in  which  the  promise  to  pay  the  debt  of  another 
must  be  in  writing,  concludes  :  '^  If  however  the  credit  is  given 
to  both  jointly,  as  neither  can  be  said  to  be  surety  for  the  other  to 
the  creditor^  their  engagement  need  not  be  in  writing."  Section 
197, 

Brandt  on  Suretyship,  at  the  close  of  section  62,  also  says  that 
''  when  credit  is  given  to  two  jointly,  and  they  are  both  principals, 
the  statute  does  not  apply  to  their  engagement.'^ 

The  conclusion  reached  by  these  authors  has  the  support  of 
many  weU  considered  cases  in  several  of  the  States,  and  appears  to 
us  to  be  deducible  from  the  language  of  the  statute  itself,  which  as  to 
cases  like  this,  is  to  the  effect  that  no  action  shall  be  brought  ''  to 
charge  any  person  upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another.  *  *  unless  the  promise, 
*  ^  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  by  some  per- 
son thereunto  by  him  lawfully  authorized.  IRS.  1876,  p.  503  ; 
B.  S.  1881,  sec.  4904. 

The  inhibition  of  the  statute  is,  as  a  careful  reading  of  it  will 
make  apparent,  only  against  verbal  promises  to  answer  for  the  debt 
of  another,  that  is,  for  a  debt  or  obligation  which  another  has  in- 
curred, and  not  against  debts  created,  in  whole  or  in  part,  by 
the  promisor  himself  for  the  benefit  of  another.  In  other  words, 
the  statute  obviously  applies  only  to  promises  which  are  in  the 
nature  of  guaranties  for  some  original  or  primary  obligation,  rest- 
ing upon  and  to  be  performed  by  another,  and  which  are  usually 
denominated  collateral  undertakings.  If  there  be  no  original  or 
already  existing  liability  on  the  part  of  another,  there  is  nothing  to 
which  a  merely  collateral  promise  can  attach,  and  hence  any  prom- 
ise which  results,  or  materially  aids,  in  the  creation  of  a  new  liabi 
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ity  jointly  with  another,  is  necessarily  an  original  promise,  and  not 
within  the  statute. 

Browne  and  Brandt  both  cite  the  case  of  Oihbs  y.  Blanr 
ckard,  15  Mich.  292,  as  sustaining  the  doctrine  respectiyely 
announced  by  them.  That  case  may  be  regarded  as  a  leading 
case  upon  that  phase  of  the  statute  of  frauds  to  which  it  has  an 
application.  In  that  case  the  facts  were  that  Oibbs  and  one  Daily 
called  on  Blancliard  together.  Oibbs  tisked  Blauchard  if  he  wanted 
to  sell  his  mare,  to  which  Blancliard  replied  in  the  affirmative. 
Oibbs  inquiring  the  price  and  being  told  sixty  dollars,  wanted  to 
know  if  Blanchard  would  take  Daily's  note,  if  he,  Oibbs,  would  also 
sign  it  and  see  it  paid.  To  this  Blanchard  assented.  The  mare 
was  not  present,  and  Oibbs,  being  anxious  to  leave  immediately  for 
home,  said  that  Daily  might  go  with  Blanchard  and  see  the  marc, 
and  if  she  suited  him  he  might  bring  her  back  with  him,  and  sign 
a  note  for  the  price  of  the  mare,  and  that  the  first  time  he,  Oibbs, 
came  to  town  he  would  also  sign  it.  This  arrangement  resulted  in 
the  delivery  of  the  mare  to  Daily,  and  in  liis  signing  a  note  for  the 
agreed  price  payable  at  six  months  from  date.  Oibbs  afterward  in- 
dorsed this  note,  but  did  so  on  Sunday,  and  his  indorsement  was 
in  consequence  admitted  to  be  void.  Blanchard,  after  waiting  more 
than  six  months,  brought  suit  against  Daily  and  Oibbs  jointly  for 
goods  sold  and  delivered.  The  note  was  produced  at  the  trial  and 
tendered  back  to  the  defendants.  There  was  a  verdict  and  judg* 
ment  against  both  Daily  and  Oibbs. 

The  court  in  that  case  charged  the  jury  that  "  if  it  was  the  un- 
derstanding of  the  parties  that  Daily  was  the  purchaser,  and  that 
he  should  give  his  note  to  the  plaintiff  for  the  price,  and  that  Oibbs 
should  so  sign  as  only  to  be  liable  as  indorscr,  the  plaintiff  must 
fail.  If  however  the  understanding  of  the  parties  was  at  the  time 
that  Oibbs  and  Daily  were  the  buyers  of  the  mare,  and  that  both 
were  to  be  liable  as  purchasei's  for  the  purchase  price,  and  accord* 
ingly  should  become  joint  makers  of  a  promissory  note  for  its  pay- 
ment, though  Daily  was  less  relied  upon  by  the  plaintiff  than 
Oibbs,  and  though,  in  ])oint  of  fact,  it  was  understood  that  the 
mare  when  bought  should  belong  to  Daily,  the  plaintiff  is  entitled 
to  recover.  That  the  principle  in  this  class  of  cases  is,  that  if  the 
agreement  be  such  that  two  persons,  in  the  purchase  of  goods,  do 
at  the  same  time  become  co-debtors  to  the  seller  for  the  price,  then 
botli  are  purchasers,  and  the  case  is  not  within  the  statute  of  frauds. 
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and  no  memorandum  in  writing  is  necessary.  But  if  it  be  such  that 
one  at  the  time  becomes  debtor  to  the  seller,  and  the  other  security 
only  for  the  debt,  it  is  within  the  statute  of  frauds,  and  the  under- 
taking of  the  security  is  void,  unless  a  memorandum  of  it  in  writ- 
ing is  made." 

Ul)on  an  appeal,  tlie  Supremo  Court  of  Michigan,  in  the  light 
of  numerous  authorities  cited,  distinguished  and  commented  upon 
in  its  review  of  the  case,  expressed  the  opinion.  Judge  Chuistiancy 
speaking  for  the  court,  that  this  charge  was  not  only  correct;  but 
stated  the  law  applicable  to  the  evidence  in  the  cause  with  remark- 
able clearness.  That  court  continuing  further,  said,  that  ^^  The 
statute  only  applies  to  such  promises  made  in  behalf  or  for  the 
benefit  of  another,  as  would,  if  valid,  create  a  distinct  and  several 
liability  of  the  party  thus  promising;  and  not  a  joint  liability  witlT 
the  party  in  whose  behalf  it  is  made.''  All  the  judges  present,  in- 
cluding Judges  GooLBY  and  Campbell,  concurred  in  affirming  tlie 
judgment. 

Other  cases  may  be  cited  as  according  with  this  Michigan  case. 
Wamwright  v.  StraWj  15  Vt.  215 ;  Hetfield  v.  DoWy  27  N.  J.  L. 
440  ;  Eddy  v.  Davidson^  42  Vt.  50  ;  Dotomy  v.  Huichman,  25  Ind. 
453  ;  PeiiU  v.  Braden,  55  id.  201. 

A  di£Forent  doctrine  as  to  purchases  made  jointly  may  be  deduced 
from  some  other  authors  and  cases,  but  these  other  authors  and 
cases  appear  to  us  to  be  in  the  i*espect  indicated  against  the  weight 
of  authority,  and  not  in  complete  harmony  with  the  statute  of 
of  frauds.  In  this  connection  see  Iglehart's  Treatise  on  Justices  of 
the  PeacQ,  455 ;  Baylies  Sureties,  77  ;  Swift  v.  Pierce,  13  Allen, 
136 ;  Matthews  v.  Milton,  4  Yerg.  575  ;   26  Am.  Dec.  247. 

An  examination  however  of  the  fiicts  of  each  particular  case 
brought  to  our  attention,  and  of  the  questions  actually  presented 
for  decision  in  each,  makes  it  obvious  that  the  seemingly  conflict- 
ing conclusions  arrived  at,  in  many  of  these  cases,  are  much  more 
apparent  than  real. 

In  the  case  in  hearing,  the  jury  in  answer  to  one  of  the  interrog- 
atories submitted  to  them,  found  that  the  appellant  agreed  to  be- 
come joint  purchaser  with  Galbraith  of  goods  to  be  delivered  to  the 
latter  to  the  extent  and  of  the  value  of  tl,500,  and  that  goods  to 
that  extent  and  value  were  sold  to  the  appellant  and  Galbraith 
jointly. 

There  was  evidence,  deducible  from  practically  admitted  facts. 
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tending  to  sustain  this  special  finding  of  the  juiy,  which  waa  in 
harmony  with,  and  in  support  of,  the  general  Teidict,  and  which 
made  this  case  a  parallel  one  in  most  material  respects  with  the 
case  of  Oibbs  r.  Blafichard,  supra. 

The  appellant  has  consequently  no  reason  to  complain  of  the  in- 
structions given  as  above  by  the  Circuit  Court  upon  its  own 
motion. 

Questions  are  made  upon  some  instructions  asked  by  the  appel- 
lant and  refused  by  the  Circuit  Court-,  but  what  we  have  said 
amounts  to  a  practical  decision  of  every  material  question  presented 
in  this  cause. 

The  judgment  is  affirmed  with  costs. 

Judgnimt  affinned. 


BOWEK  y,  ElGHIU 
(91  Ind.  9.) 

Bankruptcy — diteharge  -^Judgment . 

A  diachaii^  in  bankruptcy  does  not  affbct  a  judgment  of  a  State  court  ftgalnat 
the  bankrupt,  obtained  after  the  abjudication  of  bankruptcy,  in  an  aetioii 
pending  at  the  time  of  the  adjudication,  and  not  stayed.    ( See  note,  p.  577.) 

ACTION  for  injunction.    The  complaint  states  the  case.    The 
complainant  had  judgment  below. 

A.  IgUharlf  J.  E.  Iglehart  and  E.  Tatflor,  for  appellants. 

/•  M.  Slhockelfard  and  R.  D.  Ridiardsan,  for  appellee. 

Elliott,  J.  It  is  alleged  in  the  coniplaint  of  the  ap|iellee,  that 
on  tlic  4th  day  of  March,  1878,  the  appellants  instituted  an  action 
against  him  in  the  Superior  Court  of  Yandcrburg  county,  and  on 
the  15th  day  of  that  month  obtained  judgment  against  him  ;  that 
on  the  llth  day  of  the  same  month  he  was  adjudged  a  bankrupt 
under  the  general  law  of  the  United  States;  and  on  the  13th  day  of 
August,  1 878,  obtained  a  discharge.  The  relief  sought  is  an  injunc- 
tion restraining  the  collection  of  the  judgment  obtained  by  (he  ap- 
pellants.   A  demurrer  to  this  complaint  was  overruled  and  cxocp- 
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tion  reserved.  The  answer  of  the  appellants  avers  that  there  was 
due  service  of  snmmons  in  the  action  instituted  by  them  ;  that  all 
the  proceedings  were  regular;  that  they  never  filed  any  claim  against 
the  estate  of  the  appellee,  but  relied  entirely  on  their  judgment. 

The  controlling  question  in  this  case  is  :  Whether  the  appellee, 
having  failed  to  defend  the  action  instituted  against  him,  is  en- 
titled to  the  benefit  of  the  discharge  awarded  him  in  the  bankruptcy 
proceedings. 

There  is  much  conflict  in  the  cases,  but  we  are  inclined  to  think 
that  the  view,  that  the  defendant  must  interpose  the  proceedings  in 
bankniptcy  as  a  defense  to  the  action  prosecuted  against  liim  in  the 
State  court,  is  the  only  one  that  can  be  sustained  on  principle. 

It  is  quite  clear  that  the  State  courts  have  full  jurisdiction,  and 
unless  some  barrier  is  interposed,  may  caiTy  the  cause  to  judgment, 
and  if  the  defendant  desires  to  change  or  impede  the  ordinary 
course  of  procedurc,  he  must  bring  the  proceedings  in  bankruptcy 
to  the  attention  of  the  State  court  and  secure  a  stay  of  proceedings. 
That  he  has  a  right  to  do  this  cannot  be  seriously  questioned. 
Blumcnstiel  Bankruptcy,  482.  One  who  has  a  defense,  and  full 
opportunity  to  avail  himself  of  it,  must  make  it  or  he  cannot  after- 
waurd  assail  the  judgment.  It  he  neglects  to  make  good  the  bene- 
fit of  his  day  in  court,  he  is  guilty  of  such  laches  as  renders  his  ap- 
peal for  judicial  aid  unavailing.  The  question  we  have  in  hand 
was  decided  as  we  now  decide  it,  in  Steadman  v.  Lee^  61  Oa.  68. 
The  court  there  said :  ''  It  will  thus  be  seen  that  the  bankrupt 
must  make  application  in  some  way  to  have  the  proceedings  stayed 
in  the  State  court.  This  he  did  not  do,  so  far  as  the  record  dis- 
closes, and  his  own  laches  has  allowed  this  judgment  of  a  court  of 
competent  jurisdiction  to  be  i*endered  against  him.  We  hold, 
therefore  that  the  judgment  is  good,  and  that  his  dischai'ge  being 
subsequent  thereto,  does  not  relieve  him  from  its  o^ieration. ''  In 
discussing  this  question  Lowell,  J.,  said:  *^  The  argument  for  the 
side  which  the  defendant  assumes  in  this  case  appears  to  me  much 
stronger.  Not  only  the  technical  doctrine  of  mei*ger  is  involved, 
but  the  defendant  has  had  his  day  in  court  and  one  opportunity  to 
plead  this  defense  ;  and  I  take  it  to  be  a  rule  of  the  highest  im- 
portance that  a  defense  which  might  have  been  made-to  the  orig< 
inal  cause  of  action  can  never  be  made  to  the  judgment.  Now  the 
Bankrupt  Act  provides  most  carefully  for  a  stay  of  suit  until  th« 
defendant's  discharge  is  passed  uiK)n ;  giving  by  fair  implicatioui 
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a  power  to  District  Courts  even  to  enjoin  aotUMis  in  State  coorts^ 
contrary  to  the  general  practice.  All  this  is  for  the  very  purpose 
of  enabling  the  bankrupt  to  plead  his  discharge.  If  he  does  not 
choose  to  avail  himself  of  this  right,  what  possible  ground  is  then 
for  saying  that  the  judgment  shall  not  bind  him  ?  Are  we  to  in- 
quire in  each  case  why  his  plea  was  not  set  up  or  why  it  was  ovep- 
niled  ?  It  may  be  that  the  State  court  was  of  opinion  that  the  dis- 
charge,  if  granted,  would  be  no  bar.  We  cannot  impeach  their  de- 
cision collaterally.  It  may  bo  that  the  bankrupt  intended  not  to 
set  up  the  discharge  against  this  creditor.  We  cannot  authorise 
him  to  i-cconsidcr  this  determination  ;  it  may  be  that  he  was  sur- 
prised.*'   In  re  Oallison^  5  Nat.  Bank.  Reg.  353. 

In  8upiK)rtof  this  o2)inion  are  cited  Holbrooky.  Foss,  27  Me.  441 ; 
Fisher  v.  FosSy  30  id.  469;  Pike  v.  McDonald^  32  id,  418;  Sampson  v. 
Clarky  2  Cush.  173;  Woodbury  v.  Perkins,  5  id.  86  ;  51  Am.  Dec.  51; 
Faxon  v.  Baxter,  11  Cush.  35;  Wolcoit  v.  Hodge,  15  Gray,  547.  The 
question  is  tliorouglily  considered  in  the  recent  case  of  Boy n ton  v. 
Ball,  105  111.  G27,  and  a  conclusion  reached  which  harmonizes  with 
ihsitst&tedhj  IjOWELLy  J.,  In  re  Oallison,  supra.  In  Ray  y.  HV^A/, 
119  Mass.  426;  8.  c,  20  Am.  Rep.  333,  it  was  said :  ''If  indeed 
neither  the  bankrupt  nor  the  assignee  moves  for  a  stay  of  proceedingib 
the  court  may  proceed  to  judgment  Dunbar  v.  Baker,  104  Mass. 
211  \Cutter  v.  Evans,  115  id.  27. '*  In  Doe  v.  Childress,  21  WalL 
642,  it  was  said,  that  '^  where  the  power  of  a  State  court  to  proceed 
m  a  suit  is  subject  to  be  impeached,  it  cannot  be  done  except  upon  an 
intervention  by  the  assignee,  who  shall  state  the  facts  and  make  the 
proof  necessary  to  terminate  such  jurisdiction.  *  *  *  In  Kemi 
T.  Downing,  44  Oa.  116,  the  court  say  :  *  The  assignee  may  on  hk 
own  motion  be  made  a  party,  if  for  no  other  reason  than  to  have  it 
properly  made  known  to  the  court  that  the  defendant  has  become 
bankrupt.  He  has  also  a  right  to  move  to  dimiss  the  attachment. 
The  adjudication  of  bankruptcy  must  be  made  known  to  the  couit 
in  some  authentic  mode.  It  may  be  denied,  and  the  State  couzt 
cannot  take  notice  of  the  judgment  of  other  courts  by  intuition. 
They  must  be  brought  to  the  notice  ot  the  court,  and  this  cannot 
be  done  without  parties.' "  It  was  held,  in  the  case  from  which  we 
have  quoted,  that  as  the  assignee  had  failed  to  intervene  in  the 
State  court,  and  question  the  validity  of  the  attachment,  he  could 
not  afterward  impeach  it,  and  this  establishes  the  principle  which 
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we  have  indicated  as  the  correct  one ;  for  if  the  assignee  is  charged 
with  the  duty  of  intervening  and  bringing  the  bankruptcy  proceed- 
ings before  the  State  court,  much  more  is  the  debtor  who  is  person- 
ally and  directly  interested  in  securing  an  effective  discharge.  If  it 
be  negligence  on  the  part  of  the  officer  of  the  law  to  allow  the  State 
court  to  proceed  uninformed,  it  certainly  must  be  so  for  the  debtor 
to  allow  his  day  in  court  to  ]iass  unused.  As  sustaining  the  con- 
elusion  stated  by  us  we  also  cite  In  re  Mansfield,  6  Nat.  Bk.  Beg. 
388 ;  Bradford  v.  Rice,  102  Maas.  472  ;  8.  c,  3  Am.  Rep.  483.  In 
Dtyrmire  v.  Coglyj  8  Blackf.  177,  it  was  held  tliat  a  judgment 
rendered  after  an  adjudication  in  bankruptcy  was  not  affected  by 
tlu*  discharge,  and  although  this  decision  was  mmie  under  the  Bank- 
rupt Act  of  1842,  we  think  it  has  an  important  bearing  on  the 
))rcsent  csise,  inasmuch  as  it  holds  that  discharges  do  not  release 
judgments  rendered  subsequent  to  the  adjudication;  and  this  being 
gi'anted,  it  must  follow  that  the  discharge  relied  on  by  the  appellee 
is  unavailing.  If  he  would  have  avoided  this  result,  he  should  have 
secured  a  stay  of  proceedings,  and  not  have  allowed  the  old  debt  to 
be  transformed  into  anew  one  later  than  the  adjudication,  for  upon 
such  debts,  that  is,  debts  created  subsequent  to  the  adjudication, 
the  discharge  does  not  operate. 

When  the  debt  of  the  appellants  was  put  into  judgment,  their 
claim  was  merged  and  their  right  of  action  bound  up  in  the  judg- 
ment, and  their  debt  was  therefore  subsequent  to  the  adjudication 
in  bankruptcy,  and  not  embraced  by  the  discharge.  This  doctrine 
of  merger  extends  so  far  as  to  merge  a  judgment  on  which  an  action 
18  brought  in  the  last  judgment  and  to  destroy  the  lion  of  the  former. 
Gould  y.  Hayden,  63  Ind.  443.  If  the  judgment  has  this  force 
where  it  rests  on  a  debt  evidenced  by  a  judgment,  it  must  surely 
have  it  when  it  rests  on  an  ordinary  chose  in  action. 

Jtcdghienl  reversed. 

Petition  for  a  rehearing  overruled. 

Hon  BT  VBM.  RsPoaTBB.  —  In  Bovnton  r.  Ball^  105  III  (&;,  cited  In  theprincipa]  cmml 
the  court  eald  :  *1Ske  question  Involved  has  led  to  much  discussion  among  law  writen, 
and  although  tt  has  often  arisen  in  the  courts  of  England  and  the  United  States,  the 
decisions  are  by  no  means  harmonloas  We  have  been  refenea  to  a  large  number  of 
cases  decided  In  England,  where  the  courts  hold  that  a  Judgment  rendered  against  a  bank- 
rupt after  he  was  declared  a  bankrupt,  and  before  the  final  dischaige  was  obtained  upoD 
a  pre-ezisting  debt,  is  released  by  the  disdiarge.  Among  the  number  is  Bland fnrd  ▼.  Fbot« 
1  Cowp  188,  which  Is  a  leading  case  on  the  subject  We  do  not  question  the  rule  in  Eng- 
land, li  IS  uniform ;  but  the  decisions  In  England  cannot  be  relied  upon  as  authority  here, 
for  the  reason  they  are  predicated  on  a  proviilon  in  the  statute  of  that  country  whidi  does 
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BOieztatln  oarlMoknipt  law.    Tbe  substance  of  the  statute  ta,  that  if  the  cndttor  did 
obtain  judgment  before  Una!  discbaige,  and  take  the  debtor  in  ezecutloo,  be  tfwald  bs 
disdiarged  on  motion.    See  dissenting  opinion  of  Bsoifsoar,  Ch.  J  ,  in  ClarH  t.  BmMiiQ,% 
N.  T.  2^^  and  opinion  oT  the  court  in  In  re  Oallitnn,  2  Lowell  C.  C.  74,  where  the  rtattiteol 
England  Isquoted  and  considered.  If  our  banlarupt  law  contained  thessmeproviflioo  asthet 
of  England,  then  the  decisions  of  that  court  might  be  regarded  as  authority.   But  soch 
Is  not  (he  case.    As  stated  before,  in  the  United  States  the  decisions  on  the  quefltloD  tie 
In  direct  oonfflet.   Under  the  Bankrupt  Act  of  IMl,  in  Maine,  Hasnchosetts,  and  tome 
other  States,  It  was  held  that  a  discharge  in  bankruptcy  did  not  releaae  a  Judgmen* 
rendered  against  the  bankrupt  pending  the  proceedings  in  bankruptcy ;  that  where  a 
judgment  Is  recovered  on  a  debc  provable  under  the  bankrupt  proceedings  against  the 
iMuikrupt,  the  original  debt  becomes  merged  and  extinguished  In  the  judgment,  which  \b 
not  provable  sgaiost  the  bankrupt.    Hofbmofc  v.  FVim,  27  Me.  441 ;  FUher  v  Fot*^  30  id. 
430 :  Pike  v.  McDnnaltl,  82  id  418 ;  Sampaon  v.  Oark,  t  Cush.  m ;  TToodhury  v  PtrMM, 
5  id.  88;  FajTon  ▼.  BaxUr,  11  id.  35,  51  Am.  Dec.  51.  In  New  York,  Vermont,  andsomeother 
States  it  has  been  held  that  If  the  debt  upon  which  the  judgment  was  rendered  was  one 
provable  against  the  bankrupt,  and  would  be  cut  off  by  the  discharge,  the  judgment  ren. 
dered  upon  such  a  debt  would  be  barred  and  cut  off  by  the  discharge.    Hdrritigtoii  ▼. 
JIf ci^au0Mo)i,  20  Vt. 293 ;  Dotrner  v.  i7olod^26  id.  307;  Dresser  v.  BrookStd  Barb.  C29: 
Churehr.  RowHng,ZS.  Y.  116. 

"  We  shall   not  however  stop  to  determine  what  Is  the  correct  rule  under  the  act  ot 
1841,  as  there  is,  In  our  judgment,  a  marked  distinction  existing  between  the  act  of  1841 
and  the  act  of  1887.    The  act  of  1841  made  no  provision  whatever  for  the  postponement  of 
an  action  pending  against  a  bankrupt  between  the  time  he  was  adjudged  a  bankrapt  and 
the  time  be  received  a  final  discharge.    This  seeming  defect  in  the  act  of  1841  was  cured 
by  the  provision  contained  In  section  5106  of  the  act  of  1867,  In  these  words  :    *  Any  sack 
suit  or  proceedings  shall,  upon  the  application  of  the  banknipt,  be  stayed  to  await  the 
determination  of  the  court  of  bankruptcy  on  the  question  of  the  discharge.'    Here  is  a 
complete  remedy  provided,  if  the  bankrupt  desires  to  avail  of  it,  to  prevent  a  judgment 
from  being  rendered  against  him  until  he  can  procure  a  flnal  discharge.    The  object  of 
course,  was  to  prevent  a  judgment  which  the  dlschai^  might  not  relieve  the  bankrupt 
from,  as  held  by  the  courts  of  Maine  and  Massachusetts,  until  the  discharge  should  be 
granted,  which  the  bankrupt  could  then  plead  In  bar  of  the  pending  action  against  him, 
and  thus  prevent  the  rendition  of  a  judgment  In  the  oourt  In  which  the  action  might  be 
pending. 

*'  Under  section  5119,  Boynton*8  discharge  relieved  him  of  all  debts  which  were  or  might 
have  been  proved  against  his  estate  In  bankruptcy.    Was  the  judgment  In  question  a  debt 
of  that  character  r    Obviously,  the  section  means  all  indebtedness  existing  aft  the  time 
Boynton  was  declared  a  bankrupt,  which  was  April  15,  1878.    At  this  date  the  Judgment 
was  not  in  existence,  as  It  was  not  rendered  until  December,  1879.    But  It  is  said  the  debt 
upon  which  the  judgment  was  rendered  was  In  existence  at  the  time  Boynton  was  adjudged 
a  banknipt,  and  as  the  original  indebtedness  was  provable,  and  would  have  been  barred 
by  the  discharge,  the  judgment  stands  in  the  same  position.    It  may  be  regarded  a  well 
settled  and  uniform  rule  of  law,  that  every  cause  of  action  will.  If  recovered  upon,  merge 
Into  the  judgment  or  decree.   Freeman  on  Judgments,  $  216.   If  the  action  Is  upon  a 
simpl«^  contract,  a  bond,  or  a  judgment  of  a  court  of  record,  in  either  case,  when  a  recovery 
Is  had  the  cause  of  action  is  merged  Into  the  judgment,  when  a  judgment  has  been 
rendered.  Freeman,  In  his  work  on  Judgments,  1217,  says:  *  Every  judg-ment  is  for 
most  purposes  to  be  regarded  as  a  new  d(»bt,  the  cnief ,  and  perhaps  the  oniy  exception 
being  In  cases  where  the  technical  operation  of  the  doctrine  of  merger  would  produce 
manifest  hardships,  and  even  these  cases  are  by  no  means  universally  oxceptecl.    This 
new  debt  is  not,  in  general,  affected  by  the  character  of  the  old  one.*    The  author,  la 
section  ^5  however,  says :    *In  no  class  of  cases  has  the  technical  operation   of  the 
doctrine  of  merger  been  so  frequently  limited  as  In  those  where  the  effect  of  a  diachavge 
under  laws  for  the  relief  of  Insolvents  had  to  be  determined.* 

**  An  able  discussion  of  this  subject  may  be  found  In  Qould  v.  HoQden^  63  Ind.  448. 
where  a  judgment  had  been  rendered  in  a  court  of  record  in  that  State,  and  stfterward  a 
tecovery  was  had  on  the  judgment  in  the  State  of  Ohio.    The  question  was  whether  tha 
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iint  judgment  wasio  merged  and  alMorbed  in  the  seoond  Judgment  as  to  destroy  the  Ben 
and  validity  of  the  first  judgment.  It  is  there  said :  *  The  plalDtlff  may  enforce  its  coU 
lectton  hy  the  process  of  the  court  In  which  he  obtained  his  Judgment,  or  he  may,  if  he 
elect  so  to  do,  use  his.  Judgment,  as  an  original  cause  of  action,  and  bring  suit  thereon 
In  the  same  or  some  other  court  of  competent  jurisdiction,  and  prosecute  such  suit  to 
final  judgment.  This  procedure  he  may  pursue  as  often  as  he  elects,  usiog  the  Judgment 
last  obtained  as  a  cause  of  action  on  which  to  obtain  the  next  succeeding  judgment ;  Init 
the  Tery  freedom  with  which  this  may  be  done,  od  {ft/lnitunv— and  we  know  of  no  law  or 
legal  principle  which  would  preTent  Its  unending*repetition«— Is  to  our  minds  a  convincing 
and  condurive  reason  why  each  successive  personal  Judgment  ought  to,  and  must  be  re- 
garded a^  a  complete  merger  and  extinguishment  of  the  preceding  Judgment,  with  all  Its 
qualities  and  incidents  Each  successive  personal  Judgment  is  a  new  *  debt  of  record,*  In 
which  the  precedent  debt,  though  theretofore  evidenced  by  a  Judgment,  is  as  completely 
merged  and  absorbed  as  it  would  have  been  if  it  bad  been  evidenced  by  note,  bili,  bond,  or 
any  other  evidence  of  debt* 

In  the  case  of  /«  re  QaJkUo^u  2  Lowell  C.  C.  74,  Lowrll,  J.,  in  discussing  this  ques- 
tion after  reviewing  various  authorities,  says:  *  For  the  reasons  given,  and  upon  careful 
examination  of  the  decisions,  1  am  of  opinion  that  a  Judgnoent  obtained  after  the  adjudi- 
cation ill  bankruptcy  creates  a  new  debt  which  cannot  be  proved  in  bankruptcy,  because 
the  Judgment  Is  a  mender  and  creates  a  new  debt,  and  that  the  Judgment  creditor  cannot 
oppose  the  discharge  because  he  has  no  provable  debt,  and  because  the  discharge  will  be 
no  bar  to  the  Judgment.' 

*  Tliere  are  cases  which  hold  a  contrary  view.  While  the  general  doctrine  of  merger 
Is  admitted.  It  is  held  that  the  rendition  of  a  Judgment  does  not,  within  the  meaning  of 
the  law  create  a  new  debt.  Such  are  Dreaer  v  Brooks,  3  Barb.  429 ;  Dawson  v.  Harts 
fietd,  79  N.  C.  334 ;  /»  re  Stephens^  4  N.  B.  8G9 ,  In  re  Brown^  3  id.  583.  Bud  we  are  satis- 
fied the  better  doctrine,  and  that  too  established  by  the  later  decisions,  is  that  a  Judg- 
ment rendered  after  an  'adjudication  in  bankruptcy  creates  a  debt  which  cannot  be 
proved  against  the  bankrupt*s  estate,—  that  the  indebtedness  existing  prior  to  the  recov. 
enr  becomes  merged  in  the  judgment. 

**  If  however  we  are  not  correct  in  this  view,  there  is  another  ground  which  will  pre* 

elude  the  bankrupt  from  Impeaching  the  Judgment,  which  has  been  clearly  stated  by  the 

Supreme  Court  of  Massachusetts  In  Bradford  v.  Rtce,  103  Mass.  479;  s.  c,  8  Am.  Rep. 

483.    The  court  after  holding  that  a  debt  provable  against  the  bankrupt,  when  reduced  to 

judgment,  pending  the  proceeding,  is  merged  and  extinguished,  then  suys :    *  The  credit 

tor  by  taking  Judgment  and  so  changing  the  form  of  his  debt,  and  securing  to  himself  the 

benefit  of  cooclusivo  and  permanent  evidence  of  it,  and  an  extension  of  the  period  of 

'*  nmltation  of  an  action  thereon,  is  held  on  his  part  to  have  elected  to  look  to  the  debtor 

^  personally  and  to  abandon  the  right  to  prove  against  his  estate  ,  and  the  debtor  on  the 

<itber  hand,  who  might  have  protected  himself  by  moving  the  court  In  which  the  action 

i '  was  pending  for  a  continuance,  in  order  to  afford  him  an  opportunity  to  obtain  and  plead 

,v  a  certificate  of  discharge,  is  held  by  omitting  to  make  such  a  motion  before  Judgment,  to 

ert  have  waived  his  right  to  set  up  his  certificate  against  the  plaintiff's  claim,— and  therefore 

the  rights  of  both  parties  must  be  governed  by  the  Judgment  which  the  one  has  moved  tor 

and  the  other  has  suffered  to  be  rendered.* 

*•  What  right  hss  Boynton  to  complain  that  a  Judgment  was  rendered  against  him  In  the 

iT  Stephenson  Circuit  Court?    He  was  served  with  process,  appeared  and  pleaded  to  the 

'.  i^  action.    He  knew  the  action  was  pending  when  he  was  adjudged  a  bankrupt,  and  he 

:^'  knew  that  he  could  obtain  a  stay  of  proceedings,  by  entering  a  motion  for  that  purpose, 

^  until  ho  could  obtain  a  discharge  and  plead  It  In  bar  of  the  action,  and  yet  he  made  no 

effort  whatever  to  procure  a  stay,  but  on  the  other  hand,  voluntarily  submitted  to  a  trial. 

It  was  his  own  negligence  which  led  to  the  Judgment  which  he  now  seeks  by  motion  to 

avoid      A  motion  tor  relief,  as  against  a  Judgment  of  this  character,  may  be  treated  as  an 

equitable  proceeding ;  and  it  Is  a  well-established  rule  that  a  party  who  fails  to  make  a  de- 


^*^.si*  fenae  at  law  shall  not  be  oermltted  to  come  Into  equity  and  have  such  defense  allowed, 

unless  he  can  show  lie  was  prevented  by  accident,  mistake  or  fraud,  which  is  not  pre- 

^  ^  tended  in  this  case.    Twine  v.  Oagintd^t  57  111.  345.    The  Circuit  Court  did  not  lose  jurisdio- 


'^^*l  t^y'  Uon  of  the  case  because  Boynton  was  adjudged  a  bankrupt,  but  as  was  held  in  Eyster  y. 
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Qoi,  1  OUo.  HI,  It  was  the  duty  of  the  court  to  proceed  with  the  caueei  iintU  toy 
pleadings  the  court  waa  inConned  of  the  changed  relations  of  the  parties.  Bee  alsoi 
Hviden  w  Skerwood.  84  HI  9S.  The  Circuit  Court  could  do  nothing  lens  than  proceed 
with  the  csee  to  flasl  jadgmeDt,  and  as  the  judgment  is  to  be  regarded  as  the  joint  act  of 
Boyntoo.  who  of  his  own  choice,  allowed  it  to  be  rendered,  and  of  the  plsfntjff,  upon 
whose  motion  It  was  rendered,  the  rights  of  these  two  parties  must  be  regarded  as  floslly 
settled  bgr  that  judgOMnt.  Weare  not  aware  of  any  esse  that  holds  that  where  a  defense 
might  have  been  made  to  a  pending  cause  of  action,but  was  not  set  np  solely  through  the 
negligence  of  a  defendant,  such  defendant  msy  afterward  interpoee  the  same  defense  to 
the  judgment  which  fans  .been  rendered  against  him.  It  Is  ordinarily  enough  that  a  party 
hss  had  a  dsj  In  court  and  an  opportunity  to  plead  his  defense.  The  Bankrupt  Act  In 
dear  terms  provides  for  the  stay  of  an  sctlon  which  may  be  Instituted  sgainst  the  banlr- 
nipt  until  his  disduuige  is  passed  upon.  This  statutory  provision  was  incoiporated  into 
the  law  for  the  puifwee  of  enabling  a  defendant,  situated  as  was  appellant,  to  plead  hia 
discharge  in  bar  of  the  action ;  bat  as  appellant  gave  no  heed  whatever  to  the  law,  and 
through  his  oiwn  aegllgenoe  allowed  a  judgment  to  be  rendered  against  him,  what  reason 
can  be  urged  for  hoMIng  that  the  judgment  shall  not  be  binding  upon  himf  None  Is  per-> 
ceived." 
Soon,  C.  J.t  and  Dioair,  J.,  disseated. 
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lee^^iwmerBhip — ecuemeni  to  flow. 

loe  fonned  on  a  pond  belongs  to  the  owner  of  the  fee  and  not  to  tlie  owner  of 

a  mere  easement  to  flow. 

rpHE  opinion  states  the  questioiu 

J.  D.  JfiUer,  F.  E.  Gavin,  H.  Berry,  F.  Berry,  B.  F.  Claypool, 
L.  T.  Michener  and  71  B.  Adams,  for  appellant 

J.  S.  BtUUr,  for  appellees. 

Elliott,  J.  Under  the  general  internal  improTement  act  of 
1836,  the  State,  in  1837,  for  the  purposes  of  constructing  a  canal, 
seized  land  then  owned  by  the  heirs  of  Charles  Collett  During 
that  year,  and  prior  to  1842,  work  was  done  upon  the  canal  by  the 
State  ;  at  the  session  of  the  legislature  of  the  year  1842  a  corpora- 
tion was  created,  named  the  White  Water  Valley  Canal  Company, 
and  all  the  right  and  title  of  the  State  to  the  land  seized  was  vested 
in  that  corporation ;  the  canal  was  afterward  completed,  and  was 
operated  by  the  grantee  of  the  State  until  the  year  1865  ;  m  Dc* 
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oember  of  that  year  the  caual  company  coii?eyed  its  estate  in  the 
oanal  and  appui*tenance6y  reserving,  however,  all  water  power  and 
all  water  rights  owned  by  itself  or  its  lessees  ;  the  grantee  of  the 
canal  company  leased  to  the  appellant  all  the  unoccupied  water  on 
that  part  of  the  canal  which  is  upon  the  land  once  owned  by  the 
GoUett  heii*s ;  on  that  land  there  was  a  low  piece  of  ground  through 
which  the  canal  passed  ;  upon  this  low  piece,  and  immediately  ad- 
joining the  bank  of  the  canal,  is  a  large  pond  formed  by  the  water 
thrown  from  the  cliannel  of  the  canal ;  on  this  pond  ice  formed  in 
the  winter  of  1878  and  1879,  and  was  cut  and  appropriated  by  the 
apiiellees,  who  were  the  defendants  below. 

It  is  within  the  power  of  the  legislature  to  authorize  the  seizure 
of  the  fee,  when  that  estate  is  required  for  the  public  purpose. 
When  the  fee  is  taken,  the  owner  must  be  awarded,  as  compensa* 
tiou,  tlie  value  of  that  estate.  Our  cases  declare  that  the  act  of 
183G  authorized  the  seizure  of  the  fee,  and  that  this  was  the  estate 
taken  by  the  State  and  transmitted  to  the  grantees.  Oiiy  of  L<h 
ganspori  v.  Shirk,  88  Ind.  563  ;  Cromie  v.  Board,  etc.,  71  id.  208  ; 
Nelson  v.  Flefining,  56  id.  310 ;  Water  Works  Co.  v.  Burkhart,  41 
id.  364.  It  is  not  without  reluctance  that  we  yield  to  the  rule  de^ 
ckred  in  these  cases,  but  we  feel  that  it  has  become  a  rule  of  prop- 
erty which  we  should  not  change. 

It  is  not  necessary  that  one  claiming  an  estate  in  land  by  vir- 
tue of  an  appropriation  made  by  the  State,  under  the  right  of  emi- 
nent domain,  should  affirmatively  show  that  compensation  has  been 
paid,  where  it  appears  that  the  land-owner  filed  no  claim  within 
the  time  limited  by  law.  If  a  claim  is  not  filed  within  the  time 
limited,  it  is  regarded  as  having  been  waived.  Nehon  v.  Fleming, 
supra;  Cooley Const.  Lim.  (6th  ed.)>  top  p.  695. 

The  State  had  a  right  to  take  and  transmit  a  fee  upon  due  com* 
pensation,  and  as  no  claim  was  filed  within  the  time  limited,  and 
possession  has  been  held  by  the  State  and  her  grantees  for  a  period 
ef  more  than  forty  years,  we  must  conclude  that  a  fee  to  the  canal 
did  vest  m  the  appellant  as  the  grantee  of  the  State. 

The  title  which  the  appellant  acquired  was  to  the  canal  and  its 
appurtenances.  SJieets  v.  Selden,  2  Wall.  177.  If  the  land  on 
which  the  ice  formed  can  be  deemed  an  appurtenance,  then  the 
State  acquired  and  transmitted  it  to  her  grantee.  But  laud  can 
never  be  appurtenant  to  land  This  old  rule,  old  as  the  law  itself, 
forbids  the  conclusion  that  the  land  passed  as  an  appurtenance. 
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The  right  to  flow  lands  conveys  no  right  to  the  land  itself ;  it 
vests  a  mere  easement  in  the  possessor.  The  right  which  the  canal 
company  had  in  the  land  adjoining  the  channel  of  the  canal  was  an 
easement  and  nothing  mcv3  The  ^lond  which  formed  is  not  shown 
to  have  been  a  reservoii  or  basin  of  the  canal,  nor  to  have  consti* 
tuted  any  part  of  the  channel.  All  tnat  can  be  inferred  from  the 
nse  of  the  low  gionnd  by  the  appellant  and  its  grantors  is  tliat  there 
existed  a  right  to  overflow  it.  A  prescriptive  nght  can  never  be 
broader  than  the  claim  evidenced  by  user.  Phear  Rights  of  Water, 
90. 

The  appellant  owns  an  easement  vesting  in  it  a  right  to  do  what- 
ever the  owner  of  an  easement  to  overflow  another's  land  may  right- 
fully do  y  the  owners  of  the  fee  i)06ses8  the  right  to  do  all  acts  which 
a  land-owner  may  lawfully  do,  not  inconsistent  with,  or  injurious 
to,  the  easement  The  former  as  owner  of  the  dominant  estate  has 
all  the  rights  that  such  an  estate  confers ;  the  latter  all  the  rights 
of  an  owner  of  land  burdened  with  an  easement 

We  come  to  the  decisive  question  :  Is  the  owner  of  an  easement 
to  flow  another's  land  entitled  to  the  ice  which  fonns  on  the  water 
covering  the  land  ?  There  is  some  diversity  of  opinion  upon  this 
question,  but  our  decisions  declare  that  the  ice  belongs  to  the  owner 
of  the  servient  estate.  In  SMe  v.  Potimeyer,  33  Ind.  402 ;  s.  c, 
5  Am.  Hep.  224,  the  question  was  examined  thoroughly,  and  it  was 
held  that  the  land-owner  might  cut  the  ice,  provided  no  injury  was 
done  to  the  rights  of  the  owner  of  the  dominant  estate ;  and  this 
was  the  decision  in  Edgerton  v.  Hnffy  26  Ind.  35.  This  last  case 
has,  it  is  true,  been  overruled  upon  one  point,  but  not  upon  the 
point  to  which  it  is  here  cited.  Again,  in  Julien  v.  Waodsmatt,  82 
Ind.  5G8,  this  question  came  before  the  court,  and  it  was  held  that 
the  right  to  overflow  the  land  of  another  for  mill  puq^oses  did  not 
confer  the  right  to  cut  the  ice  formed  on  the  pond.  The  doctrino 
of  tliese  cases  is  consistent  with  long  established  principles,  and  is 
supiiorted  by  analogous  cases.  The  owner  of  a  servient  estate  has 
a  right  to  all  the  profits  which  may  arise  from  the  soil,  and  may 
make  such  a  use  of  the  soil  as  is  not  inconsistent  with  the  easement  • 
In  the  old  case  of  OoodlitU'y.  Alter,  1  Burr.  133,  it  is  said  that 
**  The  owner  of  the  soil  has  a  right  to  all  above  and  under  ground, 
except  only  the  right  of  passage,  for  the  king  and  his  people." 
This  general  doctrine  applies  to  a  private  way.  Oates  may  be 
erected  across  it,  wells  may  be  dug  on  it,  water  ways  may  bo  con- 
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ttruoted  under  it^  sea  weed  may  be  gathered  off  of  it,  and  herbage 
may  be  cropped  from  it.  Bean  v.  Ool&man,  44  N.  H.  539  ;  ff Linda 
▼.  Lothrapj  21  Pick.  292 ;  Baker  y.  Pnchy  45  Md.  837 ;  B.  o.,  24 
Am.  Rep.  506;  Enians  v.  TurnbuU^  3  Am.  Dec.  427,  xl  An 
admirable  statement  of  the  mle  is  that  of  the  court  in  MaxwM  t. 
Me.iiee,  9  fi.  Monr.  20.  There,  in  speaking  of  the  grant  of  an 
easement,  it  was  said  :  "  Notwithstanding  such  a  grant,  there 
remains  with  the  grantor  the  right  of  full  dominion  and  use  of  the 
land,  eicept  so  far  as  a  limitation  of  his  right  is  essential  to  the 
fair  enjoyment  of  the  right  of  way  which  ho  htis  gr&uted.  It  is  not 
necessary  that  the  grantor  should  expressly  reserve  any  right  which 
he  may  exercise  consistently  with  a  fair  enjoyment  of  the  grant. 
Such  rights  remain  with  him  because  they  are  not  granted.  And 
for  the  same  reason  the  exercise  of  any  of  them  cannot  be  com- 
plained of  by  the  grantee,  who  can  claim  no  other  limitation  upon 
the  rights  of  the  grantor,  but  such  as  are  expressed  in  the  grant,  or 
necessarily  implied  in  the  right  of  reasonable  enjoyment"  The 
right  of  a  mill-owner  to  pond  water  on  another's  land,  the  right  of 
one  owner  to  use  another's  land  for  a  sluice  way,  the  right  of  one 
owner  to  use  another's  land  for  drainage  purposes,  are  all  ease- 
ments, and  nothing  more.  Boer  y.  Martin,  8  Blackf .  317 ;  Snawden 
y.  WUas,  19  Ind.  10.  Easements  do  not  take  from  the  owner  of  the 
fee  the  right  to  nuike  any  profitable  use  he  can  of  his  property  not 
inconsistent  with  the  enjoyment  of  the  dominant  estate.  It  ia 
immaterial  whether  the  easement  is  to  flow  water  over  the  land  or 
to  pond  it  on  the  land,  in  either  case,  as  said  in  Mason  y.  Hill,  5  B. 
&  Ad.  1,  the  owner  of  the  fee  may  use  it  for  **  profitable  purposes." 
Such  a  right  is  said  to  be  *^a  privilege  without  profit."  Earl  v. 
De  Hart,  1  Beas.  280.  The  right  to  back  or  pond  water  on  the  land 
of  another,  whether  acquired  under  the  statute  or  by  prescription, 
gives  no  right  to  the  land  itself,  nor  to  the  profits  which  a  use  of  it, 
not  injurious  to  the  easement,  will  produce.  WtUiams  v.  Nelson, 
23  Pick.  141 ;  34  Am.  Dec.  45 ,  Paine  v.  Woods,  108  Mass.  160 ; 
Storm  v.  Manehanff  Co.,  13  Allen,  10.  The  close  analogy  between 
the  class  of  cases  to  which  we  have  referred  and  those  of  State  y. 
Pottmeyer,  supra,  and  Edgerton  v.  Huff,  supra,  is  very  readily 
perceived,  and  is  strong  proof  that  the  latter  cases  are  founded  on 
lolid  principle,  for  no  one  doubts  that  the  former  are  well  grounded 
in  principle. 
There  are  well-considerod  cases  directly  sustaining  the  view 
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adopted  by  our  decisions.  In  Dodge  y.  Berry,  26  Hun,  246,  it  was 
held  that  a  mill-owner  who  has  the  right  to  flow  the  lands  of 
another  does  not  own  the  ice  which  forms  over  the  lands  of  such 
person,  and  that  the  latter  may  take  the  ice  unless  he  perceptibly 
injures  the  owner  of  the  mill.  The  same  conclusion  ^was  reached 
in  Marshall  t.  Peters,  12  How.  Pr.  218.  The  court  in  Washing- 
ton Ice  Co.  V.  Slwrtall,  101  IIL  46;  40  Am.  Rep,  196,  held  that  ice 
belonged  to  the  owner  of  the  fee,  and  in  the  course  ot  the  opinion 
said:  ''The  views  we  hold  are  in  accordance  with  the  holding  in 
Slate  V.  Pottftieger,  33  Ind.  402,  that  when  the  water  of  a  flow- 
mg  stream  running  in  its  natural  channel  is  congealed,  the  ice  at- 
tached to  the  soil  constitutes  a  part  of  the  land,  and  belongs  to  the 
owner  of  the  bed  of  the  stream,  and  he  has  the  right  to  prevent  its 
removal."  This  doctnne  is  again  held  in  Village  of  Brooklyn  v. 
Smith,  104  HI  429  ;  s.  o.,  44  Am.  Bep.  90. 

In  Paine  y.  Woods,  108  Mass  160,  the  court  thus  stated  the  law 
upon  this  subject:  **  The  owner  of  the  land  thereby  flowed  must 
not  indeed  draw  off  by  canals,  aqueducts  or  ditches,  the  water 
which  has  been  raised  by  the  dam*  Cook  v.  Hull,  3  Pick.  269;  15  Am. 
Dec.  208;  Slonn  y.  Manehaug  Co.,  13  Allen,  10.  But  he  may  use  it 
for  watering  his  cattle,  or  irrigating  his  crops  and  gardens,  or  any 
other  reasonable  purpose  which  does  not  practically  and  in  a  per* 
oeptible  and  substantial  degree  impair  the  right  to  run  the  mill ; 
and  so  he  may  take  and  carry  away  the  water  when  formed  into 
ioe,  for  use  or  sale,  provided  he  does  not  thereby  appreciably  dimin« 
ish  the  head  of  water  at  the  dam  of  the  mill-owner.  Cummifigs  v. 
Barrett^  10  Gush.  186.  And  his  land  may  be  of  peculiar  yalue  by 
reason  of  its  situation  affording  opportunities  to  do  this.  Ham  r, 
Salem f  100  Mass.  350."  These  cases  lend  strong  support  to  the 
doctrine  which  prevails  in  this  court,  and  with  the  exception  of  the 
cases  of  Mill  RiveVy  etc^y  Co-  v.  Smith,  34  Conn.  462,  and  Myer  v. 
WJii taker,  5  Abbott  N.  C.  172,  we  have  found  none  asserting  a 
contrary  doctnne.  Of  the  latter  case  we  need  only  say  it  is  con- 
fessedly against  the  weight  of  authority,  is  condemned  by  the  courts 
of  the  same  State,  is  the  decision  of  a  single  judge,  and  is  not  well 
reasoned.  The  decision  in  the  first  of  these  cases  is  that  of  a  di* 
vided  court,  and  the  reasoning  upon  which  it  is  founded  is  unsat- 
isfactory. It  proceeds  thus :  ''  Many  of  the  mill  ponds  of  the 
State,  used  in  tiie  grinding  of  grain  and  sawing  of  timber,  are  small 
and  shallow,  and  often  in  the  winter  season,  when  rain  falls  infre- 
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quently  and  the  fountains  are  rrozen,  water  is  scarce^  and  any  thing 
which  further  lessens  it  is  a  material  injury."  This  seems  to  us  a 
narrow  view,  and  one  not  m  harmony  witli  authority  or  consist- 
ent with  sound  principle.  It  may  iM)8sib1y  be  that  if  the  evidence 
in  a  particular  case  should  show  diminution  of  tlie  supply  of  water, 
the  land-owner  might  then  be  prevented  from  taking  ice;  this  how- 
ever affords  no  ground  for  a  broad,  general  rule;  the  court  has  as  lit- 
tle ground  for  presuming  that  tiiking  the  icf  would  diminish  tho  sup- 
ply of  water,  as  for  presuming  that  allowing  a  dozen,  or  a  half  dozen 
horses  to  drink  from  the  pond  would  appreciably  injure  the  owner 
of  the  easemento  It  is  difficult,  if  not  impossible,  to  reconcile  the 
ruling  in  that  case  with  the  decision  in  the  aubsequent  case  of 
Seeley  v.  Brushy  35  Conn.  419 ;  but  however  this  may  be,  we  are 
clear  that  it  is  not  a  case  which  should  be  regarded  as  authority. 
It  is  a  mistake  to  suppose  that  the  case  of  Higgxns  v.  Kusterer,  41 
Mich.  318;  s.  c,  32  Am.  Rep.  IGO,  is  against  the  views  of  this 
court,  for  nothing  more  is  there  decided  than  that  parties  may,  by 
express  contract,  treat  ice  as  peraonal  property.  It  is  said  in  that 
case  that  ^Hhere  can  be  no  doubt  that  the  original  title  to  the  ice 
must  be  in  the  possessor  of  the  water  where  it  is  formed , "  and 
this  is  in  harmony  with  our  cases.  In  a  later  case  in  the  same 
court,  it  was  held  that  a  riparian  proprietor  had  a  right  to  gather 
ice  on  a  nayigable  river,  and  that  the  owners  of  a  boat  which  care- 
lessly destroyed  it  were  liable.  Peoples  Ice  Co.  v.  Steamer  "  Excel* 
sior,"  U  Mich.  229;  s.  c,  38  Am.  Rep.  246.  The  right  of  tho 
riparian  proprietor  was  likened  to  that  of  the  owners  of  land  ad- 
joining a  public  road  or  street,  and  upon  this  basis  was  grounded 
his  right  to  recover.  This  is  the  real  foundation  of  our  own  cases, 
and  they  are  therefore  supported,  indirectly,  at  least,  by  the  one 
jnst  cited.  The  case  of  Wood  v.  Fowler,  26  Kans.  682;  s,  c,  40  Am. 
Rep.  330,  decides  that  where  the  stream  is  a  navigable  one,  and  the 
adjoining  proprietor  owns  only  to  the  bank,  he  has  no  superior 
daim  to  the  ice;  but  the  court  refers  with  appi*oval  to  the  cases 
which  hold  that  where  the  riparian  proprietor  owns  the  land  ho 
also  owns  the  ice. 

Our  conclusion  is,  that  where  the  user  is  of  such  a  character  as  to 
establish  an  easement  to  pond  water,  on  the  land,  or  to  use  it  as  a 
water  way  for  surplus  water,  the  right  to  gather  ice  which  forms 
on  tho  pond  is  in  the  owner  of  the  fee,  and  not  in  the  owner  of 
the  dominant  estate.  Judgment  affirmed. 
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(Mliid.  m.) 
CopUrati  —  wager  as  to  mamiage. 

k  oontmot  to  pay  mofiej  cmi  condition  that  the  pajee  shall  not  many  within  two 
yearn,  and  if  he  does,  then  lo  pay  a  certain  enm  per  day  darioif  the  time  be 
remains  unmarried,  ia  Invalid,  and  money  paid  in  ooneideration  of  It  can- 
not be  reoovered. 

ACTION  for  money  had  and  received.     The  opinion  states  the 
case.     The  defendant  had  judgment  belov. 

D.  T.  Taylor  and  J*  M.  Smith,  for  appellant. 

/.  W,  Hlsadingion  and  J.  J.  M.  LaFoUsile,  for  appellees. 

Fbakklik,  G.  Appellant  sued  appellees  for  money  luid  and  re* 
oeived^and  upon  four  several  certificates  of  membership  in  the  Imme- 
diate  Marriage  Benefit  Association  of  Dunkirk.  The  appellees  are 
sued  as  partners. 

The  certificates  show  that  there  was  an  assumed  corporation  that 
issued  them^  and  that  appellee  Payton  was  acting  as  its  president, 
and  appellee  Monroe  as  its  secretary,  in  the  issuing  of  the  certifi- 
cates. The  record  nowhere  shows  the  relation  of  the  other  appel* 
less  with  the  institution. 

The  complaint  consists  of  five  paragraphs.  The  1st  is  the  com- 
mon count  for  money  had  and  received  ;  the  2d,  8d,  4th  and  5th 
are  based  upon  the  several  certificates  of  membership,  one  in  each 
of  the  classes  of  benefits.  Glass  A.  at  the  rate  of  $  65  per  day  ; 
class  B,  $1.30  per  day,  class  G,  $1.65  per  day;  dass  D,  $5.50  pei 
day,  for  each  day  until  the  applicant  should  be  married. 

The  certificates  were  dated  October  18,  1881,  and  the  applicant 
was  mamed  November  9, 1881.  The  certificates  were  issued  to  one 
Moody,  the  applicant,  and  at  the  same  time  were  transferred  by 
delivery  to  appellant 

A  demurrer  was  sustamed  to  each  of  the  paragraphs  of  the  com- 
plaint that  was  based  upon  any  one  of  the  several  certificates. 

An  answer  in  three  paragraphs  was  filed  to  the  Ist  paragraph 
of  the  complaint  The  first  was  a  denial ;  a  demurrer  was  sustained 
to  the  2d  and  overruled  as  to  the  3d.    A  reply  was  filed  to  the  3d« 


MAY  TERM,  1883.  ^Sl 


Ghallaat  ▼.  PbjUul 


and  the  cause  was  submitted  to  the  court  for  trial  At  the  request 
of  appellant,  the  court  made  a  special  finding,  and  stated  its  con- 
clusions of  law.  Appellant  excepted  to  the  conclusions  of  law^ 
and  judgment  was  rendered  for  appellees* 

The  errors  assigned  are  : 

1st  Sustaining  the  demurrer  to  the  2d,  3d,  4th  and  5th  para- 
graphs of  the  complaint. 

2d.  Overruling  motion  to  strike  out  2d  and  3d  paragraphs  of  the 
answer. 

3d.  Overruling  the  demurrer  to  the  3d  paragraph  of  the  answer. 

4tli.  Overruling  exceptions  to  the  conclusions  of  law. 

The  certificates  are  all  aUke  except  as  to  the  amounts  to  be  paid 
in  by  the  applicant  and  paid  out  by  the  association. 

These  paragraphs  of  the  complaint  correspond  with  the  respective 
certificates. 

Counsel  have  discussed  the  5th  paragraph,  based  upon  the  certi- 
ficate in  class  D,  and  have  applied  their  reasomng  alike  to  each  of 
the  others. 

That  exhibit  reads  as  follows : 

"Exhibit  D. 
'*  Na  71.  $3,96a 

''  The  Immediaie  Marriage  BenefU  Associaiton  of  Ihinkirk,  Indi-^ 

ana.     Close  2). 

^*  This  certificate  of  membership  witnesseth:  That  the  Immediate 
Marriage  Benefit  Association  of  Dunkirk,  Indiana,  in  consideration 
of  the  representation  made  in  the  application  for  membership,  and 
payment  of  thirty  dollars  for  membership  fee,  and  the  future  pay- 
ment to  be  made  of  all  future  assessments  of  nine  dollars  on  the 
lawful  marriage  of  each  member  or  maturity  of  certificate  of  mem- 
bership as  occurs  in  the  class  herein  stated  (except  where  there  be 
funds  in  the  hands  of  the  treasurer  to  the  credit  of  the  class  suf- 
ficient to  pay  four  or  more  benefits),  and  the  sum  of  one  dollar  and 
eighty  cents  monthly  during  the  contmuance  of  this  membership, 
do  hereby  constitute  John  P.  Moody  of  Portland,  county  of  Jay, 
State  of  Indiana,  a  member,  with  one  membership  in  Class  D  of 
the  Immediate  Marriage  Benefit  Association,  subject  to  the  con- 
ditions and  agreements  herein  contained. 

**  The  Immediate  Marriage  Benefit  Association  hereby  promises 
that  after  due  notice  and  satisfactory  proof  of  the  lawful  marriage 
of  the  said  member  has  been  received  at  the  office  of  the  assooia* 
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tion  at  Dankirk,  in  the  State  of  Indiana,  and  within  sbcty  days 
from  the  receipt  of  the  proof  of  Buch  marriage,  to  pay  to 
John  P.  Moody,  at  the  office  of  said  association,  the  sum  of  five 
dollars  and  fifty  cents  for  each  day  that  said  member  has  kept  tlie 
certificate  in  force,  and  not  to  exceed  the  snm  of  three  thousand 
nine  hundred  and  sixty  dollars,  to  be  paid  out  of  the  benefit  fond. 

^' The  association  further  agrees  that  at  the  expiration  of  two 
years  from  date  hereof,  and  this  certificate  be  in  force,  to  pay  ac- 
cording lo  the  rules  and  regulations  of  the  association  to  the  holder 
hereof  a  sum  such  as  will  equal  ninety-five  per  cent  for  each  con- 
tributing member  in  said  class,  and  not  to  exceed  the  sum  of  thirty- 
nine  hundred  and  sixty  dollars. 

*^  This  certificate  is  issued  to  and  accepted  by  the  above  named 
member  upon  the  following  express  conditions  and  agreements  : 

1st.  The  person  to  whom  the  certificate  is  issued  agrees  to  pay 
to  the  association  a  monthly  due  and  the  assessments  which  may  be 
made  against  him  or  her  as  herein  above  stipulated.  The  monthly 
dues  and  assessments  shall  be  paid  to  the  secretary  at  the  office 
of  the  association  within  thirty  days  after  the  same  becomes  due. 

''2d.  The  above  named  member  further  agi*ees  that  if  said 
monthly  dues  and  assessments  made  from  time  to  time  are  not  re- 
ceived by  the  association  within  thirty  days  from  the  time  tliey  be- 
come due,  then  in  every  such  case  the  certificate  shall  be  void  and 
of  no  effect,  and  all  money  paid,  and  all  rights  and  benefits  which 
may  have  accrued,  shall  be  forfeited  and  all  liability  of  the  associa- 
tion shall  cease.  But  any  member  who  has  forfeited  membership 
shall,  upon  application,  be  restored  to  membership,  upon  the  pay- 
ment of  all  arrearages,  provided  the  time  of  lapse  be  not  longer 
than  sixty  days  after  forfeiture. 

''3d.  A  printed  or  written  notice  of  an  assessment  directed  to 
the  address  last  given  by  each  member,  and  deposited  in  the  post- 
office  in  Dunkirk,  Jay  county,  Indiana,  shall  be  deemed  snfficient 
notice.  Due  notice  must  be  given  to  the  association  by  each  mem- 
ber of  any  change  by  him  or  her  of  residence,  post-office  address,  etc. 

"In  witness  whereof  the  said  Immediate  Marriage  Benefit  Asso- 
ciation has  hereunto  affixed  its  corporate  seal,  and  has  caused 
[L.  S.]  this  certificate  to  be  signed  by  its  president  and  secretar}% 
in  Dunkirk,  State  of  Indiana,  this  18th  day  of  October,  A. 
D.  1881.  "  W.  W.  Pattok,  Pi-esidcnt. 

"W.  Monroe,  Secretary." 
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This  paragraph  of  the  complaint  avers  that  the  appellees  were 
doing  business  as  partners  in  the  name  and  style  of  the  *'  Immediate 
Marriage  Benefit  Association,  of  Dunkirk,  Indiana,^'  and  as  such 
partners,  on  the  18th  day  of  Octobei*,  1881,  made  and  executed  to 
John  P.  Moody  their  written  agreement,  by  which  they  agreed  and 
promised  to  pay  said  John  P.  Moody  the  sum  of  five  dollars  and 
fifty  cents  for  each  day  that  said  John  P.  Moody  should  keep  such 
written  agreement  in  force,  which  ho  was  to  do  by  the  payment  to 
the  appellees  of  certain  dues  and  assessments  as  promised  in  the 
written  agreement,  and  to  be  paid  within  sixty  days  from  the  date 
of  receiving  at  appellee's  office  proof  of  the  marriage  of  said  John 
P.  Moody ;  that  said  John  P.  Moody  assigned  said  written  agree- 
ment to  appellant  by  transfer  and  delivery  ;  and  that  said  John  P. 
Moody,  before  the  assignment  of  the  written  agreement,  and  ap- 
pellant after  the  assignment  thereof,  kept  said  written  agreement 
in  force  as  provided  by  its  terms,  from  said  18th  day  of  October, 
1881,  to  the  commencement  of  this  suit.  And  in  all  things  the 
said  Moody  and  appellant  performed  all  the  agreements  contained 
in  said  written  agreement  for  them  to  do  and  perform  ;  but  the  ap- 
pellees failed  and  refused  to  pay  the  appellant  any  part  due  him  on 
said  written  agreement ;  but  that  the  same  is  due  and  unpaid,  and 
that  said  written  agreement  was  executed  by  the  appellees  in  the 
name  and  style  of  William  W,  Payton,  president,  and  W.  Monroe, 
secretary. 

The  question  presented  by  counsel,  upon  the  sustaining  of  the 
demurrer  to  this  paragraph  of  the  complaint,  is  as  to  the  validity 
of  the  contract  upon  which  the  suit  is  brought. 

The  substance  of  the  contract  is,  if  the  applicant  will  pay  the 
association  a  certain  sum  of  money  down,  and  agree  to  pay  such 
dues  and  assessments  as  it  may  demand,  upon  expressed  terms, 
from  time  to  time,  it  will  pay  the  applicant,  at  the  end  of  two  years 
the  sum  of  $3,960,  upon  condition  that  the  applicant  should  not 
get  married  within  that  time,  but  if  he  should  marry  within  that 
time,  then  the  association  was  to  pay  him  t5.50  for  each  day  that 
he  remained  single,  after  the  execution  of  the  contract.  The 
amount  to  be  paid  by  the  association  is  dependent  upon  the  time 
the  member  refrains  from  marriage. 

We  think  this  contAct  is  contrary  to  public  policy  and  void. 
These  four  certificates  sued  on  aggregate  the  sum  of  19.10  per  day 
for  each  day  that  said  Moody  remained  single  after  the  execution 
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of  the  agreement,  during  two  years,  at  the  end  of  the  two  years 
amounting  to  t6,G45. 

A  promise  to  pay  money  in  consideration  of  not  marrying  cannot 
be  enforced.    2  Pars.  Cont.  73,  note  h. 

These  contracts,  if  not  like  marriage  brokage  contracts,  may  be 
properly  classed  as  wagering  contracts  upon  the  probabilities  of 
marriage.  They  are  not  like  contracts  for  insurance  of  life  or  prop- 
erty to  become  due  and  payable  upon  the  occurrence  of  some  acci- 
dent or  casualty  not  under  the  control  of  either  party,  but  they  are 
simply  wagers  as  to  the  time  when  Moody  would  marry,  a  matter 
in  which  appellant  could  have  no  personal  interest. 

Even  a  policy  of  insurance,  payable  on  the  occurrence  of  an  event 
in  which  the  party  in  whose  favor  or  for  whose  benefit  the  policy 
hiis  been  issued,  or  has  been  assigned  as  a  speculation,  has  no  in- 
terest in  the  event,  is  a  wagering  contract  and  void.  And  what- 
ever may  be  said  of  Moody,  who  made  the  original  application  for 
membership,  and  on  whose  marriage  within  the  two  years,  the  cer- 
tificates are  payable,  clearly  the  appellant,  his  assignee,  had  not,  nor 
lias  he  yet,  any  interest  in  Moody's  marital  relations.  If  the  cer- 
tificates were  to  be  considered  as  policies  of  insurance,  they  would 
be  considered  void  as  wagering  contracts  upon  the  probabilities  of 
Moody's  marriage  ;  and  the  fact  that  the  contract  was  made  with 
Moody  and  transferred  to  appellant  makes  no  difference  ;  they  are 
void  in  his  hands,  and  he  cannot  recover  on  them.  Franklin  Life 
Ins,  Co.  V.  Hazzard,  41  Ind.  116  ;  8.  c,  13  Am.  Rep.  313  ;  Frank- 
lin Life  Ins.  Co.  v.  Sefton,  53  Ind.  380. 

There  was  no  error  in  sustaining  the  demurrer  to  the  second, 
third,  fourth  and  fifth  paragraphs  of  the  complaint 

[Minor  point  omitted.] 

The  third  error  assigned  is  the  overruling  of  the  demurrer  to  the 
third  paragraph  of  the  answer. 

This  paragraph  of  the  answer  is  to  the  first  paragraph  of  the  com- 
plaint for  money  had  and  received,  and  alleges  that  such  money 
was  received  by  the  association  for  fees  in  four  memberships  in  the 
association,  and  for  dues  and  assessments  upon  each  thereof,  ac- 
cording to  the  regulations  of  the  association ;  that  the  same  was 
voluntarily  paid,  with  a  full  knowledge  of  all  the  facts  ;  and  that 
appellant  had  no  interest  in  said  Moody's  marital  relations.  Each 
membership,  with  the  fees,  dues  and  assessments,  is  particularly 
set  forth.     The  certificates  are  made  exhibits. 
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The  first  paragraph  of  the  complaint  is  based  upon  the  idea  that 
the  attempted  incorporation  of  the  association  was  illegal  and  void, 
and  that  the  money  paid  to  it  could  be  collected  back  from  those 
concerned  in  it  as  partners. 

We  think  appellant's  counsel  were  right  in  coming  to  the  con- 
clusion that  there  was  no  law  authorizing  the  formation  of  any  such 
corporation  ;  but  it  does  not  necessarily  follow  that  the  money  paid 
in  can  be  recovered  back  by  the  one  who  voluntarily  paid  it  in,  or 
by  his  assignee. 

Appellant,  in  this  action,  does  not  complain  that  he  has  been  de^^ 
frauded  ;  nor  are  there  any  circumstances  disclosed  upon  which  a 
charge  of  fraud  upon  Moody  or  appellant  can  be  based.  If  there 
was  any  fraud  in  the  transaction,  Moody  was  a  member  of  the  asso- 
ciation, and  he  and  appellant  were  parties  to  whatever  was  done. 
Appellant  was  in  pari  delieio,  and  cannot  take  advantage  of  his 
own  wrong.  He  had  full  knowledge  of  all  the  facts,  and  neither 
courts  of  law  nor  equity  will  interfere  to  grant  parties  relief  under 
such  circumstances. 

We  think  that  not  only  the  corporation  was  illegal,  but  the  busi- 
ness done  by  the  association  was  also  illegal,  being  contrary  to  pub- 
lic policy,  as  wagering  contracts  upon  the  probabilities  of  marriage. 
This  paragraph  of  answer  states  facts  sufficient  to- constitute  a  de- 
fense to  the  first  paragraph  of  the  complaint,  and  there  was  no  error 
in  overruling  the  demurrer  to  it. 

[Minor  points  omitted.] 

For  the  reasons  heretofore  stated,  we  think  there  was  no  error  in 
the  conclusions  of  law.     The  judgment  ought  to  be  affirmed. 

Per  Curiam.  —  It  is  therefore  ordered  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in  all 
things  affirmed,  with  costs. 


South  v.  South. 

(01  Ind.  SSL) 

WiB  ^  power  to  convey  — Meeuiion. 

A  power  in  a  will  to  convey  lands  in  fee  \b  well  executed  bj  a  warrantj  deed, 
upon  fall  oonsideration,  although  it  does  not  refer  to  the  will. 
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rpH£  opinion  states  the  point 

C.  Foley,  for  appellants. 

J.  V.  Hadley,  E.  O.  HogcUe  and  R.  S.  Slake,  for  appellees. 

Blliott,  J.  The  will  of  Henry  South  contains  these  provisions: 
^*  I  will  and  bequeath  unto  my  beloved  wife^  Sally  South,  aU  my 
estate  both  real  and  personal,  she  paying  all  my  just  debts  and 
funeral  cxi)enses,  so  long  as  she  may  live,  and  what  may  be  left  at 
the  time  of  her  death,  of  either  my  personal  or  real  estate,  to  be 
sold  at  public  sale,  and  the  proceeds  thereof  to  be  equally  divided 
between  my  heirs,  under  the  laws  of  this  State,  and  I  hereby  give 
my  said  wife  full  power  and  authority  over  the  same  during  her 
natural  life. 

"  I  also  give  her  full  authority  to  dispose  of  any  of  my  personal 
property  during  her  life  that  she  may  think  proper,  either  for  the 
payment  of  my  debts  or  for  any  other  purpose  that  she  may  see 
proper,  or  to  make  any  changes  in  the  same  that  she  may  think 
proper,  and  if  my  personal  estate  shall  become  exhausted,  then, 
and  in  that  case,  I  hereby  authorize  my  said  wife  to  sell  and  con- 
vey the  real  estate  in  as  fall  and  ample  a  manner  as  T  could  do  if  I 
were  living,  provided  she  remains  of  sound  mind ;  and  it  is  my 
will,  and  I  hereby  direct  that  my  wife  shall  consult  with  my  son 
Benjamin,  in  relation  to  making  any  sale  of  the  property  herein- 
before authorized  ;  and  should  my  wife  become  incapable  of  attend- 
ing to  business  I  hereby  authorize  my  said  son  to  take  charge  of  my 
said  property  and  manage  for  her  in  the  same  manner  as  she  is 
herein  authorized  to  manage  the  same." 

It  is  plain  that  the  testator  intended  to  vest  a  right  in  his  wife  to 
all  of  the  property  of  which  he  died  seized,  and  that  he  gave  her 
an  absolute  power  of  disposition.  The  effect  of  the  provisions  we 
have  quoted  is  to  invest  her  with  a  right  to  consume  all  the  prop- 
erty she  chooses  for  her  maintenance  and  comfort,  and  to  sell  at 
her  election  such  property  as  she  deems  necessary  for  her  comfort- 
able support.  That  an  estate  is  vested  in  her  with  full  power  of 
disposition  cannot  be  doubted ;  the  only  question  is  as  to  the 
character  of  the  estate,  whether  for  life  or  in  fee.  The  general 
rule  is  this:    Where  an  estate  is  given  in  general  terms,  without 
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words  of  inheritance,  bufc  with  full  power  of  disposition,  the  estate 
k  a  fee.  But  where  the  estate  is  given  for  life  only,  the  deyisee 
takes  only  an  estate  for  life,  though  a  power  of  disposition,  or  to 
appoint  the  fee  by  deed  or  will  be  annexed,  unless  there  be  some 
manifest  general  intent  of  the  testator  which  would  be  defeated  by 
adhering  to  this  particular  intent.  4  Kent  Oom.  (12  ed.)  536.  It 
is  not  however  necessary  to  decide  whether  Mrs.  South  took  a  fee 
or  a  life-estate ;  it  is  sufBicient  for  the  purposes  of  the  case  to 
ascertain  that  she  took  an  estate  in  the  land  coupled  with  an  abso- 
lute power  of  disposition,  and  upon  this  point  there  can  be  no  rea- 
sonable debate. 

Conceding  that  the  widow  had  a  life-estate  and  not  a  fee,  still  that 
life-estate  was  joined  with  an  absolute  power  of  disposition,  and  where 
this  is  so  the  deed  of  the  devisee  intended  as  an  exercise  of  the  power 
will  convey  a  fee.  The  deed  passes  not  merely  her  life-estate  but  also 
the  estate  of  which  she  had  the  absolute  right  of  disposition.  This  ia 
the  express  holding  in  the  well-considered  case  of  Glarh  y.  Middles'' 
worth,  82  Ind.  240.  If  that  case  expresses  the  law  correctly  it  rules 
this,  and  that  it  does  do  so  we  are  well  satisfied.  In  the  case  of  Barford 
V.  Street,  16  Vesey,  Jr.,  136,  the  court  said  :  *^  An  estate  for  life  with 
an  unqualified  power  of  appointing  the  inheritance  comprehends 
every  thing."  An  absolute  power  of  disposition  is  essentially  the 
same  as  the  power  of  appointing  an  estate  of  inheritance,  for  if 
well  executed  it  vests  the  fee  in  the  grantee. 

If  the  instrument  executed  by  the  person  having  an  estate  in  the 
land  and  the  absolute  power  of  disposition  indicates  an  intention  to 
exercise  that  power,  it  is  a  valid  execution  of  it,  and  will  be  upheld 
in  favor  of  a  purchaser  for  value.  A  general  warranty  deed  exe- 
cuted for  a  consideration  equal  to  the  value  of  the  fee  and  professing 
to  convey  the  fee  is  a  valid  execution  of  the  power.  This  is  plainly  so 
on  principle,  since  to  hold  otherwise  would  be  to  declare  that  the 
grantor  did  not  intend  to  convey  the  estate  the  deed  engages  him 
to  do,  and  that  the  grantee  meant  to  receive  a  less  estate  than  that 
which  the  deed  purports  to  convey.  It  would  also  involve  the  ab- 
surdity of  assuming  that  the  grantor  intended  to  charge  himself  with 
a  liability  upon  his  covenants  of  warranty  in  a  case  where  there 
rested  on  him  not  the  slightest  obligation  to  take  upon  him- 
self any  such  responsibility.  The  authorities,  with  remarkable 
unanimity,  agree  in  holding  that  the  question  whether  the  convey- 
ance is  in  execution  of  a  power  or  not  depends  solely  upon  the  in- 
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tent  If  from  the  tenor  and  effect  of  the  deed  or  will  by  which 
title  IB  oonyeyed  the  intent  to  ezecate  the  power  is  inferable,  there 
is  a  Talid  execution  of  the  power,  or  if  without  referring  to  the 
power,  the  will  or  deed  is  not  operatiye  as  the  parties  evidently  in- 
tended it  should  operate,  then  it  will  be  held  a  valid  and  effective 
execution  of  the  power.  It  is  not  necessary  that  the  power  should 
be  referred  to  in  the  deed  or  will  where  the  intent  is  otherwise 
manifested.  The  Supreme  Court  of  the  United  States,  speaking 
by  the  great  equity  judge,  said  :  ''  Surely  it  will  not  be  pretended, 
that  in  order  to  a  due  execution  or  a  power,  it  is  necessary  that  it 
should  be  recited  or  referred  to  in  the  executing  instrument  of  convey- 
ance. *  *  *  *  It  is  sufficient  if  the  power  exists  and  is  in- 
tended to  be  executed ;  and  that  intent  is  matter  in  pais,  to  be 
collected  from  all  the  circumstances  of  the  case.''  Oratie  v.  Morris, 
6  Pet.  598.  The  same  learned  judge  who  delivered  the  opinion  in 
the  case  just  cited,  gave  the  subject  an  exhaustive  examination  in 
the  case  of  Blagge  v.  MiUs,  1  Story,  427,  and  declared  that  '^  All 
the  authorities  agree  that  it  is  not  necessary  that  the  intention  to 
execute  the  power  should  appear  by  express  terms  or  recitals  in  the 
instnimeut^  It  is  sufficient  that  it  sliall  appear  by  words,  acts  or 
deeds,  demonstrating  the  intention."  Cases  in  great  numbers 
might  be  cited  in  support  of  this  general  doctrine,  but  there  is  no 
reason  for  doing  so,  because  when  the  question  is  examined  it  will 
be  found  that  there  is  really  no  substantial  conflict  upon  the  ques- 
tion. 

The  case  of  Dunning  v.  Vanduaen,  47  Ind.  423  ;  s.  c,  17  Am. 
Rep.  709,  recognizes  very  fully  and  explicitly  this  general  doctrine, 
but  did  not  apply  it  to  that  case  because  it  did  not  there  ap]X^ar 
that  the  considenition  corresponded  to  the  value  of  the  estate  in 
fee,  and  as  said  in  Clark  v  Middlesworthy  supra,  this  clearly  distin- 
guishes t])c  case  from  one  where  the  consideration  paid  is  the  value 
of  the  fee.  That  the  consideration  paid  for  the  land  in  the  case  of 
Dunning  v.  Vandusen,  supra,  was  not  such  as  to  raise  the  presump* 
tion  of  an  intent  to  convey  the  fee  is  shown  by  the  fact  that  the 
complaint  showed  the  value  of  the  fee  to  be  grcatly  in  excess  of  the 
consideration  expressed  in  the  deed,  for  it  is  averred  in  the  com* 
plaint  in  that  case  that  the  rental  value  of  the  tract  for  which  the 
grantee  paid  $500  was  $500  per  year,  and  of  the  other  tract,  for 
which  $270  was  paid,  $250  per  year.  This  was  the  admitted 
statement  of  the  pleading,  and  in  the  face  of  it  the  court  could 
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not  well  have  presumed  an  intent  to  convey  both  the  life-estate 
and  the  remainder  in  fee.     On  the  facts  of  the  case,  the  decision 
was  correct,  and  in  harmony  with  the  general  principle  which  we 
have  stated.     That  the  case  does  recognize  this  general  principle  is 
shown  by  the  fact  that  the  opinion  quotes  from  Kent  this  state- 
ment :  *^  The  power  may  be  executed  without  reciting  it,  or  even 
referring  to  it,  provided  the  act  shows  that  the  donee  had  in  view 
the  subject  of  the  power."    4  Kent  Com.  334.     So  too  are  cited 
the  case  of  Blagge  v.  Miles^  supra,  already  quoted  from,  and  the 
case  of  Joties  v.  Wood,  16  Penn.  St.  25,  and  from  the  opinion  in  the 
latter  case  the  court  copied  this  langiiage  :    '^  When  the  donee  of  a 
power  to  sell  land  possesses  also  an  interest  in  the  subject  of  the 
power,  a  conveyance  by  him,  without  actual  reference  to  the  power, 
will  not  be  deemed  an  execution  of  it,  except  there  be  evidence  of 
an  intention  to  execute  it,  or  at  least,  in  the  face  of  evidence 
disproving  such   intention. ''     It  is  true   that  while  thus  giving 
recognition  to  the  general  principle,  the  court  incidentally  does 
refer  to  an  English  case  where  a  somewhat  stricter  doctrine  was  held, 
but  this  doctrine  was  not  adopted,  nor  was  there  any  thing  moi*e 
than  a  passing  statement  of  it.     To  have  adopted  th<f  strict  rule 
would  have  been  to  fly  in  the  face  of  all  the  well-considered  modern 
cases.     There  are  eminent  English  authorities  which  refuse  assent 
to  the  strict  rule  of  Sir  Edward  Clere^s  case,  6  Go.  18,  and  favor 
that  of  Sir  Edward  Coke,  in  Scrope^scaae,  10  Coke,  143.  In  speak- 
ing of  this  rule  Chief  Justice  Best,  said  :  "  The  nile  given  by  Lord 
Coke  is  larger  than  that  which  has  been  deduced  from  the  decision 
in  Clere^s  case.     Lgrd  Coke's  rule  will  be  complied  with  if  the 
intention  to  execute  a  power  be  unequivocally  manifested  by  any 
circumstances  occurring  in  the  case,  or  any  act  of  the  owner  of  the 
power,  without  requiring  any  specified  overt  acts  of  such  intention." 
Ifawell  V.  RoakSy  %  Bing.  503.     In  the  comparatively  recent  case  of 
In  re  Teape^  Trusts,  6  Moak  Eng.  801,  a  view  was  taken  which 
harmonizes  with  that  expressed  by  Chief  Justice  Best.  In  the  case 
just  cited,  the  owner  of  the  power  disposed  of  the  estate  intrusted 
to  him  by  will  without  making  any  reference  to  the  power,  and  it 
was  held  that  the  power  was  well  executed,  the  court  saying  :    "  But 
after  all,  the  reasonable  view  to  take  of  the  words  is,  that  he  meant 
to  give  his  wife  the  largest  interest  he  could  give  in  everything  he 
had  to  dispose  of ;  and  if  that  was  a  terminable  interest,  she  will 
take  it  to  the  full  extent  of  his  disposing  power,  which  in  this  case 
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was  for  her  own  life."  The  American  cases  are  in  unbroken  array 
against  the  strict  rule  of  Clere^s  case. 

In  Anwry  t.  M&redith,  7  Allen,  397,  the  subject  was  well  discussed, 
and  the  court  repudiated  the  strict  English  rule  and  quoted  what 
Lord  St.  Leonards  said  after  reviewing  the  old  English  cases. 
''It  is  impossible  not  to  be  struck  with  the  number  of  instances 
where  the  intention  has  been  defeated  by  the  rule  distinguishing 
power  from  property."  Against  the  strict  rule  of  Clerks  cases  and 
in  favor  of  the  one  that  the  intention  will  control,  however  mani- 
fested, or  however  established,  will  be  found  among  others,  the  cases 
of  Willard  v.  Ware,  10  Allen,  263  ;  Baiigs  v.  Smith,  98  Mass.  270  ; 
Funk  V.  Eggleston,  92  111.  515  ;  s.  c,  34  Am.  Rep.  136  ;  Wiviherly 
V.  Hurst,  33  111.  166 ;  ButUr  v.  Huestis,  68  id.  594 ;  s.  c,  18  Am, 
Sep.  580  ;  Andrews  v.  Bmmfield,  32  Miss.  107 ;  Mutison  v.  Berden, 
35  N.  J.  Eq.  376  ;  White  v.  Hicks,  33  N.  Y.  383  ;  Drtisadow  \. 
Wilde,  63  Peun.  St.  170.  In  the  latter  case  it  was  said  :  ''It  is  only 
when  the  words  of  the  will  may  be  satisfied  without  supposing  an 
intention  to  execute  the  power  that  it  is  no  execution."  It  is  said 
in  Pomeroy's  Equity  Jurisprudence,  sections  589,  590,  that  equity 
will  enforce  the  defective  execution  of  a  power,  because  "an 
attempt  having  been  made  to  execute  the  power,  which  is  only 
formally  defective,  equity  imputes  to  the  donee  in  making  the 
attempt  an  intent  to  fulfill  this  quasi  obligation."  Judge  Stobt 
says  :  "  And  where  the  intention  to  pass  the  property  comprised  in 
the  power  is  clearly  established,  the  court  will  give  effect  to  the 
intention,  although  there  is  no  intention  expressed  to  act  in  execu- 
tion of  the  power."    1  Story  Eq.  174  a. 

We  turn  now  to  the  cases  directly  supporting  the  proposition 
that  a  deed  of  general  warranty,  purporting  to  convey  a  fee  and 
made  upon  full  consideration  will  execute  the  power.  An  able 
opinion  is  found  in  Hally.  Preble,  68  Me.  100,  in  the  course  of  which 
it  was  said:  "  It  is  not  necessary  that  there  should  be  an  express 
declaration  in  the  deed  that  it  is  made  in  execution  of  the  power. 
It  is  sufficient  if  the  deed  purports  to  convey  a  fee.  When  a  person 
conveys  land  for  a  valuable  consideration,  he  must  be  held  as 
engaging  with  the  grantee  to  make  the  deed  as  effectual  as  he 
has  the  power  to  make  it."  At  another  place,  the  court, 
speaking  of  the  person  in  whom  the  power  was  vested,  said:  "  But 
she  had  a  right  and  interest  in  the  premises  to  convey  them  in  fee 
for  her  sole  use  and  benefit.     Her  power  was  not  to  convey  in  be- 
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half  and  for  the  use  of  another.  It  waa  to  conyey  for  her- 
self. Having  granted  all  her  right,  title  and  interest  in  the  prem- 
ises to  the  tenant  to  hold  in  fee,  she  cannot  he  held  as  having  con- 
veyed to  him  her  life-estate  only,  still  holding  the  power  to  convey 
to  another  in  fee.  She  conveyed  for  full  value.  Her  deed  suffi- 
ciently declares  her  intention  to  convey  under  the  will,  and  by  it 
the  tenant  took  a  fee.''  The  question  received  consideration  in 
Campbell  v.  Johnson,  65  Mo.  439,  and  it  was  held  that  the  execu- 
tion of  a  warranty  deed  for  a  full  consideration  was  a  due  execution 
of  the  power.  The  court  there  said,  referring  to  cases  sustaining 
this  view  :  "The  cases  referred  to  are  of  high  authority;  they 
have  the  sanction  of  great  names,  and  avoiding  the  refinements  and 
subtleties  investing  the  doctrine  of  powers,  they  announce  a  ra- 
tional and  just  rule,  founded  upon  a  liberal  and  enlightened  equity. 
In  the  language  of  Lord  Bedesdalb,  '  when  a  person  acts  for  a  val- 
uable consideration,  he  is  understood  in  equity  to  engage  with  the 
person  with  whom  he  is  dealing,  to  make  the  instrument  as  effect- 
ual as  he  has  power  to  make  it.'"  The  subject  came  before  the 
Supreme  Court  of  Ohio  and  a  like  conclusion  was  reached,  the 
court  saying:  *'  In  any  view  of  the  rules  on  the  subject  we  think 
the  deed  may  be  properly  regarded  a  sufficient  execution  of  the 
power.  We  think  no  instance  can  be  found  where  the  property 
which  is  the  subject  of  the  power  is  distinctly  described  and  re- 
ferred to,  and  the  disposition  made  of  the  property  would  fail  un- 
less considered  as  made  under  the  power,  and  there  is  no  other  ob- 
jection to  the  mode  of  the  disposition  except  the  want  of  express 
reference  to  the  power,  that  the  execution  of  the  power  has  been 
held  to  be  invalid."  Bishop  v.  Reinple,  11  Ohio  St.  277.  In  Yates 
V.  Clark,  56  Miss.  212,  a  like  conclusion  was  reached,  the  court 
saying:  "  Each  deed  conveys  a  fee,  which  she  did  not  have  in  her 
own  nght,  and  which  she  could  only  convey  by  virtue  of  said  will, 
and  each  deed  contains  a  covenant  of  warranty  of  the  title  con- 
veyed. It  is  manifest  that  it  was  intended  to  execute  the  power 
conferred  by  the  will."  In  Orr  v.  G*  Br  ten,  55  Tex.  149,  this  doc- 
trine is  declared,  or  to  speak  more  precisely,  acted  upon  without 
question. 

There  are  many  well  considered  American  cases  holding  that 
where  one  having  a  power  of  disposition  exercises  it  by  will,  it  is  a 
valid  execution  of  the  power  without  referring  to  or  reciting  it. 
The  intent  manifested  by  the  will  is  all  that  is  necessary  to  execute 
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the  power,  and  this  intent  is  sufficiently  evidenced  by  a  disposition 
of  the  entire  interest  in  the  property.  There  is  no  material  diver- 
fiity  of  opinion  upon  this  subject,  and  the  rule  is  to  be  taken  for 
good  and  established  law,  as  truly  it  is  upon  sound  principle.  If  it 
be  sound  law,  then  it  applies,  as  indeed  the  cases  hold,  to  deeds  as 
well  as  to  wills;  it  is  impossible  to  discover  any  difference  between 
the  instances,  for  they  are  but  instances,  resting  upon  one  funda- 
mental principle,  and  illustrated  by  many  cases. 

The  rule  is  21s  just  in  operation  as  it  is  strong  in  principle.  To 
hold  that  the  failure  to  refer  to  the  power  avoids  the  conveyance  is 
to  sacrifice  the  substance  to  the  shadow.  Of  little,  trivial  impor- 
tance is  the  mere  form  of  the  instrument  as  compared  with  the 
substance  of  the  transaction  and  the  intention  of  the  parties.  A 
woman  having  a  clear  right  to  sell  the  fee  of  the  land  for  her  sup- 
port, selling  it  for  that  purpose,  executing  a  deed  professing  to  con- 
vey the  whole  estate  in  the  land  to  her  grantee,  he  yielding  a  con- 
sideration reasonably  equivalent  to  the  value  of  the  land,  and  she 
intending  to  convey  that  estate,  ought,  in  equity  and  justice,  to  be 
held  to  have  conveyed  the  fee  and  executed  the  power,  and  the 
purchaser  ought  not  to  be  deprived  of  what  he  had  bought  and 
paid  for,  because  of  a  mere  failure  to  refer  to  the  power. 

We  affirm  the  judgment. 

Judgment  afirmed. 


Orawfobd  v.  Thohpsok'. 

(91  Ind.  866.) 

WtU—wndUion^restraifU  of  numriai/€, 

A  testator  beqaeathed  to  his  widow  bis  personal  property,  "on  condition  that  she 
pay  $50  per  year  to  my  daughter,  Martha  Fox,"  and  if  Martha  should  many 
a  Beoond  time,  then  **  she  shall  not  be  entitled  to  said  legacy  from  that  time 
on,"  and  "  when  said  Martha  ehall  have  received  an  amount  ont  of  said 
personalty  eqaal  to  three-fourths  thereof,  she  shall  not  be  entitled  to  any 
more,  and  the  balance  shall  be  retained  by  my  said  wife."  Heid^  that  the 
widow  did  not  take  the  personal  property  upon  a  condition  subeeqaent,  bat 
as  trustee,  and  that  the  condition  subeeqaent  annexed  to  tlie  gift  to  Bfartha 
was  Toid,  as  in  absolute  restraint  of  mafriage* 

*See  Booan  ▼.  Gartin  (8»  N.  T.  IdS),  s.  c,  4S  Am.  Bep.  M4. 
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fpH£  opinion  states  the  points. 

O.  W.  Paul  and  </•  E.  Humphries^  for  appellants. 
G.  W.  Strafford  and  W.  W.  TfiortUon,  for  appellee. 

Black,  G.  The  following  facts  were  shown,  in  substance,  by  the 
complaint  in  an  action  brought  by  the  appellee  against  the  appel- 
lants. Burr  Quick  died  testate,  in  Montgomery  county,  in  January, 
1880.  By  the  first  item  of  his  will  he  gave  to  his  wife  Elizabeth 
Quick,  in  lieu  of  her  interest  in  his  lands,  certain  real  estate  in  said 
county.  By  the  second  item  he  devised  certain  other  land  to  his 
daughter  Cora.  By  the  third,  fourth  and  fifth  items,  he  gave 
general  legacies  of  money  to  his  three  sons.  The  sixth  item  was  as 
follows  : 

''After  the  payment  of  my  just  debts  and  the  above  legacies,  I 
give  and  bequeath  all  my  personal  property,  including  money,  notes, 
accounts  and  all  other  personalty,  to  my  said  wife  Elizabeth  Quick ; 
that  I  devise  said  personalty  to  her  on  the  condition  that  she 
pay  $100  per  year  to  my  daughter  Martha  Fox,  as  long  as  my 
said  daughter  shall  live,  provided  that  said  money  is  to  be 
paid  to  her  only  on  the  following  conditions :  First.  That  my  said 
daughter  shall  not  live  with,  or  in  any  manner  recognize,  Asa  Fox 
as  her  husband.  Second.  In  case  she,  said  Martha  Fox,  should  live 
with  him,  said  Fox,  or  recognize  him  as  her  husband,  she  shall  not 
have  the  benefit  of  the  above  legacy  during  that  time,  but  the  same 
shall  belong  to  my  said  wife.  Third.  However,  in  case  said  Martha 
should  obtain  a  divorce  from  said  Fox,  or  he  should  die,  or  she 
should  abandon  him  after  living  with  liim,  if  she  should  so  live  with 
him  again,  then  the  right  to  said  legacy  shall  revive,  and  she  shall  be 
entitled  to  the  same  from  that  time  on  until  her  death.  Fourth.  If 
said  Martha  shall  remarry,  she  shall  not  be  entitled  to  said  legacy 
from  that  time  on.  Fifth.  When  said  Martha  shall  have  received 
an  amount  out  of  said  personalty  equal  to  three-fourths  thereof,  she 
shall  not  be  entitled  to  any  more  under  said  will,  and  the  balance 
shall  be  retained  by  my  said  wife." 

These  were  all  the  disposing  provisions  of  the  will.  By  a  codicil, 

the  testator  changed  the  will  as  follows  :  ''  Instead  of  one  hundred 

dollars  per  year,  which  said  will  specifies  shall  be  paid  by  my  said 

'  wife  to  my  said  daughter  Martha  Fox,  as  mentioned  in  item  sixth 
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therein^  the  same  is  changed  to  $50  per  year ;  and  in  no  other 
respect  is  any  change  to  be  made  in  said  wilL" 

The  will,  with  its  codicil,  was  probated  on  the  31st  of  January, 
1880,  and  the  testator's  widow,  said  Elizabeth,  was  appointed 
administratrix  with  the  will  annexed,  on  the  6th  of  February,  1880, 
and  entered  upon  the  discharge  of  her  trust,  and  took  possession  of 
an  the  real  estate  devised  to  her  by  said  will,  and  has  ever  since 
held  possession  of  the  same  and  enjoyed  the  benelSts  thereof.  She 
also  took  possession  of  and  retained  all  the  personal  property  left 
By  the  testator.  And  the  account  in  final  settlement  of  said  estate 
was  filed  and  approved  by  the  court  on  the  30th  of  September,  1881, 
and  said  Elizabeth  received  and  receipted  to  the  court  for  all  the 
personal  property  remaining  after  the  payment  of  all  the  just  debts 
and  the  legacies,  according  to  the  conditions  of  the  will.  She  thus 
received,  after  the  settlement  of  the  estate  and  the  payment  of  debts 
and  legacies  and  costs  of  administration,  personal  property  to  an 
amount  stated  in  the  complaint  to  be  $3,000;  on  the  trial  the 
amount  was  shown  to  be  $1,245.93  in  value. 

Said  Asa  Fox,  husband  of  said  Martha,  died  in  the  year  1880, 
and  on  the  30th  of  November,  1882,  she  married  one  Stidman 
Thompson,  who  is  still  her  husband,  living  with  her  as  such.  She 
is  the  appellee. 

Said  Elizabeth  paid  said  annuity  of  $50  for  two  years,  up  to  the 
6th  of  February,  1882 ;  and  on  the  6th  of  February,  1883,  and 
afterward,  before  the  commencement  of  this  suit,  said  Martha 
demanded  payment  of  the  annuity  for  the  year  ending  February  6, 
1883.  Said  Elizabeth  said  she  was  willing  to  pay  a  proportionate 
part  for  the  portion  of  the  year  up  to  the  time  of  said  Martha's 
marriage,  that  is,  from  February  6,  1882,  to  October  30,  1882,  but 
claimed  that  the  legacy  ceased  with  and  was  defeated  by  Martha's 
marriage.     Martha  refused  to  receive  less  than  $50. 

Said  Elizabeth  was  married  October  4,  1882,  to  Jesse  H.  Craw- 
ford, and  she  and  her  said  husband  are  the  appellants. 

The  appellee  sought  by  her  suit  to  recover  the  amount  of  said 
annual  installment  of  her  legacy  for  the  year  ending  February  6, 
1883,  and  interest  thereon  from  that  date. 

The  defendants  severally  demurred  to  the  complaint,  for  want  of 
sufficient  facts.  The  demurrer  was  overruled,  and  the  defendants 
answered  by  general  deniaL  The  cause  was  tried  by  the  court.  The 
finding  was  for  the  plaintiff,  the  amount  of  the  recovery  being 
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^1.20.  A  motion  for  a  new  trial  made  by  the  defendants  was 
overruledy  and  judgment  was  rendered  on  the  finding. 

The  appellants  jointly,  and  the  appellant  Jesse  H.  Crawford 
separately,  have  assigned  as  errors  the  overruling  of  the  demurrer 
to  the  complaint  and  the  overruling  of  the  motion  for  a  new  triaL 

[Minor  considerations  omitted.  J 

The  only  other  question  to  be  decided  is^  whether  the  amount  of 
the  finding  was  too  large,  that  ia,  whether  the  appellee  was  entitled 
to  recover  the  whole  amount  of  the  annual  installment  of  the  legacy, 
or  only  a  portion  thereof  proportionate  to  the  part  of  the  year 
which  expired  before  her  remarriage.  The  parties  had  agreed  upon 
the  6th  of  February  as  the  date  of  the  yearly  payments,  and  former 
payments  had  been  made  accordingly.  If  the  legacy  should  continue, 
notwithstanding  the  appellee's  second  marriage,  she  was  entitled  to 
interest  from  the  6th  of  February,  1883,  and  in  that  event  the 
amount  recovered  was  not  too  large.  The  appellee  insists,  and  the 
court  below  held,  that  the  condition  annexed  to  the  gift  to  the 
testator's  daughter  Martha  was  void  as  being  in  restraint  of  marriage. 

It  is  contended  on  behalf  of  the  appellants  that  there  was  no  gift 
to  Martha  Fox,  but  that  there  was  a  gift  to  Elizabeth  Quick  on 
condition  ;  that  there  was  no  condition  except  one  applying  to  said 
Elizabeth,  which  was  that  she  should  pay  Martha  fifty  dollars  a  year 
until  she  should  marry. 

In  the  sixth  item  the  testator  first  used  language  importing  a  gift 
of  the  residue  of  the  personal  estate  to  his  wife.  lie  then  said 
that  he  gave  her  said  residuum  on  the  condition  that  she  pay 
a  certain  sum  to  his  daughter  Martha  as  long  as  she  should  live.  He 
then  provided  tliat  said  money  should  be  paid  to  the  daughter 
only  on  certain  conditions.  He  provided  that  it  should  be  paid  to 
her  only  on  condition  that  she  should  not  live  with  or  recognize 
Asa  Fox  as  her  husband.  He  provided  that  the  daughter  should 
"  not  have  the  benefit  of  the  above  legacy  during "  the  time  she 
should  live  with  her  husband  Asa  Fox.  He  provided  that  in  certain 
events  ''  the  right  to  said  legacy  shall  revive,  and  she  shall  be  en- 
titled to  the  same  from  that  time  on  until  her  death."  He  provided 
that  if  she  should  remarry  she  should  "  not  be  entitled  to  said  leg- 
acy from  that  time  on."  He  provided  finally  that  when  the  daugh- 
ter should  have  received  *'  an  amount  out  of  said  personalty  equal 
to  three-fourths  thereof,"  she  should  "  not  be  entitled  to  any  more^ 
under  said  will,  aild  the  balance  shall  be  retained  by  my  said  wife.'^ 
Vol,  XL7I  — 76 


«)2  INDIANA. 


Cimwloid  T.  Thompooa. 


The  money  to  be  p«id  to  the  daughter  is  spoken  of  as  a  legacy 
to  which  she  should  have  a  right,  and  to  which  she  should  be  en- 
titled, and  it  was  payable  out  of  said  personalty ;  and  in  any  event 
at  least  one-fourth  of  the  personalty  was  to  be  retained  by  the 
wife. 

We  must  take  the  intention  of  the  testator  from  the  whole  clause. 
Was  this  a  gift  to  the  widow  of  the  testator  on  condition?  Con- 
ditions are  either  precedent  or  subsequent.  If  it  was  a  gift  to 
Elizabeth  on  condition,  the  condition  was  subsequent,  and  the  con- 
tinued existence  of  the  legacy  to  Elizabeth  depended  upon  the  hap- 
pening or  not  happening  of  an  uncei*tain  event,  by  which  it  might 
be  defeated  ;  that  is,  the  gift  to  Elizabeth  was  subject  to  be  di- 
vested by  the  non-i)erformance  or  breach  of  the  condition ;  in  other 
words,  the  failure  of  Elizabeth  to  perform  the  condition,  if  there 
was  a  conditional  gift  to  her,  would  work  a  forfeiture,  and  the 
whole  surplus  of  the  i)er8onalty  would  be  recoverable  from  her  by 
the  personal  representative  of  the  testator. 

Where  the  language  of  a  will  and  the  intention  of  the  testator 
admit  it,  bequests  expressed  to  be  ''on  condition "  subsequent  are, 
in  modem  times,  to  be  considered  as  imposing  a  trust,  and  not  as 
conditions  which  shall  take  the  property  out  of  the  legatee  if  he  does 
not  comply  with  them.     Williams  Ex.  1260. 

We  do  not  think  it  was  the  intention  of  the  testator  to  make  a 
condition,  the  breach  of  which  by  Elizabeth  would  work  a  forfeit- 
ure of  the  residue  of  the  personalty. 

If  there  was  here  a  clear  gift  to  the  wife  there  was  as  clear  a  gift 
of  a  part  of  the  amount,  through  the  wife,  to  the  daughter.  The 
will  gave  the  daughter  a  vested  interest,  though  the  fund  out  of 
which  it  was  to  be  paid  was  given  to  another.  The  widow  was  given 
one-fourth  of  the  residue  at  all  events,  and  she  was  created  a 
trustee  without  discretion  as  to  thi*ee-fourths  thereof.  The  most 
favorable  view  for  the  testator's  widow  is  that  she  was  made  residu- 
ary legatee,  with  an  express  direction  to  pay  out  of  the  residuum 
a  legacy  to  the  daughter.  This  would  make  her  a  trustee  for  tlic 
latter  legacy.  The  gift  to  the  daughter  is  contained  in  the  bequest 
to  the  wife.  It  is  not  payable  to  the  daughter  at  all  events,  or  out 
of  land,  or  out  of  the  estate  of  the  testator  generally,  but  is 
payable  out  of  a  fund  which  might  be  greater  or  less,  and  only  to 
the  extent  of  three-fourths  of  that  fund.  The  amount  of  the  gift 
to  the  daughter  depends  on  the  amount  of  the  resMue  of  personalty. 
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When  the  widow  had  as  executor  finally  settled  the  estate,  her 
relation  as  executor  to  this  fund  ceased,  and  she  became  a  trustee 
for  the  daughter*s  legacy.  The  estate  is  not  chargeable  with 
the  legacy  to  the  daughter.  To  say  that  the  widow  held  the 
residue  upon  condition,  subject  to  forfeiture,  would  in  the 
event  of  a  breach  of  condition  send  the  fund  back  into  the  estate, 
and  deprive  the  widow  of  the  one  fourth  given  her  absolutely,  and 
deprive  the  daughter  of  her  legacy.  The  wife  we  think  was  made 
chargeable  with  the  legacy  as  a  trustee.  The  tnistee  is  personally 
liable  for  the  payment  of  the  legacy.  A  gift  in  trust  upon  the  con- 
dition that  the  beneficiary  shall  not  marry  at  all,  will  vest  in  the 
donee,  and  the  condition  is  void.     Perry  Trusts,  §  515. 

The  law  upon  the  subject  of  conditions  in  restraint  of  marriage 
is  a  combination  of  the  common  law  and  the  civil  law  as  intro- 
duced  by  the  ecclesiastical  courts  and  construed  and  adopted  with 
some  subtile  distinctions  by  courts  of  equity. 

Conditions  annexed  to  gifts,  legacies  and  devises  in  restraint  of 
marriage  genei*ally  and  absolutely,  and  those  which  are  unreason- 
able because  the  donor  has  no  right  to  control  as  to  the  donee's  mar- 
riage, or  exceeds  his  right,  or  so  exercises  it  that  it  will  probably  op- 
erate as  a  general  prohibition,  are  void,  except  a  condition  precedent 
annexed  to  a  devise  of  land,  which  though  it  be  in  complete  re- 
straint will,  if  broken,  prevent  the  taking  effect  of  the  devise.  But 
conditions  which  annex  a  partial,  just  and  reasonable  restraint, 
considered  with  regard  to  the  relation  of  the  parties  and  the  charac- 
ter of  the  restraint  not  operating  unduly  under  the  circumstances 
upon  the  freedom  of  marriage  are  not  void. 

It  is  plain  that  under  such  a  rule  and  exception  the  question 
must  depend  to  a  great  extent  upon  the  circumstances  of  particu- 
lar cases. 

Among  the  distinctions  established  by  the  authorities  are  the 
following: 

''  When  a  subsequent  condition  is  annexed  to  a  gift  of  personal 
property  if  general  it  is  void  ;  if  partial  and  reasonable,  and  there  is 
a  gift  over,  it  is  operative,  and  upon  its  breach  the  interest  of  the 
first  donee  ceases,  and  the  gift  over  takes  effect ;  but  if  there  is  no 
gift  over,  then  the  condition  is  said  to  be  vi  terrorem  merely  and  is 
inoperative."    Pom.  Eq.  Jur.,  §  933,  and  authorities  there  cited. 

It  appears  to  be  settled  by  the  authorities,  English  unrl  Ameri- 
can, that  in  the  absence  of  statutory  provisions  on  the  subject,  not 
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only  limitations  but  also  conditions,  whether  precedent  or  subse- 
qaent,  annexed  to  devises  and  legacies,  restraining  the  testator's 
widow  from  marrying,  are  valid  and  operative.  A  condition  subse* 
quent  annexed  to  an  annuity  in  restraint  of  the  marriage  of  the 
testator's  widow  where  there  was  no  limitation  over,  has  been  held 
to  be  in  (erroretn  merely  and  void.  Parsons  v.  Winslow,  6  Mass^ 
169 ;  s.  c,  4  Am.  Dec.  107. 

The  condition  in  restraint  of  the  marriage  of  the  testator's  widow 
is  treated  as  a  condition  annexing  reasonable  restraint,  made  by 
one  having  such  a  relation  to  the  donee  as  authorizes  him  to  take 
such  an  interest  and  assume  such  a  control  in  regard  to  her  mar- 
riage. Whether  the  cases  which  uphold  such  conditions  are  founded 
upon  sound  reason  might  perhaps  be  questionable,  if  the  subject 
were  original,  especially  where  there  are  no  children  who  are  proper 
objects  of  the  testator's  bounty  and  protection.  But  the  author- 
ities have  put  the  matter  beyond  question. 

In  this  State  we  have  a  statute  concerning  a  condition  in  re- 
straint  of  the  marriage  of  the  widow  of  a  testator,  as  follows:  "  A 
devise  or  bequest  to  a  wife  with  a  condition  in  restniint  of  marriage 
shall  stand,  but  the  condition  shall  be  void."  2  XL  S.  1852,  p.. 
308  ;  §  2567,  R.  S.  1881. 

This  statute  operates  to  render  void  at  least  such  conditions  as 
are  in  general  restraint  of  the  marriage  of  the  testator's  widow. 
Stillwell  V.  Knapper,  69  Ind.  658 ;  s.  c,  35  Am.  Rep.  240.  In 
that  case  it  was  said  of  this  statute:  ''  We  deem  it  unnecessary  to 
determine  whether  our  statute  has  done  any  thing  more  than  to 
place  the  widow  of  the  testator  upon  a  common  level  with  other 
persons  in  respect  to  restraints  upon  marriage ;  in  other  words, 
whether  such  reasonable  restraints  as  would  be  upheld  in  regard 
to  other  persons  may  not  be  upheld  in  regard  to  such  widows  under 
the  statute  above  quoted.  The  statute  may  be  construed  to  pro- 
hibit all  restraints  whatever  upon  marriage,  or  only  such  general 
restraint  as  could  not  be  imposed  upon  others." 

In  the  case  now  before  us,  the  testator,  after  assuming  a  control 
in  regard  to  the  then  existing  marriage  of  his  daughter,  concerning 
the  validity  of  which  we  are  not  called  upon  to  decide,  annexed  to 
the  gift  to  her  of  a  legacy,  payable  in  small  annual  installments,  a 
condition  subsequent  in  absolute  restraint  of  her  remarriage. 

If  this  should  be  regarded  as  a  partial  and  reasonable  restraint, 
which  the  testator  had  a  right  to  impose,   then,  as  the  condition 
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was  subsequent  and  annexed  to  a  gift  of  personalty^  the  question 
sa  to  its  validity  would  depend  on  the  decision  whether  or  not  there 
was  a  gift  oyer. 

Shall  a  subsequent  condition^  annexed  by  a  testator  to  a  legacy  to 
his  daughter,  in  absolute  restraint  of  her  second  marriage,  be  treated 
as  a  reasonable  restraint  in  this  State  ? 

In  Newton  v.  Marsden,  2  J.  &  H.  356,  decided  in  1862,  William 
Frost,  by  his  will,  declared  certain  trusts  for  the  benefit  of  Caroline 
Derbyshire,  widow  of  John  Derbyshire,  the  testator's  deceased 
nephew,  and  her  children,  under  which  the  widow  was  entitled  to 
certain  rents  of  real  estate  and  to  annuities  charged  primarily  on 
real  estate,  and  to  be  made  up,  if  necessary,  out  of  personal  estate, 
with  a  condition  subsequent,  that  the  trusts  for  the  benefit  of  the 
widow  should  cease  if  she  married.  It  was  held  that  the  condition 
was  valid. 

The  learned  vice-chancellor,  upon  an  examination  of  the  authori- 
ties, cotild  not  find  any  thing  in  the  shape  of  an  opinion  of  a  clear 
and  definite  kind.  He  t^oncluded  that  upon  the  whole,  the  dicta 
were  against  extending  the  rule,  that  you  cannot  imi)ose  a  condition 
in  restraint  of  marriage,  to  a  restraint  on  the  marriage  of  a  widow. 
Admitting  that  the  general  expressions  in  which  widowhood  was 
43poken  of  as  constituting  an  exception  to  the  rule  were  open  to  the 
suggestion  that  they  must  be  considered  as  pointed  at  the  case  of  a 
^ft  to  the  donor^s  widow,  and  also  to  the  observation  that  they 
were  extra-judicial,  he  based  his  decision  upon  the  ground  that 
there  was  no  authority  in  the  common  law,  independently  of  the 
civil  law,  for  saying  that  a  condition  restraining  the  marriage  of  a 
widow  is  void. 

In  Allen  v.  JacksoUy  L.  R,  1  Ch.  Div.  399,  decided  in  1875,  re- 
yersing  the  decision  of  Hall,  V.  C,  it  was  held,  that  a  condition 
in  restraint  of  a  second  marriage,  whether  of  a  man  or  a  woman, 
is  not  void.  Thei-e  a  testatrix  gave  the  income  of  certain  property 
to  her  niece  (who  was  her  adopted  daughter)  and  the  husband  of 
the  niece,  during  their  joint  lives,  and  to  the  survivor  during  his 
or  her  life,  with  a  proviso  that  if  the  liusband  survived  his  wife  and 
tnarried  again,  the  property  should  go  over.  The  husband  survived 
and  married  again.  It  was  held  that  the  proviso  was  valid  and 
that  the  gift  over  took  effect.  Newton  v.  Alarsdeti,  supra,  was 
spoken  of  by  Mellish,  L.  J.,  as  a  bolder  decision,  and  it  was  said 
by  him,  that  not  to  apply  the  same  rule  to  a  man  as  to  a  woman 
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would  be  to  OTerrule  that  case.  Bagoallay^  J.  A.^  Baid  that "  the 
present  state  of  the  law  as  regards  conditions  in  restraint  of  the 
second  nuurriage  of  a  woman  is  this*  that  they  are  exceptions  to  the 
general  rule  that  conditions  in  restraint  of  marriage  are  void,  and 
that  the  enunciation  of  that  law  has  been  gradual.  In  the  first 
instance  it  was  confined  to  the  case  of  the  testator  being  the  hus- 
band of  the  widow.  In  the  next  place,  it  was  extended  to  tlic  ease 
of  a  son  making  a  will  in  favor  of  his  mother.  ♦  ♦  ♦  Then 
came  the  case,  before  Vice-Chancellor  Wood  of  Newton  ▼.  Marsden, 
in  which  it  was  held  to  be  a  general  exception  by  whomsoover  the 
bequest  may  have  been  made." 

Thus  it  is  seen  that  the  exception  applicable  to  such  a  case  as  the 
one  at  bar,  has  in  England  followed  or  been  recently  built  upon  an 
exception  which  many  years  ago  was  abolished  by  the  statute  of 
this  State.  There  is  with  us  much  greater  freedom  of  absolute 
divorce  than  in  England.  We  have  need  of  increase  of  population. 
Besides  public  morality  and  general  prosperity  aro  every  where  pro- 
moted by  freedom  of  marriage,  and  we  are  not  bound  by  precedent 
to  declare  a  rule  which  would  restrict  such  freedom. 

If  we  were  disposed  to  hold  that  the  condition  in  question  im- 
posed a  reasonable  restraint,  there  was  no  gift  over,  within  the 
meaning  of  the  authorities. 

The  exception  that  the  condition  shall  be  effectual  if  the  subject 
of  the  bequest  be  given  over  so  as  to  create  an  interest  in  another  2)cr- 
son  is  restrained  and  limited,  and  to  give  it  effect,  the  giving  over  to 
a  third  person  must  be  an  express  giving  over  of  the  particular 
legacy,  unincorporated  with  any  other  subject.  A  bare  gift  of  the 
residuum,  or  merely  leaving  the  legacy  without  any  direction  to 
fall  into  the  surphis,  will  not  be  a'Sufficient  giving  over.  Parsons 
V.  WinsloWy  supra,  and  authorities  there  cited.  Here  all  the  per- 
sonal estate  of  the  testator  remaining  after  the  payment  of  debts 
and  legacies  was  given  to  the  appellant  Elizabeth.  The  annuity 
to  the  appellee  was  made  payable  '*  out  of  said  personalty  "  during 
her  life  or  until  she  shall  have  received  an  amount  equiU  to  three- 
fourths  thereof,  and  it  was  directed  that  the  balance  *^  shall  be  re- 
tained  by"  said  Elizabeth.  It  was  also  directed  that  during  the 
time  that  the  appellee  might  live  with  said  Fox,  the  legacy  should 
belong  to  said  Elizabeth.  But  no  express  disposition  of  the  legacy 
''  unincorporated  with  any  other  subject "  was  made  to  take  effect 
when  she  should  remarry.      It  was  simply  provided  that  if  site 
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flhonld  remarry  she  should  ''  not  be  entitled  to  said  legacy  from  that 
time  on.*' 

K  therefore  the  condition  in  question  should  be  regarded  as 
annexing  a  partial  and  reasonable  restraint  upon  marriage,  it 
would  bo  Toid  for  want  of  a  gift  oyer. 

But  we  regard  the  condition  as  yoid,  because  it  is  an  absolute 
prohibition  of  a  second  marriage. 

The  judgment  should  be  aflSrmed. 

Per  Gubiam. —  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  be  aflSrmed,  at  the  costs  of  the  appellants. 


Haas  y.  Shaw. 

an  Ind.  8BA.) 

Marrioffe  ^^partnerMp  of  htuband  and  fa(f4i. 

A  wife  cumot  form  a  valid  partnership  with  her  hasband,  under  a  power  to 
cany  on  baeiness  on  her  sole  and  separate  acooant. 

ACCOUNT.    The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

0.  J.  Olessner,  T.  B.  Adanis,  L.  J.  Hackney,  GampbeU,  Bate» 
and  Van  Marteh,  for  appellants. 

A.  Major,  S.  Major,  H.  8,  Dovmey,  (7.  Major,  and  T.  8.  Rollins,, 
for  appellees* 

HowK,  J.  In  this  case  the  appellants,  the  plaintiffs  below,  on 
the  20th  of  October,  1880,  filed  their  complaint  against  the  appel- 
lees, in  substance^  as  follows: 

''The  i)laintiffs  Benjamin  Haas,  Barnhard  Weis  and  Adolph 
Haas,  partners,  trading  under  the  name  and  style  of  Haas  &  Weis, 
complain  of  Daniel  J.  Shaw  and  Eliza  S.  Shaw,  as  partners,  trad- 
ing under  the  name  and  style  of  Shaw  &  Co.,  and  say  that  the  de- 
fendants, as  such  partners,  are  indebted  to  the  plaintiffs  in  the  sum 
of  $828.41,  for  personal  property  sold  and  delivered  by  the  plaint* 
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iffs  to  the  defendants,  as  such  partners,  at  their  instance  and  re- 
quest, the  particulars  of  which  are  set  forth  in  an  account  filed 
herewith,  leaving  due  and  unpaid  said  sum  of  t828.41,  with  interest 
due  thereon  from  the  4th  day  of  Octoher,  1880.     Wherefore,"  etc. 

It  may  be  fairly  inferred,  we  think,  from  the  itemized  account 
filed  with  the  complaint,  that  the  goods  were  sold  and  delivered, 
as  alleged,  during  the  year  1880.  although  the  dates  are  not  stated 
with  much  accuracy. 

With  their  complaint  the  appellants  also  filed  an  affidavit  wherein 
they  stated,  among  other  things,  that  the  '^  defendants,  and  each 
of  them,  have  sold,  conveyed  and  otherwise  disposed  of  their 
proi)erty,  subject  to  execution,  with  the  fraudulent  intent  to  cheat, 
hinder  and  delay  their  creditors;  and  that  the  defendants,  and  each 
of  them,  are  about  to  sell,  convey  and  otherwise  dispose  of  their 
proi)erty,  subject  to  execution,  with  the  fraudulent  intent  to  cheat, 
hinder  and  delay  their  creditors." 

The  appellees  severed  in  their  defense.  The  appellee  Eliza  L. 
Shaw  answered  the  complaint  in  a  special  paragraph,  to  which  the 
appellant's  demurrer,  for  the  alleged  insufficiency  of  the  facts 
therein  to  constitute  a  cause  of  defense,  was  overniled  by  the  court 
Tlicy  then  replied  specially,  and  to  this  reply  the  demurrer  of  Eliza 
L.  Shaw,  for  the  want  of  sufficient  facts,  was  sustained  by  the 
court.  The  appellee  Daniel  J.  Shaw  answered  the  attachmcfit 
proceedings  in  a  special  paragraph,  to  which  the  appellant's  de- 
murrer, for  the  alleged  insufficiency  of  the  facts  therein,  was  over- 
niled by  the  court.  They  then  replied  specially,  and  to  this  reply 
the  demurrer  of  Daniel  J.  Shaw,  for  the  want  of  facts,  was  sns- 
tained  by  the  court.  The  appellants  duly  excepted  to  each  of  these 
rulings,  and  declined  to  reply  further  to  either  of  the  separate  an- 
swers of  the  appellees.  Thereupon  the  court  rendered  judgment 
that  appellants  take  nothing  by  their  suit  against  Eliza  L.  Shaw, 
that  she  recover  of  them  her  costs,  and  that  as  to  her  their  attach- 
ment be  discharged;  that  the  appellants  recover  of  Daniel  J.  Shaw 
the  debt  in  suit  and  costs;  and  that  the  personal  property,  de- 
scribed in  Daniel  J.  Shaw's  answer,  was  exempt  from  sale,  under 
the  attachment  proceedings. 

The  first  error  complained  of  by  the  appellants  in  this  court  is  the 
oveiTuling  of  their  demurrer  to  the  separate  answer  of  Eliza  L. 
Shaw  to  their  complaint.  In  her  answer  she  alleged,  in  substance, 
that  before  and  at  the  time  of  the  supposed  sale  and  delivery  of  the 
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l^ersonal  property  mentioned  in  appellants*  complaint  she  was, 
hitherto  had  been,  and  then  was  a  married  woman  and  the  wife 
of  her  co-appellee,  Daniel  J.  Shaw,  during  all  that  time. 

It  is  manifest  from  our  statement  of  this  case,  that  the  question 
of  the  sufficiency  or  insufficiency  of  this  answer  depends,  for  its 
proper  decision,  upon  the  construction  which  must  be  given  to  the 
provisions  of  an  act  entitled  '^  An  act  concerning  married  women," 
approved  March  25,*  1879.  This  act  took  effect  and  became  a 
law  on  the  31st  day  of  May,  1879,  and  continued  in  force  during 
all  the  time  covered  by  the  account  in  suit,  and  until  the  19th  day 
of  September,  1881.  Prior  to  the  taking  effect  of  the  above  en- 
titled act  of  March  25,  1870,  married  women  in  this  State  were  pro- 
tected by  the  disabilities  imposed  on  them  by  the  common  law,  and 
were  incapable  of  binding  themselves  by  an  executory  contract. 
Thus  in  0' Daily  v.  Morris^  31  Ind.  Ill,  this  court  said:  "  It  is  a 
rule  of  the  common  law,  too  familiar  and  well  settled  to  need  the 
ciUition  of  authorities,  that  Vkfeinme  covert  is  incapable  of  binding 
herself  by  an  executory  contract,  and  that  all  such  contracts  made 
by  a  married  womaii,  whether  in  writing  or  by  ])arol,  are  absolutely 
void  at  law.  There  is  nothing  in  the  legislation  of  this  State  in 
relation  to  married  women  changing  this  rule  of  the  common  law, 
st  least  so  far  as  it  applies  to  such  contracts  at  large."  So  the  law 
remained,  and  so  it  was  continuously  construed  by  this  court,  until 
the  taking  effect  of  the  aforesaid  act  of  March  25,  1879.  Tliomas 
V.  Passage f  54  Ind.  106  ;  American  Ins.  Co.  v.  Avery ^  60  id.  566; 
Liberty  Tp.  Draining  Ass'n  v.  Waikins,  72  id.  459 ;  Pierce  v. 
Osman,  79  id.  259  ;  Ebermne  v.  State^  id.  266  ;  Parks  v.  Barrow- 
man,  83  id.  561. 

The  first  statutory  innovation  upon  this  common-law  rule  is  the 
above-entitled  act  of  March  25,  1879  ;  and  while  the  provisions  of 
the  act  must  be  liberally  construed  according  to  their  true  intent 
and  meaning,  yet  as  they  are  in  derogation  of  the  common-law 
rule,  they  are  not  to  be  enlai'ged  by  construction  beyond  the  plain 
meaning  of  the  language  used  by  the  law-making  power  in  their 
enactment  Pott.  Dwarris,  257  ;  Schwarm  v.  Osborn,  59  Ind.  245; 
Logan  v.  Logan,  77  id.  558.  After  the  act  took  effect  and  be- 
came a  law,  a  married  woman  in  this  State  was  emancipated  from 
the  disabilities  imposed  on  her  for  her  own  protection  by  the  com- 
mon law,  to  the  precise  extent,  and  no  further,  contemplated  and 
expressed  by  the  general  assembly  in  the  language  of  the  statute* 
Vol.  XLYI  —  77 


610  INDIANA, 


Haas  ▼.  Shaw. 


In  other  words  tho  common-law  rule  still  prevailed  after  the  taking 
effect  of  the  act,  except  as  such  rule  was  abrogated  or  modified  by 
the  plain  intent  of  the  statute. 

With  this  prefatory  statement,  we  will  now  set  out  so  much  of 
the  aboye-entitled  act  of  March  25,  1879,  as  seems  to  us  to  have 
any  bearing  upon  the  proper  decision  of  the  question  presented  by 
the  alleged  error  of  the  trial  court  in  overruling  the  appellants'  de- 
murrer to  the  separate  answer  of  Eliza  L.  Shaw.  Omitting  the 
enacting  clause,  section  1  provided  that  '^  A  married  woman  may 
bargain,  sell,  assign  and  transfer  her  separate  personal  property  the 
same  as  if  she  were  sole." 

^'  Sec.  2.  A  married  woman  may  carry  on  any  trade  or  business, 
and  perform  any  labor  or  service  on  her  sole  and  separate  account 
The  earnings  or  i)rofit  of  any  married  woman,  accruing  from  her 
trade,  business,  seniccs  or  labor,  other  than  labor  for  her  husband 
or  family,  shall  be  her  sole  and  separate  property." 

''Sec.  3.  A  married  woman  may  enter  into  any  contract  in  ref- 
erence to  her  separate  personal  estate,  trade,  business,  labor  or  service, 
and  the  management  and  improvement  of  her  separate  real  prop- 
erty the  same  as  if  she  were  sole,  and  her  separate  estate,  real  and 
personal,  shall  be  liable  therefor  on  execution  or  other  judicial  pro- 


cess." 


''Sec.  8.  A  husband  shall  not  be  liable  for  any  debts  contracted 
by  the  wife  in  carrying  on  any  trade,  labor  or  business  on  her  sole 
and  separate  account,  nor  for  improvements  made  by  her  author- 
ity on  her  separate  real  i)roperty." 

"  Sec.  10.  A  married  woman  shall  not  mortgage  or  in  any  man- 
ner incumber  her  separate  property  acquired  by  descent,  devise  or 
gift,  as  a  security  for  the  debt  or  liability  of  her  husband  or  any 
other  person."    Acts  of  1879,  pp.  160  and  161. 

The  sections  quoted  contain,  we  think,  all  the  provisions  of  the 
aforesaid  act  of  March  25,  1879,  which  arc  applicable  to  the  ques- 
tion we  are  required  to  decide.  We  are  of  opinion  that  tlieso  statu- 
tory provisions  did  not  wholly  abrogate  or  supersede  the  common- 
law  rule  in  force  in  this  State  at  the  time  of  their  enactment,  under 
which  as  we  have  seen,  a  married  woman  was  incapable  of  bind- 
ing hersdf  by  any  executory  contract,  and  all  such  contracts  how- 
soever made  were  absolutely  void.  Under  the  statute  and  by  force 
of  its  provisions  above  quoted,  a  married  woman  was  authorized  to 
carry  on  any  trade  or  business,  and  to  perform  any  labor  or  service 
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'^  on  her  sole  and  separate  account,''  and  not  otherwise ;  and  her 
earnings  and  profits  from  such  trade,  business,  seryicQs  and  labor, 
other  than  labor  for  her  husband  or  family,  were  to  ''  be  her  sole 
and  separate  property.''  Of  course  such  married  woman  was  ren- 
dered capable  of  binding  herself  by  her  executory  contracts,  in  con- 
nection with  her  trade,  business,  labor,  or  service,  on  her  sole  and 
separate  account,"  but  not  on  any  other  account.  Except  as  to 
her  contracts  in  relation  to  her  trade,  business,  labor,  or  service,  on 
her  sole  and  separate  account,  the  statute  left  such  married  woman 
precisely  as  she  had  been  prior  to  its  enactment,  incapable  of  bind- 
ing herself  by  an  executory  contract,  and  all  such  contracts  with 
such  exception,  were  as  before  absolutely  void.  Certainly  there  is 
no  sentence,  clause,  or  section,  from  the  enacting  clause  to  the 
final  word  or  syllable  of  the  above-entitled  act  of  March  25,  1879, 
which  can  be  said  by  any  fair  construction  to  authorize  a  married 
woman  to  bind  herself  by  a  contract  of  copartnership  with  her  hus- 
band or  any  other  person,  or  to  carry  on  any  trade  or  business,  or 
to  perform  any  labor  or  service  on  the  joint  or  copartnership  ac- 
count of  herself  and  her  husband  or  any  other  person.  We  con- 
clude therefore  that  the  facts  stated  in  the  separate  answer  of  the 
appellee  Eliza  L.  Shciw  were  sufficient  to  constitute  a  cause  of  defense 
in  her  behalf  to  appellants'  cause  of  action,  and  that  the  court 
committed  no  error  in  overruling  their  demurrer  to  such  answer. 

This  conclusion  is  sustained,  we  think,  by  the  reported  decisions 
of  the  courts  of  Massachusetts  and  New  York,  in  construing  stat- 
utes of  those  States  containing  provisions  somewhat  similar  to 
those  of  the  aforesaid  act  of  March  25,  1879.  Thus  in  Lord  v. 
Parker y  3  Allen,  127,  the  Supreme  Court  of  Massachusetts,  in  con- 
stioiing  statutes  of  that  State,  containing  provisions  almost  identi- 
cal with  those  of  the  above  quoted  sections  of  the  statute  of  this 
State,  held  that  a  married  woman  could  not  form  a  paiinership 
with  her  husband,  and  was  not  liable  upon  a  promissory  note  given 
by  a  firm,  of  which  she  and  her  husband  had  agreed  to  be  mem- 
bers. Of  such  statutes  the  court  said:  "They  are  in  derogation 
of  the  common  law,  and  certainly  are  not  to  be  extended  by  con- 
stniction.  And  we  cannot  i)erceive  in  them  any  intention  to  con- 
fer upon  a  married  woman  the  power  to  make  any  contract  witli 
her  husband  or  to  convey  to  him  any  property,  or  receive  any  con- 
veyance from  him.  *  *  *  The  property  invested  in  such  an  en- 
terprise would  cease  to  be  her  *  sole  and  separate '  property."    Ed- 
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wards  v.  Stmemy  a  Allen,  315  ;  Inghoin  y.  WhUe,  4  id.  412  ;  Fin- 
mar  t.  I^rd^,  5  id.  460 ;  Plumer  t.  Zorc^,  7  id.  481.  To  the  same 
effect  snbfitaatialljr  are  the  following  New  York  cases  :  Ferldns  t. 
Perkins^  %  Lsoa.  19;  Kaiso  v.  Tabor,  52  Barb.  125  ;  Chm  Exchange 
Ins.  Go^  T.  Babcoek,,  57  id.  222  ;  (Jhaimhomt  y.  Qagnegy  35  Super. 
Ct.474. 

[Minor  cansideicationa  omitted.] 

Qk  Petition  for  a  BEHEABUfra. 

£lliott,,  J.  It  is  a  familiar  rule  that  statutes  in  derogation  of 
the  common  law  are  to  be  strictly  construed,  and  our  statute  of 
187d,  conceming  the  rights  and  liabilities  of  married  women,  is 
certainly  in.  derogation  of  a  long-established  rule  of  the  common-law 
courts.  Our  own  cases  have,  with  a  marked  degree  of  uniformity, 
held  to  the  doctrine  that  a  married  woman  has  not  the  capacity  to 
bind  herself  by  any  executory  contract,  except  where  the  statutes 
haye  enlarged  her  capacity.  We  are  not  at  liberty  therefore  to  ex- 
tend by  a  liberal  construction  the  act  of  1879,  which  so  radically 
changes  the  common  rule.  That  act  does  not  in  terms,  nor  by 
necessary  intendment,  authorize  her  to  enter  into  a  partnership  with 
her  husband.  Property  in  a  partnership  is  not  ''sole  and  separate.*' 
The  ownership  is  a  joint  one.  The  property  is  owned,  not  by  the 
partners  individually,  but  by  the  jiartnership.  Many  familiar  ex- 
amples illustrate  the  difference  between  individual  and  partnership 
ownership.  Thus,  partnership  creditors  are  entitled  to  payment  out 
of  partnerslup  property,  to  the  exclusion  of  individual  creditors.  A 
widow  of  one  partner  has  no  interest  in  partnership  real  estate  until 
the  debts  of  the  partnership  have  been  paid.  In  le^  contemplatioD, 
sucli  real  estate  is,  as  against  the  widow,  personal  property  and  assets 
of  the  partnership.  Cobble  v.  TofnUnwn,  50  Ind.  550 ;  Huston  v.  Neil^ 
41  id.  504.  A  partner  cannot  claim  partnership  property  as  exempt 
from  execution,for  the  reason  that  he  has  no  individual  interest  in  it 
Love  V.  Blair,  72  Ind.  281 ;  Smith  v.  Harris,  76  id.  104.  Examples 
might  be  multiplied,  but  these  are  sufficient  to  show  that  partner- 
ship property  is  not  the  ''  sole  and  separate  "  property  of  a  partner. 
As  the  enabling  act  of  1879  applies  only  to  the  married  woman's 
separate  property,  we  cannot,  without  doing  violence  to  its  language, 
hold  that.it  confers  a  right  to  contract  in  reference  to  partnership 
property.  The.  language  used  is  plain,  and  our  duty  is  to  interpret 
and  not  to  construe.     We  can  do  no  otherwise  than  hold  that  tbe 
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words  "  sole  and  separate  property  "  refer  to  the  indiTidaal  property 
of  the  wife,  and  not  to  property  owned  by  a  partneiship. 

The  courts  of  Massachusetts  and  New  York  have  given  this  ques- 
tion careful  consideration,  as  is  shown  in  the  caseB  cited  in  the 
original  opinion,  and  haye  reached  the  same  conclusions  as  that  to 
which  we  have  been  led.  A  recent  writer  says  :  ^'  The  enabling 
statutes  confer  new  rights  and  powers,  but  they  are  limited  to  those 
necessary  for  the  protection  of  her  separate  estate,  and  she  has  not 
the  power  to  contract  generally,  unless  the  statutes  expressly,  or  by 
necessary  implication,  gave  her  that  power.'*  Eelly  Contracts  of 
Married  Women,  127,  n.  Many  authorities  are  cited  in  support  of 
this  proposition,  and  we  find  that  they  do  give  the  text  full  support. 
If  this  is  the  correct  rule,  and  that  it  is  we  do  not  doubt,  it  is  very 
clear  that  our  statute  of  1879  confers  no  power  upon  a  married 
woman  to  bind  herself  by  an  executory  contract  concemTng  partner- 
ship property,  for  it  in  terms  restricts  her  ponfer  to  her  '"sole  and 
separate  property." 

Petition  for  a  rehearing  overruled. 


.1 


Anderson  v.  Caldwell. 

(Sllnd.  4fil.) 
CcTUtUutionai  law  — jury  trial  —  drainage  proeeeding$. 

There  is  no  constitutional  right  to  a  jury  trial  in  proceedings  under  «  public 

drainage  act. 

ri^HE  opinion  states  the  point. 

J.  W.  Clements  and  W.  H.  Tlioinpson,  for  appellant. 

Hammond,  J.  This  was  a  proceeding  on  the  petition  of  the 
itppellee  for  the  construction  of  a  ditch,  under  "An  act  concerning 
drainage,"  approved  April  8,  1881,  section  4273,  R.  S.  1881,  et  seq. 
The  commissioners  of  drainage  reported  in  favor  of  the  work,  and 
also  reported  their  assessments  of  benefits  and  damages  to  lands 
a£Fected  by  it.  As  to  the  land  of  the  appellant,  they  reported  that  it 
would  neither  be  benefited  nor  damaged.  To  this  he  filed  his  remon- 
strance, raising  issues  of  fact,  and  demanded  that  such  issues 
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should  be  tried  by  a  jury.  His  demand  was  refused,  and  the  case 
was  tried  by  the  court,  resulting  in  a  finding  and  judgment  of  ap- 
proval and  confirmation  of  the  report  of  the  commissioners.  The 
appellant,  by  his  exception,  motion  for  a  new  trial  and  assignment 
of  error,  has  properly  presented  in  this  court  the  question  whether 
he  was  entitlol  to  a  jury  trial. 

Section  4,  4276,  R.  S.  1881,  of  the  drainage  act  under  considera- 
tion, provides  that  "questions  of  fact  shall  be  tried  by  the  court 
without  a  jury."  This  it  is  claimed  by  the  appellant  is  in  conflict 
with  section  20,  article  1  of  the  State  Constitution,  which  provides 
that ''  In  all  civil  cases  the  right  of  trial  by  jury  shall  remain  in- 
violate.*' 

The  rule  of  construction  is  well  settled  that  an  enactment  of  the 
legislature  is  not  to  be  struck  down  by  the  courts  for  unconstitu- 
tionality, unless  it  is  clearly  in  conflict  with  the  fundamental  law. 

Brawn  v.  Buzan,  24  Ind.  Id4 ;  La/ayeiie,  eiCy  R.  Co.  v.  Qei- 
ger,  34  id.  185 ;  Oroesek  v.  Siaie,  42  id.  547 ;  Buskirk  Prac.  352. 

By  section  1  of  the  Code  of  1852,  and  section  249  of  R.  S.  1881, 
every  action  for  the  *'  enforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs ''  is  ''  denominated  a  civil 
action."  The  words  **  civil  action,"  prior  to  the  adoption  of  our 
present  Constitution,  were  not  so  comprehensive  in  their  meaning. 

They  included  only  what  were  known  as  common-law  actions. 
Section  20  of  article  1  of  the  Constitution  was  adopted  with  ref- 
erence to  actions  that  by  the  common  law  were  triable  by  j  ury.  As  to 
such  actions  the  right  of  trial  by  jury  was  tu  remain  inviolate.  It 
was  competent  for  the  legislature,  as  it  did  by  the  Code  of  1852,  to 
extend  the  right  of  trial  by  jury  to  cases  that  previously  had  not 
been  recognized  as  civil  actions,  but  it  could  not,  without 
infringing  on  the  Constitution,  abridge  such  right  as  to  cases 
triable  by  jury  at  common* law.  The  Constitution  simply  guaran- 
tees the  continuance  of  the  common-law  right  of  trial  by  jury.  In 
other  cases  the  legislature  may  extend'  or  limit  this  right,  without 
violating  the  Constitutioiu 

In  Lake  Erisy  eicy  R.  Co.  v.  Heaih,  9  Ind.  558,  in  speaking  of 
the  constitutional  provision  respecting  jury  trials  in  civil  cases, 
this  court  says  :  ''  The  above  provision  in  our  Constitution  applies 
iu  terms  but  to  civil  cases.  Wliat  then  within  its  meaning,  is  a 
civil  case?  Not  every  case  which  is  not  a  criminal,  is  a  civil  one. 
'  Civil  case '  had  a  definition,  a  meaning  at  common  law,  when  the 


MAY  TEHM,  1883.  6]!> 


Andenon  ▼.  Caldwell. 


early  Gonstitations  of  this  cormtry  were  fonned ;  and  it  haa  been 
held  that  the  tenn  was  used  in  those  Constitutions  in  the  common- 
law  sense." 

Again,  in  Allen  y.  Anderson,  57  Ind.  388,  it  is  said :  ''  This 
provision  "  (§  20,  art.  1)  '^  of  the  Gonstitntion  was  adopted  in  refer- 
ence to  the  common-law  right  of  trial  by  jury,  as  the  language 
plainly  imports,  namely,  that  the  right 'shall  remain  inviolate,' 
that  is,  continue  as  it  was.  The  words  '  in  all  civil  actions,*  means 
in  all  civil  actions  at  the  common  law — as  debt,  covenant,  assump- 
sit, trover,  replevin,  trespass,  action  on  the  ca^fe,  etc." 

Section  16  of  the  act  of  1859,  relating  to  supervisors,  1  R.  S. 
1876,  p.  858,  authorized  the  sujiervisors  to  enter  upon  any  land  ad- 
joining or  near  any  highway,  and  thereupon  to  construct  ditches, 
etc.,  to  remove  gravel,  etc.,  or  to  cut  down  and  remove  any  wood  or 
tree  necessary  for  the  construction  or  repair  of  a  highway.  The 
person  aggrieved  could  petition  the  township  trustee  for  an  assess- 
ment of  damages ;  the  trustee  thereupon  appointed  three  disinter- 
ested persons  to  make  the  assessment  of  damages,  which  were  paid 
out  of  the  township  fund.  No  appeal  was  provided  for,  nor  any 
method  of  trial  by  jury;  and  yet  the  party  injured  had  no  remedy 
but  that  provided  in  the  statute;  he  could  not  bring  suit  against  the 
supervisor.  It  was  held  that  this  statute  did  not  conflict  with  the 
Gonstitntion.     Dronhwrger  v.  Reedy  11  Ind.  420. 

In  the  case  of  Euansville,  etc.,  B.  Co.  v.  Miller,  30  Ind.  209, 
which  was  an  appeal  to  the  Gircuit  Gourt  from  an  assessment  for 
damages  sustained  by  the  owner  of  land  taken  for  the  railroad,  it 
was  held  that  a  jury  trial  was  not  allowable  as  a  matter  of  right. 

The  question  in  the  present  case  is  whether  the  proceeding  under 
the  drainage  act  of  1881,  for  assessing  benefits  and  damages  to 
lands  affected  by  the  ditch,  is  a  civil  action,  as  that  term  was  under- 
stood in  this  State  prior  to  the  adoption  of  our  present  Constitu- 
tion. We  are  inclined  to  the  opinion  that  this  proceeding  is  not  a 
*'  civil  action,"  within  the  meaning  of  the  Constitution.  We  think 
it  is  a  special  statutory  proceeding,  in  which  it  is  competent  for  the 
legislature  to  dispense  with  a  jury.  Hays  v.  Tippy ,  91  Ind.  102. 
At  all  events,  we  cannot  say  with  certainty  that  the  statute  under 
consideration,  requiring  the  trial  to  be  by  the  court  without  a  jury 
is  clearly  in  conflict  with  the  Constitution.  In  such  case,  it  is  our 
duty  to  declare  in  favor  of  the  constitutionality  of  the  law,  leaving 
the  hardship,  if  any,  to  be  corrected  by  the  legislature. 
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We  find  no  error  in  the  record. 

The  jadgment  of  the  court  below  is  affirmed  at  the  costs  of  the 
appellant. 

Elliott,  J.  The  grayity  and  importance  of  the  questions  in- 
volved in  this  case  will,  it  is  thought,  be  deemed  a  sufficient  excuse 
for  adding  to  what  luis  been  said  by  my  brother  Hammond. 

The  right  which  the  Constitution  declares  shall  remain  inviolate 
is  the  right  to  trial  by  jury  as  it  existed  when  that  instrument  was 
adopted.  The  right  so  carefully  guarded  and  preserved  is  the  one 
transmitted  to  us  from  our  British  ancestors.  The  right  meant  by 
our  Constitution  is  the  great  one  which  hsis  occupied  such  a  promi- 
nent place  both  in  law  and  in  history.  We  are  therefore  to  look  ta 
the  common  law  to  ascertain  what  this  right  was,  and  not  to  par- 
ticular statutes  which  may  be  changed  at  the  pleasure  of  the  legis- 
lature. The  legislature  neither  created  nor  preserved  this  right,, 
although  they  have  often  declared  it.     It  exists  without  legislation. 

The  British  Constitution  does  not  limit  the  power  of  Parliament  in 
the  exercise  of  the  right  of  eminent  domain,  and  that  body  has  power 
to  direct  the  seizure  of  private  property  for  public  uses  without  com- 
pensation. It  is  true  that  the  British  statutes  have,  in  almost  every 
instance,  required  compensation,  but  the  right  to  compensation  was 
a  purely  statutory  one,  and  enforceable  only  under  the  provisions 
of  the  statute.  Our  own  cases  and  indeed  the  American  cases  gen- 
erally, treat  the  proceedings  as  special  statutory  ones,  and  in  this 
they  are  clearly  right,  for  at  common  law,  the  proceedings  were  of 
purely  statutory  origin,  and  they  are  none  the  less  so  under  our 
Constitution.  The  legislature  is  not  invested  by  the  Constitution 
with  a  new  right,  that  of  eminent  domain,  for  that  is  an  inherent 
right  of  sovereignty.  On  the  contrary,  the  right  is  restricted,  not 
enlarged  by  the  Constitution.  If  it  were  not  for  the  constitutional 
limitation  property  might  be  seized  without  paying  its  owner  any 
compensation.  The  right  to  compensation  therefore  did  not  exist 
before  the  Constitution,  and  is  a  right  to  be  exercised  by  the  legis- 
lature in  the  enactment  of  statutes  providing  the  mode  of  proce- 
dure. In  short  the  mode  of  proceeding  is  within  legislative  control, 
limited  only  by  the  provisions  of  the  Constitution. 

In  Pennsylvania  R.  Co.  v.  Lutheran  Congregation y  53  Penn.  St 
445,  the  question  came  before  the  court  in  proceedings  instituted 
by  the  railroad  company  to  condemn  lands  for  a  right  of  way,  and 
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the  court  held  that  the  mode  of  proceeding  was  entirely  within  the 
control  of  the  legislature,  and  said  :  ''Indeed  the  right  of  trial  by 
jury  has  never  been  held  to  belong  to  the  citizen  himself  in  pro- 
ceedings by  the  State  under  her  powers  of  eminent  domain.  Mc- 
Kinney  V.  Monongahela  Nav.  Co.y'St  Harr.  65. "  The  question  received 
careful  examination  /;*  re  Lotoer  Chatham,  35  N.  J.  L.  497,  and  the 
court  in  speaking  of  the  point  made  that  the  act  violated  the  Consti- 
tution, said  :  *^  The  answer  to  that  is  that  an  apx)cal  to  a  jury  is  not 
a  matter  of  right.  The  provision  in  our  Constitution  (Art.  I,  §  7), 
that  the  right  of  trial  by  jury  shall  remain  inviolate,  does  not  inter- 
fere with  such  modes  of  ascertaining  damages  for  lands  taken  by 
eminent  domain,  as  the  legislature  could  provide  before  its  adop- 
tion." In  the  recent  case  of  Kendall  v.  Post,  8  Oreg.  141,  it  was 
said  of  the  constitutional  provision  we  are  discussing,  that  *'  this 
constitutional  provision  does  not  apply  to  cases  of  taking  private 
property  for  public  uses,  but  to  actions  in  courts  of  justice."  To 
this  effect  runs  the  great  current  of  judicial  opinion.  Livingston 
V.  Mayor,  etc.,  8  Wend.  85 ;  Beekman  v.  Saratoga,  etc.,  R.  Co.,  3 
Paige,  45;  Heyneman  v.  Blake,  19  Cal.  579;  Buffalo,  etc.,  R.  Co.  v. 
Ferris,  26  Tex.  588;  City  of  Dee  Moines  v.  Layman,  21  Iowa,  153; 
Bachus  V.  Lebanon,  11  N.  H.  19;  Rich  v.  City  of  Chicago,  59  111. 
286;  Ames  v.  Lake  Superior,  etc.,  R.  Co.,  21  Minn.  241. 

The  question  hei'e  is  not  controlled  by  long  continued  practice  as 
in  the  cases  of  Lake  Erie,  etc.,  R.  Co.  v.  Heath,  9  Ind.  558  ;  Piper 
V.  Confiersville,  etc.,  Tp.  Co.,  12  id.  400;  Coyner  v.  Boyd,  55  id. 
166;  Norristown,  etc.,  Tp.  Co.  v.  Burkei,  26  id.  53,  and  similar 
cases.  Here  the  question  is  as  to  the  power  of  the  legislature  to 
adopt  an  express  statute  directing  a  trial  by  the  court 

Matters  of  practice  may  always  be  changed  and  regulated  by  the 
legislature,  and  long  continued  practice  cannot  limit  or  restrict 
legislative  authority. 
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(88  Wis.  18.) 

Inmranee  -^  aeddfint  —  '*  valuntefy  eaqfomre.** 

Where  a  tnTeller  by  rail  way  ,while  asleep  and  aiicon8cioa8,inTolaiitarily 
and  walked  to  the  car  platform,  and  fell  therefrom  and  was  Injnred,  Aeli, 
not  a  case  of  **Tolanury  expoeare,"  "design,"  or  "  self-inflicted  injuriea." 

ACTION  on  aocident  insurance  policy.     Tho  opinion  states  the 
case.     The  defendant  had  judgment  below. 

Ohas.  M.  Bice,  for  appellant. 

Marhham  J  NayeSy  for  respondent. 

Orton,  J.  This  action  is  brought  on  two  policies  of  accident 
insurance,  for  the  recovery  of  indemnity  for  loss  of  time  on  account 
of  disability  occasioned  by  personal  injury.  The  conditions  upon 
which  both  policies  are  avoided,  necessary  to  be  considered,  are 
bodily  infirmities  or  disease,  self-inflicted  injuries,  intoxication,  de- 
sign of  the  insured  or  others  and  not  accident,  and  standing  or 
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riding  on  platforms  of  cars.  The  condition  in  the  policy  first  set 
out  in  the  complaint  additional  to  these  and  material  is  '^  voluntary' 
exposure  to  unnecessai*y  danger."  These  conditions  relate  to  the 
cause  of  the  injury.  The  conditions  which  affect  the  liability  of 
the  company  after  the  injury,  material  to  the  present  inquiry,  are, 
in  the  first  i)olicy,  '*  Immediate  notice  shall  be  given  in  writing, 
addressed  to  the  secretary  of  this  company  at  Hartfonl,  Conn.,'*  etc., 
and  '^  affirmative  proof  of  the  particulars  of  the  accident  and  in- 
jury, and  of  the  duration  of  the  total  disability,  shall  be  furnished 
to  the  company  within  seven  months  from  the  happening  of 
such  accident ; "  and  in  the  second  policy  are  '^  Immediate  notice 
shall  be  given  in  writing  to  the  company  at  Hartford,  stating  full 
name,  occupation,  and  address  of  the  insured,  with  full  particulars 
of  the  accident  or  injury,  of  which  direct  and  afSrmative  proof 
shall  be  furnished  within  seven  months  from  the  happening  of  the 
accident'' 

The  complaint  charges  in  respect  to  the  accident  substantially  that 
the  plaintiff  fell  asleep  from  weariness  and  the  motion  of  the  cars, 
and  when  it  was  quite  dark,  ^'and  while  he  was  in  a  dozed  and  un- 
conscious condition  of  mind,  and  not  knowing  or  realizing  what  he 
was  doing,  involuntarily  arose  from  his  seat  and  walked  uncon- 
sciously to  the  platform  of  said  car,  and  without  fault  on  his  part, 
fell  therefrom  to  the  ground,"  and  was  thereby  injured.  In  respect 
to  the  conditions  subsequent  to  the  injury,  the  complaint  alleges  in 
the  first  count  *^  that  the  plaintiff  has  in  every  respect  and  particu- 
lar fulfilled  his  part  of  said  contract  of  insurance,  and  promptly, 
at  the  expiration  of  said  six  months  from  the  date  of  his  said  in- 
jury, caused  to  be  serveil  due  pi*oofs  of  said  accident  and  disability 
upon  defendant ; ''  and  in  the  second  count,  ^'  that  the  plaintiff 
has  in  all  respects  complied  with  the  terms  and  conditions  of  said 
contract  or  ticket  upon  his  part  to  be  })erformed,  and  promptly  at 
the  expiration  of  said  twenty-six  weeks  from  the  date  of  his  said 
injury,  caused  to  be  served  upon  the  defendant's  agent,  at  the  city 
of  Milwaukee,  due  proo&  of  said  accident  and  disability."  The 
demurrer  to  the  complaint  was  sustained,  presumably  on  the  ground 
that  it  did  not  state  a  cause  of  action. 

This  is  peculiarly  a  case  of  constniction.  First,  of  the  allega- 
tions of  the  complaint  relating  to  the  causes  of  the  injury  ;  second,  of 
the  conditions  of  the  policies  ;  and  third,  of  the  statute  fixing  the 
nilc  of  pleading  perfornuuioe  of  conditions.     The  questions  of  law 
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relating  to  these  matters  of  cou  tmction,  or  the  liability  of  the 
tympany,  are  plain  and  simple,  and  will  admit  of  no  argument,  or 
roqiiiro  the  citation  of  authorities. 

It  is  not  necessary  to  wander  away  and  get  lost  in  ^Hhat  wilder- 
ness more  dark  than  groves  of  fir  on  Huron's  shore,"  the  wilderness 
of  mind,  to  ascertain  the  precise  condition  of  mind  of  the  plaintiff 
as  stated  in  the  complaint  when  the  accident  occurred,  and  it  is 
ujseless  to  speculate  as  to  the  remote  causes  of  that  condition  — 
whether  drunkenness,  utter  prostration,  somnambulism,  brain  dis- 
ease or  derangement  of  the  faculties  —  beyond,  aside,  or  in  contra- 
diction of  what  is  atated  in  the  complaint.  The  allegations  of  the 
complaint  must  be  taken  as  true  on  demurrer,  and  it  must  be  ac- 
cepted as  true  that  while  he  was  in  a  dozed  and  unconscious  con- 
dition of  mind,  and  not  knowing  or  realizing  what  he  was  doing, 
the  plaintiff  involuntarily  arose  from  his  seat  and  walked  uncon- 
sciously to  the  platform  of  said  car,  and  without  fault  on  his  part 
fell  therefrom  to  the  ground.  All  this  occurred  while  he  was  un- 
conscious,and  involuntary,  without  knowing  or  realizing  what  he  was 
doing.  These  are  the  strongest  words  that  could  be  used  to  negative 
self-infliction,  design,  or  voluntary  exposure,  which  are  the  only  con- 
ditions material  to  this  case  which  exempt  the  company  from 
liability.  In  respect  to  the  causes  of  this  mental  condition  of  the 
plaintiff  it  must  also  be  accepted  as  true  that  he  went  to  sleep  from 
weariness  and  the  motion  of  the  cars,  and  never  awoke  to  con- 
sciousness or  volition  until  the  injury  had  happened.  From  these 
allegations  it  is  evident  that  the  plaintiff  was  as  irresponsible  for  his 
actions  and  conduct  as  a  human  being  could  be  from  any  possible 
cause,  and  that  is  sufiBcient 

[Omitting  minor  consideration.] 

As  to  the  condition  of  the  plaintiff's  mind  at  the  time  of  the  injury, 
as  alleged  in  the  complaint,  it  may  be  pro})er  to  quote  the  language 
of  Chief  Justice  Dixon  in  Pierce  v.  Traveller^  his.  Co,,  34  Wia. 
389.  This  was  a  life  policy,  and  death  had  ensued,  which  the 
defendant  alleged  was  caused  by  suicide.  "  As  by  any  voluntary  act 
of  his,  the  natural,  ordinary,  and  direct  tendency  or  effect  of  whic^ 
would  be  to  produce  his  death  [injury],  and  which  act  he  had  at  the 
time  sufficient  mental  capacity  to  comprehend,  and  to  foresee  and 
estimate  its  physical  consequences,  such  self-destruction  was  death 
by  his  own  hands."  And  again:  ^'  The  condition  here  relieves  the 
company  from  liability  only  when  the  self-destruction  was  inten- 
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tioual,  or  committed  by  a  party  who  was  conscious  of  the  nature  of 
the  act  he  was  committing  or  about  to  commit,  and  conscious  of  its 
direct  and  immediate  consequences/'  etc. 

By  the  Court.    The  order  of  the  County  Court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 


Bbipfiit  v.  State. 

(68  wis.  80.) 

Exdie  laiw^judidal  notice — beer. 
Courts  take  Judicial  notice  that  beer  ie  a  malt  and  intoxicating  liquor. 

CONVICTION  of  selling  intoxicating  liquors  without  licensa 
The  opinion  states  the  case. 

J,  H.  Rogers,  for  plaintiff  in  error. 

ff.  H.  Curtis,  district  attorney,  and  attorney  general  for  defend- 
ant in  error. 

ORTONy  J.  The  complaint  before  the  justice  was  that  the  de- 
fendant had  sold  "intoxicating  liquors  "  without  first  having  ob- 
tained a  license  therefor.  The  case  was  appealed  to  and  finally  tried 
in  the  Circuit  Court.  The  only  question  really  presented  by  the  ex- 
ceptionsy  either  to  the  evidence  or  to  the  charge  of  the  court  to  the 
jury,  is  whether  proof  that  the  defendant  had  sold  beer  was  suf- 
ficient proof  that  he  had  sold  malt  or  intoxicating  liquor.  In 
ruling  upon  a  question  of  evidence  the  court  said,  "I  suppose 
everybody  knows  what  is  meant  by  beer."  When  the  question  was 
asked  whether  malt  is  used  in  ordinary  beer,  the  court  said:  "  I 
do  not  think  it  is  necessary.  I  think  a  man  must  be  almost  a  driv- 
eling idiot  who  does  not  know  what  beer  is.  I  do  not  think  it 
necessary  to  prove  what  it  is."  The  charge  of  the  court  on  the 
same  subject  was  substantially  of  the  same  import.  It  was  proved 
that  the  defendant  had  sold  "  beer."  There  was  some  proof  tend- 
ing to  show  that  the  beer  sold  had  an  exhilarating  effect,  and  that 
it  was  such  beer  as  was  brewed  in  the  large  breweries  of  the  State. 
But  sucli  evidence  scarcely  rendered  the  above  ruling  immaterial^ 
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if  it  was  necessary  to  prove  that  the  beer  sold  was  either  malt  or 
intoxicating  liquor,  because  it  was  clearly  insufficient  for  that  pur- 
pose. The  statute  (§  9,  chap.  322,  Laws  of  1882)  makes  the 
proof  of  the  sale  of  any  malt  liquor,  proof  of  the  sale  of  intoxicat- 
ing liquor.  The  case  so  far  as  the  evidence  is  concerned  is  out- 
side of  the  statute  ;  for  it  was  neither  charged  nor  proved  that 
malt  liquor  was  sold  by  name,  and  it  may  as  well  be  assumed,  and 
could  have  been  as  easily  proved,  that  it  was  intoxicating  liquor, 
as  malt  liquor.  The  question  therefore  remains  without  the  aid 
of  the  statute,  whether  it  is  implied  in  the  word  "  beer  "  that  it  was 
either  malt  or  intoxicating. 

The  statute  of  New  York  was  the  selling  without  license  of  any 
**  strong  or  spirituous  liquors,'*  or  any  wines,  etc.  In  Neoin  v.  Ladue, 
3  Denio,  437,  the  question  was  whether  ale,  }K)rter,  and  strong  beer 
were  included  in  the  term  '^  strong  liquors,"  and  it  was  held  without 
proof  that  they  were  so  included.  The  learned  chancellor  wrote  an 
opinion  giving  one  of  the  most  learned  essays  upon  the  composition 
and  use  of  malt  liquors  ever  written.  The  subject  is  treated  scien- 
tifically, philosophically,  historically,  and  geographically,  and  the 
opinion  is  well  worthy  of  reference  and  reading ;  but  it  is  not 
necessary  to  reproduce  it  here  further  than  to  say  tliat  it  is  shown 
that  malt  liquor,  as  ale  or  beer,  was  made  and  used  as  a  beverage 
before  the  time  of  Herodotus,  and  has  continued  to  be  made  and 
used  all  along  down  the  ages,  and  in  various  countries,  until  the 
present  time.  At  the  present  time  we  all  know  that  this  malt 
liquor,  under  the  generic  name  of  "beer,"  is  made  and  used  in 
most  European  countries,  and  in  our  own,  and  is  a  common  bever- 
age. As  long  as  laws  for  licensing  the  sale  of  intoxicating  liquors 
have  existed,  brandy,  whisky,  gin,  rum,  and  other  alcoholic  liquids 
have  been  held  to  be  intoxicating  liquors  per  se ;  and  why  ? 
Simply  because  it  is  within  the  common  knowledge  and  ordinary 
understanding  that  they  are  intoxicating  liquors.  By  this  rule  of 
common  knowledge  courts  take  judicial  notice  that  certain  things 
are  verities,  without  proof  ;  as  in  Chavibers  v.  Oearge,  5  Litt.  335, 
the  circulating  medium  in  popular  acceptation  was  held  to  mean 
"  currency  of  the  State,  and  in  Lampion  v.  Haggard,  3  Monr.  149, 
the  circulating  medium  was  held  to  mean  Kentucky  currency  ; " 
and  in  Joties  v.  Overstreet,  4  id.  647,  the  word  '* money"  was 
held  to  mean  paper  currency.  If  a  witness  on  tlie  stand  were 
asked  whether  whisky  is  intoxicating,  he  would  be  apt  to  smile  as 
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at  a  joke,  and  an  intelligent  witness,  when  asked  the  same  question 
in  relation  to  beer,  might  smile  with  equal  reason. 

Words  in  contracts  and  laws  are  to  be  understood  in  their  plain, 
ordinary  and  popular  Sense,  unless  they  are  technical,  local,  or 
provincial,  or  their  meaning  is  modified  by  the  usage  of  trade. 
1  Greenl.  Ev.,  §  278.    When  the  general  or  primary  meaning  of  a 
word  is  once  established  by  such  common  usage  and  general  ac- 
ceptation, we  do  not  require  evidence  of  its  meaning  by  the  testimony 
of  witnesses,  but  look  for  its  definition  in  the  dictionary.     Whisky^ 
according  to  Webster,  is  **  a  spirit  distilled  from  grain  ; "  and  beer, 
according  to  the  same  authority,  is  ^'  a  fermented  liquor  made  from 
any  malted  grain,  with  hops  and  other  bitter  flavoring  matter." 
It  is  true,  that  to  a  limited  extent,  there  are  other  kinds  of  beer, 
or  of  liquor  called  beer,  such  as  small  beer,  spruce  beer,  ginger  beer, 
etc. ;  but  such  definitions  are  placed  as  remote  and  special,  and  not 
primary  or  general.     So  it  may  be  said  of  other  substances  having 
a  common  name  and  meaning,  such  as  milk  or  tea.     Milk,  accord- 
ing to  Webster,  is  "  a  white  fluid  secreted  by  female  mammals  for 
the  nourishment  of  their  young.*'    There  are  other  kinds  of  milk 
however  such  as  "  the  white  juice  of  plants,"  which  is  the  remote 
definition ;  or  milk  in  the  cocoaiiut,  or  that  in  the  milky- way.    Tea 
is  defined  to  be  ^Meaves  of  a  shrub  or  small  tree  of  the  genus  Thea 
or  Camellia.     The  shrub  is  a  native  of  China  and  Japan."    There 
are  other  kinds  of  tea,  such  as  sage  tea  and  camomile  tea,  etc* 
The  latter  are  the  restricted  uses  of  the  word.   When  asked  to  take 
a  drink  of  milk  or  a  cup  of  tea,  it  would  not  be  necessary  to  prove 
what  is  meant.     Why  is  it  more  necessary  to  prove  what  is  meant 
by  a  glass  or  drink  of  beer  ?    When  beer  is  called  for  at  the  bar,  in 
a  saloon  or  hotel,  the  bar-tender  would  know  at  once,  from  the 
common  use  of  the  word,  that  strong  beer  —  a  spirituous  or  intoxi- 
cating beer  —  was  wanted  ;  and  if  any  other  kind  was  wanted,  tho 
word  would  be  qualified,  and  the  particular  kind  would  be  named, 
as  root  beer  or  small  beer,  etc.     When  therefore  the  word  "beer '* 
is  used  in  court  by  a  witness,  the  court  will  take  judicial  notice 
that  it  means  a  malt  and  an  intoxicating  liquor,  or  such  meaning 
will  be  a  presumption  of  fact,  and  in  the  meaning  of  the  word 
itself  there  will  he  prima  facie  proof  that  it  is  malt  or  intoxicating 
liquor  that  is  meant. 

When  the  witnesses  in  this  case  testified  that  the  defendant  sold 
to  them  beer,  the  prosecution  had  sufficiently  proved  that  he  had 
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sold  to  them  a  malt  and  intoxicating  liqaor,  lor  both  qualities  are 
implied  in  the  word  **  beer.''  This  as  a  logical  conclasion  and 
principle  of  law,  would  seem  to  be  well  established  by  common 
reason,  and  we  think  it  would  be  difficult  to  find  a  single  good  reason 
against  it.  As  to  decisions  and  authorities  upon  the  question,  it 
must  be  confessed  it  would  seem  that  those  which  require  proof 
that  beer,  or  the  liquor  sold  by  that  name,  is  intoxicating,  have  at 
least  the  weight  of  numbers.  But  there  are  many  authorities,  (A 
the  very  highest  judicial  source,  and  based,  as  wo  think,  on  far  the 
better  reason,  which  hold  the  doctrine  we  have  indicated.  Theao 
we  feel  bound  to  follow. 

In  Nevin  y.  Ladue,  3  Denio,  437,  the  question  was  one  of  law 
whether  ''ale"  was  a  ''strong  and  spirituous  liquor"  within  the 
statute,  and  it  was  held  that  it  was,  from  its  long  use  and  welL- 
known  qualities,  and  from  common  knowledge,  and  its  definition  in 
Webster.  In  People  v.  Wheelack,  3  Parker  Grinu  9,  it  is  said 
in  the  opinion  :  "The  word  'beer,'  in  its  ordinary  sense,  denotet 
a  beverage  which  is  intoxicating,  and  is  within  the  fair  meaning  <rf 
the  words  '  strong  or  spirituous  liquors,' "  as  used  in  the  statutes, 
and  it  was  held  that  it  was  incumbent  upon  the  defendant  to  show 
that  the  word  was  used  in  a  restricted  or  qualified  sense,  such  as  to 
denote  root  beer,  molasses  beer,  etc.,  and  this  is  unquestionably  the 
correct  rule  in  such  cases.  In  Board  of  Commissioners  y.  Taylor, 
31  N.  Y.  173,  it  was  held  that  **  strong  beer  "  was  within  the  statute 
In  Rau  V.  People.  63  N.  Y.  277,  it  is  held  that  '*lager  beer"  was  withia 
the  statute.  In  State  y.  Ooyette,  11  R.  I.  592,  it  is  held  that  tha 
court  should  take  judicial  cognizance,  and  without  evidence,  that 
*' lager  beer"  is  a  malt  liquor,  and  it  is  said  in  the  opinion  by  Chief 
Justice  DuRFEE  :  "  Lager  beer  is,  and  has  been  for  many  years,  a 
familiar  beverage  in  this  country.  Its  constituents  are  enumerated 
not  only  in  books  of  science  but  in  popular  encyclopsddias.  It  is  a 
malt  liquor  of  the  lighter  sort,  and  differs  from  ordinary  beers  and 
ales,  not  so  much  in  its  ingredients,  a&  in  its  processes  of  fermenta^ 
tion.  The  government  might  almost  as  well  be  required  to  prove 
that  gin,  or  whisky,  or  brandy,  is  a  strong  liquor,  as  to  prove  that 
lager  beer  is  a  malt  liquor."  In  Massachusetts,  "strong  beer  and 
lager  beer  "  are  to  be  deemed  to  be  intoxicating  by  statute,  and  thai 
is  conclusive.     Com.  v.  Antkes,  12  Gray,  29. 

Many  authorities  to  the  same  effect  are  referred  to  in  the  above 
cases,  and  many  more  might  be  cited.     It  is  useless  to  cite  or  com* 
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ment  upon  that  large  class  of  authorities  which  hold  the  other  waj, 
for  we  disapprove  of  them  aud  follow  these,  founded  as  we  think 
in  the  better  reason.  The  court  is  indebted  for  the  above  eitations 
to  the  able  brief  of  the  learned  counsel  of  the  State,  and  on  the 
other  hand  the  learned  counsel  of  the  defendant  is  entitled  to  great 
credit  for  the  ability  and  induatry  shown  in  the  brief  of  his  side  of 
the  case. 

[Minor  matters  omitted.] 

By  the  Court. — ^The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  accordingly^ 


Wilcox  t.  Hekmikg. 

(66  wis.  144.) 

Ckm&UtuHoruU  law — impounding  and  seUing  animdb. 

As  an  exercise  of  police  power,  a  city  charter  and  ordinances  may  auihoriae  the 
impounding  of  animals  running  at  large  in  the  streets,  and  the  sale  of 
them  for  expenses  without  judicial  proceedings,  even  if  such  animals  are 
exempt  from  execution,  but  may  not  impose  a  penalty  on  the  owner  and 
make  it  a  charge  against  the  animal  on  the  sale. 

REPLEVIN.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

John  NichoU,  for  appellant 

Edward  M.  Hyzer,  for  respondent. 

Orton>  J.  This  is  an  action  of  replevin,  without  claim  of  de- 
livery, for  three  horses,  the  property  of  the  plaintiff,  taken  and 
detained  by  the  defendant.  The  defendant  justifies  such  taking 
and  detention  by  virtue  of  his  being  master  or  keeper  of  the  public 
pound  of  the  city  of  Janesville,  aud  having  authority  and  right 
under  the  charter  and  ordinances  of  said  city  to  receive  and  detain 
said  horses  in  such  pound,  and  to  sell  the  same,  on  account  of  their 
having  been  permitted  by  the  plaintiff  as  such  owner  to  run  or  be 
at  large  in  one  of  the  streets  of  said  city  in  violation  of  such  ordi- 
nances. Some  questions  are  raised  on  the  evidence  and  charge  of 
Vol.  XLVI  — 79 
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the  ooart  to  the  jary^  which  will  be  first  disposed  of  before  the 
consideration  of  the  important  and  principal  qnestion  in  the  case, 
112.,  the  constitutionality  of  the  ordinance  in  qnestion  by  which 
the  defendant  claims  jostification  for  the  taking  and  detention  of 
the  property. 

1.  It  is  claimed  that  the  horses  were  the  exempt  property  of  the 
plaintiff,  andconld  not,  therefore,  be  taken  and  sold  under  such  or- 
dinance. The  statute  of  exemption  is  not  broad  enough  in  terms  to 
embrace  such  a  procceeding.  The  exemption  is  only  from  '^  seiz- 
ure and  sale  on  execution,  or  provisional  or  final  process  issued 
from  any  court,  or  any  proceeding  in  aid  thereof.''  §  2982,  R.  S. 
We  are  referred  to  the  case  of  Smiih  t.  Omam^  17  Wis.  395,  as  au- 
thority upon  this  question.  In  that  case  it  is  held  only  that  prop- 
erty may  be  exempt  from  seizure  and  sale  on  execution  upon  a  judg- 
ment in  an  action  of  tort.  It  is  not  necessary  to  decide  whether  this 
or  any  other  property  of  the  plaintiff  might  be  exempt  if  taken  upon 
execution  on  a  judgment  for  the  fine  imposed  by  the  oixlinancc  for 
its  violation,  because  tlic  seizure  and  sale  arc  made  as  tlie  necessary 
proceeding  and  consequence  of  restraining  the  horses  from  so 
running  at  large  in  the  street,  and  not  for  the  mere  puq>osc  of  the 
collection  of  such  fine.  The  power  granted  by  the  legislature  to 
this  city  in  its  charter,  by  ordinance  '^  to  restrain  the  running  at 
large  of  cattle,  horses,  etc.,  and  cause  such  as  may  be  found  run- 
ning at  large  to  be  im])Ounded  and  sold,"  is  a  police  power  neces- 
sary to  the  due  protection  of  the  public  at  large  in  the  use  and 
enjoyment  of  the  public  streets,  to  which  the  private  rights  of 
property>  and  the  ordinary  exemption  thereof  from  seizure  and  sale 
on  execution  or  judgments  in  actions  on  contract  or  other  incurred 
liability,  must  of  necessity  be  subordinate.  The  injury  to  the  pub- 
lic is  as  great  by  the  running  at  large  of  horses  or  cattle  exempt 
from  execution,  as  of  those  not  exempt,  and  no  such  exception 
could  be  made  without  destroying  one  of  the  safeguards  of  the  pub- 
lic, or  suspending  the  exercise  of  this  ]K»lice  power  in  some  cases 
where  the  public  necessity  most  required  such  safeguard  and  the 
exercise  of  such  a  power.  Aside  from  the  fine  of  one  dollar  pre- 
scribed by  the  ordinance  for  its  violation,  the  jirococding  is  exclu- 
sively in  reiHy  and  the  property  so  claimed  as  exempt  consists  of  the 
horses  so  running  at  large  in  one  of  the  public  streets  to  the  great 
danger  and  inconvenience  of  the  travelling  public,  and  they  can 
only  be  exempt  when  they  do  not  so  encroach  ujK)n  the  ]>ublic  nse 
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of  the  streets.  (1)  They  must  necessarily  be  restrained;  (2)  they 
must  be  famished  with  food  and  care  while  so  restrained;  (3)  they 
must  sometime,  at  an  early  day,  be  sold,  if  not  taken  away  by  the 
owner,  to  compensate  for  such  exjiense,  before  such  expense  exceeds 
their  value.  These  three  things  are  necessary  to  bo  done  to  protect 
the  public.  Their  exemption  under  the  statute  would  ayoid  these, 
and  at  the  same  time  allow  them  to  occupy,  by  running  at  largo, 
the  streets  of  the  city  indefinitely  as  to  time,  and  immeasurably  as 
to  the  public  injury. 

[Minor  considerations  omitted.] 

5.  The  main  and  important  objection  to  the  justification  of  the 
defendant  under  pretended  legal  authority  is  that  the  ordinance 
under  which  he  received,  held  and  sold  the  horses  of  the  plaintiff, 
is  unconstitutional  as  authorizing  the  forfeiture,  condemnation  or 
confiscation  of  property  without  duo  process  of  law,  and  without 
compensation,  etc.  It  is  contended  that  before  the  property  is  sold 
there  should  be  provision  for  an  adjudication  in  court  of  the  facts 
which  would  make  such  property  liable  [to  be  thus  taken  and  sold. 
What  disposition  is  to  be  made  by  the  terms  of  the  ordinance  of  the 
proceeds  of  such  sale  is  unimportant  in  determining  the  constitution- 
ality of  those  provisions  which  authorize  the  restraint  and  sale  of 
such  proi)erty.  -The  mischief  complained  of  ends  with  the  sale, 
for  the  property  of  the  owner  in  such  animals  is  thereby  taken  away, 
and  it  would  not  cure  the  mischief  and  scarcely  mitigate  the  wrong 
to  offer  the  owner  the  remnant  of  the  proceeds  of  the  sale  after  do- 
ducting  the  exi^enses  of  keeping  and  sale,  and  the  fine  incurred,  or 
even  the  proceeds  without  any  such  deduction.  The  provision  of 
the  charter  of  the  city  above  cited  f nlly  authorizes  the  receiving, 
keeping  and  sale  of  such  animals  running  at  large  in  the  public 
streets,  and  the  passing  of  an  ordinance  to  carry  such  provision 
into  execution,  so  that  the  act  of  the  legislature  is  amenable  to  this 
objection  of  unconstitutionality,  as  well  as  the  ordinance  itself. 
The  provisions  of  the  charter  above  referred  to  are  that  such  ani- 
mals may  be  ^'impounded  and  sold  to  discharge  the  penalty  for  the 
violation  of  the  ordinance,  and  the  exjienses  of  impounding  and 
sale."  Hero  is  found  the  authority  for  prescribing  a  fine  for  such 
offense,  as  well  as  the  impounding  and  sale.  The  right  of  such 
legislation  can  be  found  and  justified  only  by  that  police  ][)ower  of 
the  State  to  ])rovide  summary  and  suitable  methods  and  proceed- 
ings to  protect  the  public  health,  ])eace  and  tranquillity,  and  the 
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use  of  the  highways  of  traTel,  which  transcendfi  private  rights  and 
the  constHational  proyisions  for  their  protection. 

This  power  is  well  stated  by  that  great  lawyer.  Chief  Justice  Sha w^ 
in  CorHt*K  v.  Alger,  7  Cuah.  85.  Such  powers  have  been  conferred 
upon  municipal  bodies  by  legislation,  time  out  of  mind,  both  in 
this  country  and  in  England,  and  it  is  too  late  to  question  them.  In 
respect  to  aninuils  running  at  large  in  the  public  highways,  yarions 
ordinances  haTe  undergone  judicial  investigation  in  many  courts, 
and  perhaps  in  some  cases  the  power  to  authorize  the  forfeiture  of  the 
animals  themselves  without  judicial  inquiry  may  have  been  ques- 
tioned. In  the  Tery  nature  of  things,and  in  common  reason,  if  a  judi- 
cial determination  must  be  had  upon  proper  notice  to  the  owner  be- 
fore such  animals  can  be  taken  up  and  restrained  when  so  running  at 
large  in  a  public  street  of  a  city,  the  city  and  the  public  at  large 
must  wait  and  suffer  great  injury,  and  the  street  remain  useless  or 
unsafe  for  a  considenhle  time  without  relief,  or  until  the  animals 
themselves  shall  leave  the  street  and  thus  pass  beyond  the  power  of 
being  seized,  or  such  animals  must  be  kept  in  the  public  pound 
until  their  value  would  be  less  than  the  expense  of  their  keeping. 
It  follows,  if  such  adjudication  be  necessary,  such  a  remedy  is  use- 
less or  ineffectual,  and  the  objection  goes  to  the  very  foundation  of 
the  power  to  prescribe  any  adequate  remedy  in  such  a  case. 

The  general  power  is  upheld  by  all  elementary  authorities. 
Judge  Godey,  in  his  admirable  work  on  Constitutional  Limita- 
tions, says  :  ''  So  beasts  may  bo  prohibited  from  running  at  large 
under  the  penalty  of  being  seized  and  sold."  Cooley's  Const.  Lim. 
588.  Judge  Dillon,  in  his  work  on  Municipal  Corporations,  fully 
upholds  such  a  power  without  judicial  inquiry  if  proper  notice  be 
given,  and  holds  that  the  legislature  may  confer  upon  the  munci- 
pality  the  power  to  ordain  a  forfeiture  of  the  property,  but  that 
such  a  power  must  be  expressly  given.     §  345. 

Before  considering  cases  elsewhere,  where  this  particular  power 
has  been  called  in  question,  it  is  necessary  to  notice  cases  in  this 
court,  in  which  the  learned  counsel  of  the  appellant  contends  ic  has 
been  held  unconstitutional. 

The  case  of  PetM  v.  Majfy  34  Wis.  666,  was  a  case  of  damage 
feasant,  and  the  intimation  of  the  necessity  of  a  judicial  inquiry 
must  be  confined  to  such  a  case.  There  is  the  invasion  of  a  private 
right  only  in  such  a  case,  and  the  remedy  may  well  be  within  the 
constitutional  inliibition.     It  is  said  by  Chief  Justice  DixoN^  in 
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that  case  that  ^'  according  to  the  decision  of  the  Oonrt  of  Appeals 
in  Rockwell  y.  Nearing,  35  N.  Y.  302,  it  (the  ordinance)  would 
have  been  invalid." 

In  Miles  V.  Ghamberlain,  17  Wis.  446,  the  by-law  of  the  town 
authorized  the  seiznre  and  sale  of  animals  running  at  large  in  the 
highway,  but  the  statute  then  in  force  (§  3,  chap.  15,  R  S.  1858) 
only  authorized  the  town  to  pass  by-laws  fixing  a  penalty  for  such 
an  encroachment  upon  the  highway,  which  excluded  the  power  to 
declare  a  forfeiture  of  the  property  by  seizure,  impounding  and 
sale.  It  is  said,  in  the  opinion  of  Mr.  Justice  Paine  in  that  case, 
that  ^^  it  is  therefore  not  necessary  to  determine  whether  the  power 
could  be  conferred  on  the  town  to  pass  a  by-law  like  the  one  in 
question,  by  which  the  title  of  the  owners  of  animals  may  be  di- 
vested without  any  judicial  proceedings  against  them  whatever." 
The  question  whether  the  power  could  be  constitutionally  conferred 
upon  a  city  to  pass  an  ordinance  for  impounding  animals  and  sell- 
ing them  to  pay  charges  and  expenses,  upon  notice  published  or 
posted,  without  any  judicial  determination  of  the  right  —  the  real 
question  in  this  case  —  has  never  been  determined  by  this  court. 
We  shall  therefore  have  to  look  elsewhere  for  cases  in  which  this 
question  was  involved. 

In  Rockwell  v.  Nearing^  supra,  the  impounding  and  sale  were 
authorized  either  when  the  animal  may  be  in  any  public  highway 
opposite  the  land  of  the  person  who  "  takes  it  up,"  or  when  it  may 
be  trespassing  upon  his  lands.  It  was  proved  in  the  case  that  the 
animal  was  taken  up  while  it  was  in  the  door  yard  of  such  person,  and 
not  on  the  highway,  so  that  the  case  was  within  the  lost  clause  of  the 
act.  It  is  said  in  one  of  the  opinions,  **the  question  whether  the  act  is 
valid,  so  far  as  it  relates  to  the  seizure  and  sale  of  animals  running  at 
large  in  a  public  highway,  is  not  involved  in  the  present  appeal," 
and  it  is  clear  from  the  whole  case  that  only  that  part  of  the  act 
was  deemed  or  held  invalid  which  allowed  such  a  seizure  and  sale 
of  the  animal  trespassing  upon  the  land  of  another  without  an 
adjudication.  In  another  opinion  in  the  same  case,  concurring  in 
the  first  one  and  in  the  judgment,  the  constitutionality  of  the  first 
clause  of  the  act  authorizing  the  seizure  and  sale  of  an  animal 
running  at  large  in  the  highway  without  any  adjudication  whatever, 
was  ably  discussed,  and  the  proceedings  justified  as  a  proper  exer- 
cise of  the  police  power  for  the  protection  of  the  public  interest, 
and  the  act  so  far  held  constitutional.    In  Campbell  v.  Evans,  45 
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N.  Y.  356,  the  same  act,  amended  so  as  to  require  certain  judicial 
proceedings,  was  held  ralid;  and  Caoh  v.  Oregg^  46  N.  Y.  439,  is 
to  the  same  effect 

In  Comm.  i.  Alger,  sujnxiy  the  law  made  it  an  offense  to  build 
any  constructions  whatever  in  the  Boston  harbor,  beyond  a  certain 
line  in  tide-water,  and  provided  for  the  destruction  and  abatement 
of  such  erections  as  nuisances.     In  that  case  the  construction  was 
a  largo  wharf,  120  by  45  feet  in  dimensions.     The  law  was  attacked 
for  unconstitutionality  because  it  provided  for  the  utter  destruction 
of  the  property  without  a  trial.     Chief  Justice  Shaw  says,  in  his 
opinion:  *'We  think  it  a  settled  principle,  growing  out  of  the 
nature  of  well-ordered  society,  that  every  holder  of  property,  how- 
ever absolute  and  unqualified  may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it  may  be  so  regulated  that  it  shall 
not  be  injurious  to  the  equal  enjoyment  of  others  having  an  equal 
right  to  the  enjoyment  of  their  property,  or  injuriatis  to  ilie  righU 
of  the  communiiy  ;  "  and  that  such  rights  of  property  "  are  subject 
to  such  reasonable  restraints  and  regulations  established  by  law  as 
tlie  legislature,  under  the  governing  and  controlling  power  vested 
in  them  by  the  Constitution,  may  think  necessary  and  expedient.'' 

In  Roberts  v.  Ogle,  30  HI.  459,  under  a  charter  giving  the  town 
or  village  authority  to  make  ordinances  to  declare  what  should  be 
nuisances  and  to  provide  for  their  abatement,  an  ordinance  was 
passed  prohibiting  swine  from  running  at  large  within  the  corpora- 
tion limits,  and  authorizing  a  constable  to  take  up  and  safely  keep, 
and  on  notice  to  sell,  any  such  swine,  for  the  payment  of  fifty  cents 
per  head,  and  the  constable  charges  and  expenses.  The  ordinance 
was  held  valid,  altliough  it  did  not  provide  for  any  adjudication. 
In  Clark  v.  Lewie,  35  111.  417,  the  ordinance  was  similar  to  the  one 
in  question  here,  excepting  that  the  animals  impounded  were  not 
sold  to  pay  any  fine  imposed,  and  the  horse  was  sold  to  pay  charges 
only.  The  vididity  of  the  ordinance  was  conceded,  but  it  was  held 
that  the  sale  was  invalid  because  its  provisions  were  not  strictly 
complied  with. 

In  Case  v.  Hall,  21  111.  632,  the  animal  was  impounded  and  sold 
under  a  by-law  of  a  town,  of  similar  provisions,  and  it  was  held 
constitutional.  In  Friday  v.  Floyd,  63  111.  50,  a  similar  ordinance 
was  sustained. 

In  Kennedy  v.  Sowden,  1  McMull.  (S.  C.)  323,  the  ordinance, 
with  very  similar    provisions  and    authorizing   the  impounded 
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animals  to  be  sold  for  the  fine  as  well  as  the  chaiges,  was  held  valid 
upon  a  very  full  examination  of  the  anthorities,  and  in  a  yeiy 
elaborate  opinion.  In  Crosby  v.  Warren^  1  Rich.  (S.  C. )  Law,  386, 
this  decision  is  foUowed  and  reaffinned,  bat  there  was  a  dissenting 
opinion  as  to  the  constitutionality  of  the  sale  to  pay  the  fine  as  such 
without  an  adjudication  of  the  offense. 

In  Shaw  y.  Kennedy ^  Term  Rep.  (N.  G. )  591,  the  decision  of  a 
majority  of  the  court  was  the  other  way,  but  by  an  elaborate 
opinion  of  Chief  Justice  Taylor  the  power  is  upheld.  In  HcUlen 
V.  Noe,  3  Ired.  495,  and  WhitfleU  v.  Longesi,  6  id.  268,  long  after- 
ward, ordinances  more  stringent  in  their  provisions  than  the  one 
under  consideration  were  sustained  as  constitutional. 

In  SpiiUr  v.  You7ig,  63  Mo.  42,  a  similar  ordinance  was  sustained 
both  as  to  the  charges  and  expenses  of  impounding,  keeping,  sell- 
ing, etc.,  and  the  fine,  without  any  previous  adjudication,  and  the 
court  used  the  following  apt  language  :  ^^  No  doubt  is  entertained 
but  that  the  legislature,  as  a  sanitary  or  police  regulation,  may  con- 
fer upon  towns  power  to  adopt  such  measures  as  the  one  resorted 
to.'^ 

In  Gilchrist  y.  Schmtdling,  12  Eans.  263,  an  ordinance  of  the 
city  of  Emporia,  of  similar  provisions  except  as  to  the  fine,  was 
sustained  after  a  very  full  examination  of  the  authorities  by  coun- 
sel and  the  court. 

In  White  v.  Tallman,  2  Dutch.  67,  it  is  held  that  such  an  ordi- 
nance, without  authority  of  law  to  sustain  it,  is  void,  and  the  estab- 
lishment of  pounds,  and  their  regulation  by  law,  are  very  fully  ex- 
amined histoncally,  as  well  as  by  judicial  decisions,  as  a  summary 
and  necessary  remedy  for  the  protection  of  highways. 

In  Varden  v.  Mount,  78  Ky.  86  ;  h.  c.  39  Am.  Rep.  208,  it  is 
held  that  the  authority  to  pass  such  ordinances  must  be  conferred 
by  law  ;  and  Cotter  v.  Doty,  5  Ohio,  393,  is  to  the  same  effect.  In 
McKee  v.  McKee,  8  B.  Monr.  433,  such  an  ordinance  was  sustained 
under  very  general  legislative  authority. 

The  leading  case  often  referred  to,  to  sustain  such  legislation  and 
municipal  regulations  under  it,  even  to  the  extent  of  full  forfeit- 
ure of  the  property,  is  that  of  Hart  v.  Mayor  of  Albany,  9  Weiid 
571;  24  Am.  Dep  165,  in  which  they  are  fully  sustained  as  the  ex- 
ercise of  a  necessary  power  in  a  summary  manner  to  abate  nuisances. 

There  are  many  other  cases  which  might  be  cited  to  sustain 
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thifl  power  given  in  the  charter  to  the  common  council  to  make 
ordinances  to  restrain  animals  from  mnning  at  large  in  the  public 
streets,  and  to  impound  and  sell  them  to  pay  the  expenses,  etc.  So 
far  the  ordinance  itself  has  not  been  enunined.  There  are  some 
decisions,  it  must  be  admitted,  which  hold  that  such  legislation,  as 
weU  as  ordinances  under  it,  are  void  as  being  in  conflict  with  the 
constitutional  provisions  for  the  protection  of  property ;  but  it  is 
observable  that  in  such  cases  this  police  power,  the  exercise  of  which 
in  a  summary  manner  is  absolutely  necessary  for  the  protection  of 
the  public  in  the  use  of  its  highways,  is  scarcely  alluded  to.  The 
question  is  of  great  importance,  and  one  not  without  difficulty. 
To  seize  and  sell,  upon  necessarily  short  notice,  animals  of  great 
value,  because  permitted  by  the  owner  to  run  at  large  in  the  streefc 
without  an  adjudication  of  the  offense  in  the  courts,  appears  to  be 
a  harsh  remedy.  But  how  this  summary  mode  of  proceeding  can  be 
avoided,  without  surrendering  the  whole  police  power  to  protect 
the  public  highways  from  such  an  encroachment,  which  destroys 
their  use  by  the  public  for  the  time  being,  we  fail  to  perceive. 
The  owner  will  not  restrain  his  own  animals  fromrnnning  upon  the 
streets.  The  city  authorities  must  do  so,  and  at  once.  Then  such 
animals  must  be  fed  and  cared  for  and  kept  until  the  owner  shall 
pay  the  expenses  and  take  them  away.  If  he  fails  or  refuses  to  do 
so,  they  must  be  sold.  But  we  have  already  taken  this  view  of  the 
case,  and  vrill  proceed  no  further  with  the  argument  in  this  opinion, 
already  too  long. 

The  first  section  of  the  ordinance  prohibits  cattle,  horses,  eta, 
from  running  or  being  at  large  in  any  street,  highway,  eta  The 
second  section  provides  a  forfeiture  and  fine  of  one  dollar  against 
the  owner  of  the  animal.  The  third  authorizes  any  person  so 
finding  animals  running  at  large  to  drire  them  to  the  pound,  and 
allows  twenty-five  cents  for  such  service  for  each  animal.  The 
fourth  makes  it  the  duty  of  the  pound-master  to  receive  them,  to 
pay  such  twenty-five  cents  to  the  person  driving  them,  and  to 
provide  suitable  sustenance  for  the  animals  in  the  pound,  and 
allows  the  pound-master .  his  costs  and  charges,  and  fifty  per 
cent  additional  to  the  costs.  The  fifth  authorizes  the  owner  to 
take  them  away  on  payment  of  the  fine  and  chaiges.  The  sixth 
provides  for  notice  of  two  days,  to  be  once  published  in  a  daily  or 
weekly  newspaper,  and  posted  at  three  public  places  in  the  city  of 
the  sale  to  be  made  after  six  days  from  the  impounding,  at  public 
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Tendue  at  the  pound,  prorided  they  are  not  released  by  the  owner 
taking  them  away,  "  or  (they  are)  taken  thereout  by  proceedings 
at  law.^'  For  want  of  bidders  the  sale  may  be  adjourned  by  pro- 
clamation at  the  time,  or  if  they  will  not  sell  for  sufficient  to  pay 
the  charges  and  expenses,  it  may  be  again  adjourned.  The  seventh 
section  proyides  for  the  disposition  of  the  proceeds  of  sale  as  fol- 
lows :  The  pound-keeper  deducts  therefrom  his  charges  of  subsist- 
ence, money  paid  for  driving,  expenses  of  sale,  and  ^^  one-half  of 
the  penalty,''  and  the  balance  thereof  shall  be  paid  to  the  treasurer 
of  the  city.  These  are  all  of  the  provisions  which  need  to  be  noticed 
as  being  material  to  the  main  question.  These  regulations  would 
seem  to  be  reasonable  and  proper  to  effect  the  object  sought,  and 
are  really  necessary  to  protect  the  public,  and  so  far  as  possible,  the 
rights  of  the  owner.  There  is  nothing  in  the  evidence  itself  or  the 
charter  which  forfeits  or  coniSscates  the  proceeds  of  the  sale  of  the 
property  beyond  the  payment  of  the  legal  charges  thereon.  The 
overplus  belongs  to  the  owner,  and  he  may  obtain  it  at  any  time  he 
chooses  to  do  so.  It  cannot  be  presumed  that  it  is  placed  in  the 
city  treasury  as  belonging  to  the  city,  but  only  for  safe-keepiug. 

It  will  be  observed  that  according  to  the  sixth  section,  the  owner 
may  at  any  time  before  the  sale,  take  the  animals  away  by  proceed- 
ings at  law,  which  would  include  the  action  of  replevin,  an  action 
which  would  not  lie  at  common  law  against  a  pound-keeper,  and 
try  in  court  the  question  of  their  liability  to  be  impounded;  and 
there  is  ample  notice  of  the  sale  elsewhere  provided,  so  that  al- 
though no  adjudication  is  provided  before  the  restraint  and  im- 
pounding, the  owner's  day  in  court  upon  the  question  of  his  liabil- 
ity to  pay  the  fine,  and  the  animal's  liability  to  be  restrained,  are 
not  lost  or  foreclosed. 

There  is  one  provision  of  the  ordinance  however  which  cannot 
be  sustained,  and  that  is,  that  the  pound-keeper  may  deduct  the 
fine  of  one  dollar  imposed,  out  of  the  proceeds  of  the  sale,  or  exact 
such  fine  before  surrendering  the  property  before  sale.  This  is 
made  a  fine  and  forfeiture,  and  it  must  be  enforced  by  action  in 
court,  as  well  as  other  fines  and  forfeitures  under  the  general  stat- 
ute, or  under  sections  11  and  12  of  the  charter,  which  provides  for 
their  collection.  The  adjudication  of  this  matter  cannot  be  taken 
away,  for  it  is  the  punishment  of  the  owner  for  permitting  his  ani- 
mals to  go  at  large  on  the  streets  in  violation  of  the  charter  and  of 
the  ordinance.  But  this  is  a  very  insignificant  and  unimportant 
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part  of  the  ordinimce  and  of  the  proyision  of  the  charter.  This  is 
a  matter  in  personam  and  a  personal  liability,  and  as  pnnishment 
in  some  measore  for  the  violation  of  the  ordinance,  to  deter  him 
and  others  from  like  offending,  and  is  distinct  from  the  main  pro- 
visions of  the  ordinance  in  accordance  with  which  the  animals 
themselves  are  cared  for  and  disposed  of  after  removing  them  from 
the  streets.  We  cannot  think  that  the  matter  of  the  fine  was 
deemed  important  by  the  legislature  to  the  validity  of  the  other 
main  provisions,  or  that  snoh  provisions  would  not  have  been 
adopted  if  the  fine  had  been  omitted  as  a  deduction  from  the  pro- 
ceeds of  the  sale  and  as  a  charge  upon  the  property.  To  that  ex- 
tent only  the  charter  relating  to  the  subject  and  the  ordinance 
thereunder  should  be  held  void  for  unconstitutionality. 

In  Oosselink  v.  OampbeUy  4  Iowa,  296,  the  general  ordinance  and 
the  charter  were  very  similar  to  this  in  every  respect,  including  the 
fine,  and  the  court  held  the  general  ordinance  valid,  and  that  part 
relating  to  the  deduction  of  the  fine  from  the  proceeds  of  the  sale 
as  a  charge  upon  the  property  as  invalid;  and  we  adopt  the  language 
of  that  court,  so  well  considered  and  especially  appropriate,  and  as 
expressing  a  correct  rule  of  constitutional  law  in  such  cases :  '^  Pro- 
ceedings for  the  abatement  of  the  nuisance  are  of  a  more  summary 
nature  than  actions,  from  the  necessity  of  the  case.  The  ordinance 
does  not,  strictly  speaking,  create  a  forfeiture,  for  after  paying  the 
expenses  and  fine,  the  remainder  of  the  proceeds  of  sale  are  paid  to 
the  owner.  It  ia  then  in  effect  but  the  abatement  of  the  nuisance, 
and  as  such  is  regular.  It  is  sufficient  for  the  abatement  of  the 
nuisance  and  the  payment  of  the  charges,  but  not  for  the  enforce- 
ment of  the  fine.'' 

In  Willis  v.  Legris,  45  IlL  289,  the  ordinance  placed  the  fine  for 
the  violation  of  the  ordinance  with  the  charges  and  expenses  of  im- 
pounding and  sale,  and  the  court  said  :  ^'  This  provision  is  void  as 
contravening  that  constitutional  right  every  man  has  to  an  investi- 
gation in  court  when  charged  with  an  offense  punishable  by  fine. 
♦  «  «  «  rp^Q  eity  marshal  had  no  right  to  detain  the  horses, 
for  the  reason  the  penalty  was  not  paid." 

We  hold  therefore  that  the  provision  of  the  charter  authorizing 
the  ordinance  to  restrain,  impound,  and  sell  animals  running  at 
large  in  the  streets,  and  the  ordinance  itself,  so  far  as  they  relate 
to  the  taking  up,  impounding,  and  selling  such  animals,  are  valid ; 
and  that  part  of  both  the  charter  and  the  ordinance  making  the 
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fine  of  one  dollar  a  charge  upon  the  property,  to  be  paid  by  the 
owner  before  he  can  take  them  away,  and  to  be  deducted  from  the 
proceeds  of  the  sale,  Toid. 

It  may  be  said  incidentally^  before  closing  this  subject,  that  such 
legislation  and  municipal  regulations  providing  for  summary  pro- 
ceedings without  trial  for  the  abatement  of  nuisances  of  a  public 
character,  involving  the  destruction  or  forfeiture  of  things  inani- 
mate, are  not  as  well  supported  by  necessity  or  emergency  as  those 
involving  the  keeping,  impounding,  and  selling  of  animals  requir- 
ing immediate  and  constant  care,  subsistence,  and  expense,  and  in 
respect  to  which  long  delay  is  inadmissible.  Gases  are  numerous 
of  the  former  class,  in  which  summary  proceedings,  without  ordi- 
nary trial  for  abatement,  have  been  allowed,  without  a  thought  of 
any  infringement  of  a  constitutional  right. 

In  conclusion,  we  find  nothing  in  the  adjournment  of  the  day  of 
sale,  or  in  the  sale  itself  after  the  hour  fixed,  which  is  not  allowed 
by  the  ordinance,  and  the  sale  appears  to  have  been  perfectly  fair ; 
and  although  the  sum  realized  may  have  been  much  less  than  the 
real  value  of  the  property,  it  is  not  apparent  that  another  adjourn- 
ment would  have  been  of  any  advantage  in  this  respect.  It  is  to 
be  regretted  that  the  plaintiff  has  allowed  his  property  to  be  sacri- 
ficed in  this  way,  when  he  could  have  prevented  it  by  the  payment 
of  the  proper  charges  before  the  sale. 

By  the  Vouri.    The  judgment  of  the  Circuit  Gourt  is  affirmed. 

Affirmied. 
Motion  for  rehearing  denied. 


Akdbab  v.  Hassltikb. 

(S8  wis.  805.) 
Party-ioaU — riglU  to  add  to. 

Either  owner  of  a  partj-wall  maj  increaae  the  thiekneM,  length  or  height  of 
his  own  part  of  it,  if  he  can  do  bo  without  injurj  to  the  other  part.* 

A  GTION  for  injunction.     The  opinion  shows  the  point. 


•  To  Muno  affect,  Dani&iihaMtr  t.  DeoiM  (51  Tex.  480),  83  Am.  Rep.  tt7. 
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O.  W.  Caie,  for  appellant. 

W.  W.  HaseUine^  for  respondents. 

Lyon,  J.  It  seems  to  be  the  settled  law  that  the  owners  of  a 
party-wall  standing  in  part  upon  the  lot  of  each  are  not  tenants  in 
common  of  the  wall,  but  that  each  owns  in  severalty  so  much  thereof 
as  stands  upon  his  lot,  subject  to  the  easement  of  the  other  owner 
for  its  support,  and  the  equal  use  thereof  as  an  exterior  wall  of  his 
building. 

Such  being  the  tenure  by  which  the  wall  is  held  and  owned,  it 
seems  logically  to  follow  that  either  owner  may,  at  least  upon  his 
own  land,  do  any  thing  with  the  wall,  or  make  any  use  of  it 
which  does  not  interfere  with  or  impair  the  enjoyment  of  such 
easement  by  the  other  owner.  In  Eno  v.  Del  VeccJiio,  4  Duer,  63, 
it  was  held  that  the  owner  on  one  side  of  a  party-wall  might, 
within  the  limits  of  his  own  lot,  increase  the  thickness,  length,  or 
height  of  the  wall,  if  he  could  do  so  without  injury  to  the  building 
on  the  adjoining  lot.  Brooks  v.  Curtis,  50  N.  Y.  639  ;  s.  c,  10 
Am.  Bep.  545,  goes  even  further.  It  is  there  held  subject  to  the 
same  limitation  that  no  injury  be  done  to  the  adjoining  building, 
that  one  owner  may  build  the  whole  wall  to  a  greater  height. 

The  present  case  however  is  not  like  Brooks  v.  Curtis,  because 
the  defendants  confined  their  wall  to  Ckafee's  lot  and  built  no  part 
of  it  on  the  lot  of  plaintiff.  In  that  respect  it  is  like  Bno  v.  Del 
Vecchio,  supra.  The  doctrine  of  that  case  seems  to  be  abundantly 
supported  by  adjudged  cases,  many  of  which  are  cited  in  the  briefs 
of  the  respective  counseL  These  citations  will  be  preserved  in  the 
report  of  the  case. 

Such  being  the  rule  of  law,  it  necessarily  results  that  if  the 
plaintiff's  building  is  not  injured  by  the  increased  height  of  the 
wall,  as  the  same  has  been  constructed,  he  is  not  entitled  to  relief. 
The  court  found  substantially  that  his  building  was  not  thereby 
injured  or  endangered.  To  this  finding  no  exception  was  taken, 
and  it  is  abundantly  supported  by  the  evidence.  This  is  conclusive 
against  the  plaintiff's  right  to  the  relief  demanded. 

The  judgment  of  the  Circuit  Court  must  therefore  be  affirmed. 

By  the  Court.    Judgment  affirmed. 
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DOKNELLY  V.    DeCKBK. 
(66  WIB.  461.) 

dmiUtutional  law — drcrinags  aet, 

A  law  proTiding  for  the  drainage  of  lands  whenever  town  anperviBom  shall 
deem  it  condacive  to  public  health,  and  for  the  payment  of  damages,  and 
for  the  assessment  of  the  whole  cost  on  the  lands  benefited,  is  constitutional 
as  an  exercise  of  the  police  power  of  the  State.* 

TRESPASS.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

Jackson  £  Thompson^  for  appellants. 
Oeo.  D.  Waring ,  for  respondents. 

Orton,  J.  This  is  an  action  of  trespass  for  digging  a  ditch 
through  the  plaintiffs  land,  and  the  defendants  justified  as  super- 
visors of  the  town,  and  as  acting  under  their  authority  and  by  their 
employment  under  chapter  54  of  the  Revised  Statutes,  which  pro- 
vides for  making  ditches  or  drains  through  swamp  or  overflowed 
lands.  The  plaintiff  obtained  a  judgment,  and  the  findings  of  the 
Circuit  Court  ignore  entirely  the  matter  of  justification,  on  the 
ground,  as  it  is  said  by  the  Icanied  counsel  of  the  respondent,  that 
the  provisions  of  said  chapter  are  in  conflict  with  the  Constitution 
of  this  State  in  not  requiring  just  compensation  to  be  made  for 
private  property  taken  for  such  public  use,  and  in  violating  the 
rule  of  uniformity  of  taxation.  Another  point  is  made  on  the 
argument  in  this  court  that  the  proceedings  of  the  supervisors  did 
not  conform  to  the  provisions  of  said  chapter. 

The  ground  upon  which  the  Circuit  Court  niled  against  the  de- 
fense will  first  be  considered.  There  is  so  much  conflict  and  con- 
fusion of  authorities  upon  this  question,  confined  to  a  law  of  this 
character  and  relating  to  what  are  supposed  to  be  cognate  or 
analogous  objects,  that  it  would  be  fruitless  and  profitless  to  review 
such  authorities,  or  attempt  to  reconcile  them,  or  even  to  make 
them  specially  applicable  to  this  case.   Most  of  them  relate  to  street 
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or  sidewalk  improyementSy  or  sewers  in  connection  with  streets,  in 
til  of  which  cases  there  is  a  clear  and  nnquestioned  public  use. 
This  identical  question  is  new  in  this  court  Very  many  cases  have 
been  decided  here  relating  to  the  opening,  grading,  or  improvement 
of  streets,  changing  the  waters  of  riyers  in  connection  with  tlic 
same,  and  to  the  building  of  sidewalks  and  similar  works  of  internal 
improTement,  which  are  evidently  for  the  public  use,  and  of  course 
fall  under  the  above  provisions  of  the  Constitution.  In  respect  to 
benefits  to  be  assessed,  it  has  finally  been  decided  and  followed  that 
such  benefits  must  be  actual  and  not  constructive  or  arbitrary  ;  and 
that  an  assessment  which  is  in  excess  of  such  benefits  falls  within 
the  rule  of  the  Constitution  as  taxation,  or  in  other  words,  actual 
benefits  are  assessments  proper  for  local  improvements,  the  power 
oveir  which  existed  in  the  legislature,  antecedent  to  the  adoption  of 
the  Constitution,  as  an  inherent  municipal  power,  and  to  that 
extent  is  not  affected  by  the  Constitution ;  but  all  in  excess  of  such 
actual  benefits  is  a  general  or  public  tax,  to  be  borne  by  the  people 
of  the  district  according  to  the  constitutional  rule  of  uniformity. 
Johnson  V.  Milwaukee^  40  Wis.  315 ;  Weeks  v.  Mihoankeey  10  id. 
242 ;  Fire  Dep't  of  Milwaukee  v.  Helfenstein,  16  id.  137. 

There  may  have  been  decisions  of  this  court  in  agreement  with 
the  decisions  of  the  State  of  New  York,  that  so  far  as  such  burdens 
are  local  and  special,  such  assessments  do  not  fall  within  the  rule 
of  uniformity,  as  in  Bond  y.  Kenosha,  17  Wis.  288,  and  other  cases. 
In  respect  to  such  improvements  it  may  be  that  the  owner  of  the 
land  may  be  paid  his  compensation  in  actual  benefits,  as  in  HoUon 
V.  Milwaukee,  31  Wis.  42.     But  the  view  we  take  of  this  case 
renders  it  unnecessary  to  examine  further  the  decisions  of  this 
court  relating  to  the  taking  of  private  property  for  public  use,  and 
to  the  nile  of  uniformity  in  taxation.     Section  1359  (ch.  64,  R  S.) 
provides  for  an  application  by  six  or  more  freeholders  of  the  town 
in  which  such  marsh,  swamp,  or  overflowed  lands  are  situated,  one 
of  whom  shall  be  the  owner  of  the  land  through  which  the  ditch 
is  proposed  to  be  laid,  to  lay  out  and  establish  such  ditch  or  drain, 
etc.,  '^  if,  in  their  judgment,  such  ditch,  drain,  or  enlargement  is 
demanded  by  or  will  conduce  to  the  public  health  or  welfare.'* 
Section  1361  provides  for  a  meeting  of  the  supervisors  for  such 
purpose  upon  proper  notice  to  all  parties  interested.     Section  136*^ 
provides  for  their  decision  of  the  question  upon  personal  examina- 
tion of  the  ground.     Section  1362  provides  that  they  shall  decide 


or  - 
for; 


AUGUST  TERM,  1883.  639 

UoDDAlly  Y.  Decker. 

and  establiBh  the  route  of  the  ditch  and  its  width,  and  make  a 
snryey  and  map,  and  file  them  with  the  town  clerk ;  and  it  also 
proyides  for  an  appeal  to  a  justice  of  the  peace,  and  the  subsequent 
proceedings  thereon.  Section  1363  provides  for  dividing  such  drain 
into  sections,  to  be  kept  in  repair  by  certain  contiguous  land-owners, 
whose  lands  are  drained.  Section  1364  provides  for  apportioning 
the  whole  cost  upon  the  several  tracts  of  land  benefited  in  propor- 
tion to  the  benefits  to  be  respectively  derived  from  such  ditching. 
This  is  as  far  as  the  provisions  need  to  be  noticed,  to  raise  the  ques- 
tion involved  in  the  case,  except  that  provision  is  made  for  ascer- 
taining damages  to  any  land-owner,  and  that  such  damage  shall  be 
paid  out  of  the  town  treasury. 

It  is  obvious,  at  first  blush,  that  this  law  cannot  be  sustained  as 
providing  for  a  work  for  the  public  use.  First,  there  is  no  provis- 
ion whatever  for  compensation  to  the  owner  for  his  lands  actually 
taken;  second,  the  tax  or  assessment,  or  whatever  it  maybe  called, 
beyond  the  actual  benefits,  is  arbitrary,  and  according  to  the  rule 
of  uniformity  is  unequal,  as  it  ought  to  be  borne  by  all  citizens  of 
the  town  alike;  because,  beyond  the  actual  benefits,  any  other  per- 
son in  the  town  receives  a  corresponding  benefit,  and  is  justly 
liable  to  bear  his  proportion  of  such  tax.  Historically,  such  laws, 
with  even  more  stringent  provisions  against  the  owners  of  the 
lands  to  be  drained  or  reclaimed  by  the  ditching,  exist  in  many  of 
the  States,  and  in  some  have  existed  from  an  early  day,  and  they 
have  generally  been  upheld.  If  such  an  improvement  is  really  for 
the  public  use  and  benefit,  then  it  must  fall  within  the  principles 
of  eminent  domain  and  taxation,  and  on  this  theory  the  law  cannot 
be  sustained.  Such  drainage  laws  have  sometimes  been  treated  as 
being  within  those  principles,  and  have  been  condemned  because 
they  provide  for  taxation  beyond  actual  benefits  ui)on  an  arbitrary 
and  unequal  basis,  as  in  Tidewater  Co,  v.  Cosier,  18  N.  J.  Eq.  518, 
and  that  no  certain  compensation  is  provided  for  the  land-owner 
whose  lands  are  actually  taken.  Cottrill  v.  Myricky  12  Me.  222; 
Matter  of  Canal  Street,  11  Wend.  154,  and  many  other  cases,  are 
cited  in  the  opinion  in  that  case  showing  that  taxation  beyond 
actual  benefits  would  render  the  act  void.  See  also  Lee  v.  Ruggtes, 
62  111.  428.  It  is  too  clear  for  argument  that  this  law  cannot  be 
sustained,  if  it  come  within  the  doctrine  of  those  and  similar  cases, 
where  it  is  held  that  private  proi>erty  is  taken  for  public  use  under 
the  power  of  eminent  domain,  and  that  the  excess  of  the  assess- 


640  WISCONSIN, 


Donnellj  ▼.  Decker. 


ment  is  taxation.  The  same  principle  has  been  established  in 
nnmerons  cases  in  this  court.  Bobbins  v.  i/.  S  H.  R.  Co.,  6  Wia. 
636;  Potoers  v.  Bears,  12  id.  214;  Kennedy  y,  M.i6  St.  P.  IVy  Co,, 
22  id.  582;  Snyder  v.  W.  U.  R.  Co.,  25 id.  60;  Shemiany.  Jf.,  i.  8. 
J  W.  R,  Co.,  40  id.  652;  Ruseh  v.  If.,  L.  S.  A  W.  R'y  Co.,  54  id. 
138;  Lumsden  v.  Milwaukee,  8  id.  488;  Seifert  y.  Brooks,  34  id. 
444. 

It  requires  but  a  casual  examination  of  these  provisions  for  the 
draining  of  the  swamp  and  overflowed  lands  of  the  State  to  be  ap- 
parent that  such  ditching  and  draining  are  for  no  public  use  what- 
ever in  the  legal  meaning  of  the  term.  The  primary  object  is 
solely  to  restore  such  lands  to  a  proper  condition  for  tilhige  and 
agriculture  by  the  several  owners,  and  for  their  use  alone.  It  en- 
hances their  value,  intrinsic  and  in  market.  This  is  the  only 
object  which  concerns  their  use,  and  that  use  is  strictly  private. 
The  other  object,  and  the  only  one  mentioned  in  the  law,  is  that 
such  ditching,  draining,  and  enlargement  of  drains  will  ^'  conduce 
to  the  public  health  or  welfare."  It  is  clear  that  no  private  prop- 
erty is  authorized  by  this  law  to  be  taken  for  the  public  use,  and 
that  whatever  taxation  so  called  or  assessment,  is  not  an  exaction 
of  the  government  for  revenue  or  for  any  public  purpose.  It  fol- 
lows that  this  system  of  drainage  of  the  lands  of  private  ownera  by 
special  assessment  of  all  of  them  proportionably  according  to  their 
respective  private  benefits,  is  not  within  the  purview  of  any  pro- 
vision of  the  State  Constitution,  and  it  cannot  be  sustained  thereby. 
But  there  is  a  sovereign  power  in  the  State,  to  be  exercised  by  the 
legislature,  which  is  outside,  and  in  a  sense  above,  the  Constitution, 
called  the  police  power  of  the  State.  Chief  Justice  Shaw,  in 
Comm.  V.  Alger,  7  Cush.  53,  gives  as  good  a  definition  of  this  high 
and  comprehensive  power  as  any  which  can  be  found :  "  All  prop- 
erty in  this  Commonwealth  is  held  subject  to  those  general  regula- 
tions which  are  necessary  to  the  common  good  and  general  welfare.** 

Chief  Justice  Redfield,  in  Thorpe  v.  R.  S  B.  R.  Co.,  27  Vt. 
140,  says:  "  The  police  power  of  the  State  extends  to  the  protec- 
tion of  the  lives,  limbs,  health,  comfort,  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property  within  the  State."  By  it 
''persons  are  subjected  to  all  kinds  of  restraints  and  burdens 
in  order  to  secure  the  general  comfort,  health,  and  prosperity 
of  the  State ; "  according  to  the  maxim,  ''  sic  utere  iuo 
ut  alienum  non  kedas.^'    This  legislation  may  readily  be  referred  to 
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this  i>ower  by  providing  for  the  public  health.  If  it  were  not  for 
this  obvious  and  clearly  expressed  purpose  of  the  law,  it  could  not 
be  endured  for  a  moment,  because  it  would  provide  for  a  despotic 
and  most  unwarrantable  interference  with  private  property  for 
strictly  private  purposes  and  use,  in  which  neither  the  people  of 
the  State,  nor  the  State  itself,  nor  the  public  have  any  interest 
whatever.  If  these  lands  are  to  be  reclaimed  by  some  work  or 
method  of  improvement  which  might  be  used  by  the  public,  such 
as  a  canal  for  caiTying  purposes,  then  the  combination  of  the  two 
objects  of  reclaiming  the  lands,  and  making  such  facility  of  trans- 
portation, would  bring  the  enterprise  within  the  principles  of  emi- 
nent domain  and  taxation. 

In  State  v.  City  Council  of  Charleston ^  13  Rich.  702,  it  is  said  : 
"  Statutes  of  drains  and  sewers  were  known  before  the  time  of 
Henry  VIII,  when  the  general  statutes  on  the  subject  were  en- 
acted, and  the  mode  of  assessment  prescribed.  In  like  manner  the 
act  of  1764  provided  for  assessments  for  drains  and  sewers  and  side- 
walks. Various  reasons  have  been  assigned  for  these  exceptions. 
Among  others  it  lias  been  plainly  urged  that  as  a  sanitary  regula- 
tion, and  under  the  power  to  abate  nuisances,  the  corporation  might 
require  every  citizen  to  drain  his  own  lot,"  etc.  In  State  v.  Netoarky 
27  N.  J.  Law,  185,  it  is  said  :  ^'  Laws  for  the  drainage  and  em- 
banking of  low  grounds,  and  to  provide  for  the  expense,  for  the 
mere  benefit  of  the  proprietors,  without  reference  to  the  public 
good,  are  to  be  classed,  not  under  the  taxing,  but  the  police  power 
of  the  government." 

Judge  Cooley,  who  is  not  liable  to  be  wrong  on  such  questions, 
has  so  well  expressed  the  constitutional  bearings  of  such  drainage 
laws  that  I  cannot  forbear  from  quoting  somewhat  largely  from 
his  two  great  works  on  Taxation  and  Constitutional  Limitations  : 
*^  Similar  considerations  apply  in  the  case  of  drainage  laws,  which 
are  enacted  in  order  to  relieve  swamps,  marshes  and  other  low  lands 
of  the  excessive  waters  which  detract  from  their  value  for  occupa- 
tion and  cultivation,  and  perhaps  render  them  worthless  for 
use,  and  are  likely  at  the  same  time  to  diffuse  through  the  neigh- 
borhood a  dangerous  nuisance.  If  these  may  be  drained  at  the  ex- 
pense of  the  owner  by  special  tax,  there  can  be  no  doubt  of  the 
right  of  the  State  to  make  it  his  duty  to  drain  them  as  a  matter  of 
police  regulation,  the  State  coming  forward  to  perform  the  duty  at 
his  expense  in  case  of  its  not  being  suitably  or  expeditiously  per- 
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formed/'  The  learned  author  cites  many  cases  in  which  this  in- 
terference of  the  State  is  justified  under  the  taxing  power,  and 
many  cases  in  which  such  laws  are  pronounced  unconstitutional, 
resting  on  the  power  of  eminent  domain  and  taxation.  In  these 
Tarious  respects  only  can  there  be  said  to  be  a  great  conflict  of  au- 
thority. Indeed  it  seems  marvellous  that  any  court  should  ever  at- 
tempt to  justify  such  laws,  which  are  purely  and  essentially  for 
private  purposes  confined  to  the  owners  of  the  lands  drained  and 
improved,  under  the  power  to  condemn  and  requiring  compensa- 
tion, and  to  tax  for  public  purposes,  or  even  to  make  an  assessment 
of  actual  benefits,  as  in  the  case  of  streets  and  sidewalks,  which  are 
confessedly  for  public  use. 

**  Taxation  for  the  benefit  of  individuals  "  is  compared  by  Chief 
Justice  LowRiE,  in  Phih  Association  v.  Wood,  39  Penn.  St.  73, 
"to  monopolies.'*  The  various  objects  of  legislation  faUing  within 
the  police  power  of  the  State  are  numerous  and  need  not  be  men- 
tioned, but  by  all  authority  the  public  health  and  the  prevention  or 
abatement  of  nuisances  are  indisputably  within  it.  Cooley  on  Tax- 
ation, 402  et  seq.y  and  notes.  The  distinction  upon  which  rests 
the  right  of  legislation  in  such  cases,  under  the  doctrine  of 
eminent  domain  and  the  State  power  of  taxation,  is  whether 
the  objects  a,re  publici  juris  or  privati  juris.  Cooley  Const.  Lim. 
577,  note.  To  compel  the  owners  of  lands  to  make  embankments 
thereon  to  restrain  the  overflow  of  navigable  rivers,  may,  in  a  sense, 
partake  of  the  nature  of  a  work  for  the  public  use,  and  in  such  cases 
the  rules  of  uniformity  in  taxation  and  compensation  for  the  land 
taken  may  well  apply.  But  even  in  such  case  the  police  power  has 
often  been  invoked  to  justify  such  works,  and  especially  the  duty 
required  by  law  for  each  abutting  owner  to  keep  up  the  defenses 
against  inundation.  Cooley  Const.  Lim.  733.  A  by-law  requiring 
the  owner  to  remove  the  snow  from  the  walk  adjacent  to  his  own 
premises,  though  liable  to  operate  unequally  as  a  public  burden,  is 
justified  under  the  police  authority  of  the  city.  Goddard,  Peti- 
tioner,  etc,  16  Pick.  604. 

In  0*ReiJey  v.  Kankakee  Val  Draining  Co.,  32  Ind.  169,  the 
law  conferring  upon  a  private  company  the  power  and  duty  to  drain 
the  swamp  and  overflowed  lands,  and  affording  great  profits,  w^hich 
are  assessed  on  the  owners  of  such  lands  to  the  extent  of  the  cost 
and  expenses  proportionably,  was  sustained  under  the  police  power 
on  the  ground  of  the  public  health  and  pi*evention  of  nuisance.     It 
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is  said  iu  the  note  to  section  573,2  Dillon  on  Mun.  Corp.  :  '^In 
order  to  justify  an  assessment,  the  improvement  must  be  for  a  pub- 
lic purpose,  since  the  public  have  no  right  to  tax  a  citizen  to  make 
improvements  for  his  own  beneiSt  solely.*'  Bradley  v.  N.  Y,  d  N. 
H.  R.  Co.,  21  Conn.  305.  In  section  141  of  the  same  work,  the 
learned  author  says,  in  respect  to  the  police  power  and  laws  made 
thereunder  :  **  And  it  is  well  settled  that  laws  and  regulations  of 
this  character,  though  they  may  disturb  the  enjoyment  of  individ- 
ual rights,  are  not  unconstitutional,  though  no  provision  is  made 
for  compensation  for  such  disturbances.  They  do  not  appropriate 
private  property  for  public  use,  but  simply  regulate  its  use  and  en- 
joyment by  the  owner."  "  He  owns  it  subject  to  this  restriction, 
namely,  that  it  must  be  so  used  as  not  to  injure  others,  and  that 
the  sovereign  authority  may  by  police  regulations  so  direct  the  use 
of  it  that  it  shall  not  prove  pernicious  to  his  neighbors,  or  the  citi- 
zens generally.  These  regulations  rest  upon  the  maxim,  solus  pop* 
uli  snprema  lex.**  "  It  is  not  a  taking  of  private  property  for  pub- 
lic use,  but  a  salutary  restraint  on  a  noxious  use  by  the  owner,  con- 
trary to  the  maxim,  sic  utere**  etc. 

It  may  be  that  such  legislation,  merely  to  protect  the  public 
health  and  prevent  a  public  nuisance,  would  not  be  sustained  to 
place  the  whole  burden  of  drainage  u|)on  the  owners  of  such  lands, 
irrespective  of  special  private  benefits  to  each  one,  by  reclaiming  his 
lands  and  making  them  more  valuable  for  use  and  enjoyment. 
This  question  we  need  not  decide  in  this  case,  for  both  objects  con- 
cur in  this  act.  To  protect  the  public  health  and  prevent  public 
nuisances,  this  legislative  interference  with  private  property  may  be 
justified,  and  the  assessment  to  cover  the  cost  of  such  works  may 
properly  be  made  on  the  lands  proportionably  benefited  and  im- 
proved thereby.  This  would  not  take  such  legislation  from  the 
l)o]ice  power  and  refer  it  to  the  power  of  making  improvements  for 
the  public  use,  but  it  would  be  sustained  solely  by  the  police  power, 
and  the  doctrine  of  just  compensation  and  uniform  taxation  would 
have  no  constitutional  application.  Woodruff  y.  Fisher,  17  Barb. 
224;  Williams  v.  Mayor  of  Detroit,  2  Mich.  660;  Cone  v.  Hartford, 
28  Conn.  363. 

A  similar  law  for  drainage  of  swamp  lands  in  the  various  towns 
was  sustained  against  all  constitutional  objections  of  eminent  do- 
main and  taxation,  under  another  power  expressed  in  the  Constitu- 
tion of  the  State  of  Ohio,  that  the  town  trustees  could  enter  upon 
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such  a  sjstem  of  drainage  **  when  the  same  is  demanded  by  or  will 
be  condaciye  to  the  public  health,  convenience,  or  welfare."  Ses- 
sUrnB  T.  OrunkUtmny  20  Ohio  St.  349.  The  conrt  said  in  the  opin- 
ion :  ''The  qnestion  is  made  whether  the  uses  and  purposes  named 
in  the  statute  are  within  the  meaning  of  *  public  welfare '  as  used 
in  the  Cotistitution.  We  have  no  doubt  that  both  public  health 
and  couTenience  are  embraced  in  '  public  welfare.'  That  this  stat- 
ute may  be  used  (and  probably  is  sometimes)  for  the  purpose  of 
promoting  private  interests  in  the  name  of '  public  health  and  con- 
venience '  we  need  not  stop  to  deny.  It  is  enough  for  us  to  know 
that  the  principal  object  intended  and  authorized  by  the  legislature 
was  the  public  welfare ;  and  that  whenever  private  interests  are 
promoted  by  the  making  of  ditches,  etc.,  they  are  merely  incidental 
•when  the  sbitute  is  properly  executed."  In  Reeves  v.  Treasurer  of 
Wood  Co.,  8  Ohio  St.  333,  it  is  held  that  taxation,  in  the  meaning 
of  the  Constitution,  was  not  involved  in  such  drainage  laws,  and 
that  private  proi)erty  is  not  taken  for  public  use ;  and  HiU  v.  Hig- 
den,  5  Ohio  St.  243,  holds  that  even  assessments  for  street  improve- 
ments on  those  benefited  for  the  entire  cost  proportionately  would 
not  be  unconstitutional. 

It  would  seem  to  be  most  reasonable  that  the  owner  of  the  lands 
drained  and  reclaimed  should  be  assessed  to  the  full  extent,  at  least, 
of  his  special  benefits,  for  he  has  received  an  exact  equ^alent  and 
a  full  pecuniary  consideration  therefor,  and  for  that  which  is  in 
excess  of  such  benefits,  should  be  paid  on  the  ground  that  it  was 
his  duty  to  remove  such  an  obvious  cause  of  malarial  disease  and 
prevent  a  public  nuisance.  The  duty  of  one  owner  of  such  lands 
is  the  duty  of  all,  and  in  order  to  effectually  enter  upon  and  carry 
out  any  feasible  system  of  drainage  through  the  infected  district,  all 
such  owners  may  be  properly  grouped  together  to  bear  the  general 
assessment  for  the  entire  cost  proportionably.  Assessment  in  simi- 
lar cases  is  not  taxation.  State  v.  Netoark,  27  N.  J.  L.  185.  A 
law  equally  stringent  and  quite  similar  was  sustained  by  the 
Supreme  Court  of  Oregon.  4  Or.  25.  It  was  claimed  that  it  was 
unconstitutional  on  similar  grounds;  and  the  court  said:  *'We 
think  there  is  nothing  in  this  point."  ''  Suppose  a  large  marsh  is 
situated  in  such  a  manner  that  the  miasma  arising  therefrom  affects 
the  public  health  of  a  large  number  of  people.  To  provide  for  its 
drainage  would  be  a  matter  of  public  concern  and  could  be  regu- 
lated by  law."    In  our  sister  State  of  Iowa  a  law  of  similar  and 
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equally  objectionable  provisious  has  been  sostained^  and  the  court 
cites  Cooley's  Constitutional  Limitations  and  Dillon  on  Municipal 
Corporations,  in  which  such  laws  are  sustained  by  the  police  power 
of  the  State,  and  to  which  we  have  already  referred. 

In  Thompson  v.  Treasurer  of  Wood  Co.,  11  Ohio  St.  678,  the 
Ohio  law  of  drainage  is  sustained  solely  by  the  police  power  to  pro- 
tect the  public  health.  In  (yReiley  t.  Kankakee  Drainage  Co^supra^ 
this  question  was  very  fully  examined  in  the  light  of  the  author- 
ities, and  the  stringent  drainage  law  of  that  State  was  sustained  on 
the  ground  that  it  came  within  the  police  i)ow6r  of  the  State  over 
the  public  health  and  public  nuisances.  See  also  Hartwell  v. 
Armstrong,  19  Barb.  166;  People  v.  Mayor,  etc.,  of  Brooklyn,  4  N- 
Y.  419;  Egyptian  Levee  Co.  v.  Hardin,  27  Mo.  495.  This  last  case 
is  in  support  of  a  drainage  law  of  stringent  provisions;  as  also  Ex 
parte  New  Orleans  Draining  Co.,  11  La.  Ann.  338;  Palmer  t. 
StumpJi,  29  Ind.  329  ;  Anderson  v.  Kerns  Draining  Co.,  14  id. 
199. 

The  statutes  of  Massachusetts  and  Connecticut,  for  the  drainage 
of  meadows,  swamp  and  low  lands,  are  very  similar  to  ours,  but 
more  stringent  against  the  land-owner.  The  statute  of  the  latter 
State  provides  that  the  other  owners  shall  pay  the  assessment  for 
those  unable  to  do  so,  and  take  their  chances  of  such  reimburse- 
ment from  the  product  of  their  lands.  Such  laws  have  been  uni-^ 
formly  upheld  in  those  States  under  the  police  power.  Booth  v. 
Woodbury,  32  Conn.  128 ;  State  v.  Sargent,  45  id.  373;  Austin  v. 
Murray,  16  Pick.  126;  Bancroft  v.  Cambridge,  126  Mass.  438; 
Dinghy  v.  Boston,  100  id.  544. 

In  many  and  perhaps  most  of  the  States  such  laws  exist,  and 
when  brought  before  the  courts  have  been  sustained  when  justified 
by  the  police  power;  but  in  some  cases  they  have  been  held  uncon- 
stitutional when  rested  upon  the  provisions  of  the  Constitution  d 
eminent  domain  and  taxation.  The  only  public  object  and  pur- 
pose of  our  statute  is  to  promote  the  public  health  and  welfare. 
Within  this  evident  province  of  legislation  the  legislature  must  be 
presumed  to  have  acted  within  it,  unless  in  the  name  and  by  the 
pretext  of  the  police  power  and  police  regulations  the  nghts  of 
persons  and  propertj  should  bo  wrongfully  invaded.  But  in  the 
vanons  provisions  of  this  law  it  is  not  observable  how  any  law 
could  be  made  more  just  and  efficient  to  effect  the  objects  proposed. 
In  a  late  case  in  the  Circuit  Court  of  the  United  States  such  a  law 
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was  sustained  under  the  police  power.  SfteUy  v.  St,  Charles  Co, 
(Mo.),  17  Fed.  Rep.  909. 

Our  conclusion  is  therefore  that  these  provisions  are  not  uncon- 
stitutional. 

[Minor  point  omitted.] 

By  the  CourL  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  with  directions  to  render  judgment  for  the 
defendants. 

Cassodat,  J.  I  concur  in  the  result  of  the  decision,  but  am 
not  prepared  to  give  my  assent  to  all  that  is  said  in  the  opinion  of 
my  brother  Orton. 

Taylor,  J.  I  fully  concur  in  the  judgment  of  this  court  re- 
versing the  judgment  of  the  Circuit  Court  in  this  case,  but  cannot 
concur  in  many  of  the  reasons  given  for  such  reversal  in  the  opin- 
ion filed  by  the  court.  My  opinion  is  that  the  law  concerning  the 
opening  of  ditches  and  drains,  under  which  the  proceedings  brought 
in  question  in  this  action  were  had,  must  be  upheld  as  an  exercise 
of  the  power  of  eminent  domain,  and  not  as  an  exercise  of  the 
police  power  of  the  State;  and  as  au  exercise  of  that  power,  it  is 
not,  in  my  opinion,  unconstitutional,  because  it  provides  that  the 
costs  of  opening  such  ditches  or  drains,  including  the  damages 
awarded  to  the  owners  of  the  lands  taken,  shall  be  assessed  upon 
the  lands  benefited  by  the  opening  of  such  ditches,  etc.  Without 
here  citing  the  cases  in  this  court  and  in  numerous  other  courts 
sustaining  such  assessments,  it  is  evident  tome  that  such  an  assess- 
ment can  be  lawfully  made  without  violating  any  constitutional 
provision,  and  that  to  hold  otherwise  is  to  overrule  several  decisions 
of  this  court,  and  render  void  as  unconstitutional  numerous  acts 
of  the  legislature  regulating  the  manner  of  taking  land  and  making 
compensation  therefor,  and  for  making  public  improvements  in  the 
cities  and  villages  of  this  State,  which  have  thus  far  been  held  as 
valid  and  constitutional  laws.  Holding  such  opinion  I  deem  it  my 
duty  not  to  silently  acquiesce  in  the  opinion  fi)ed  by  the  court 
herein. 


AUGUST  TERM,  1883.  647 

Curtis  ▼.  WoodwMd. 

OUBTIS  V.   WOODWABD, 
(58  Wis.  4M.) 

Banhmphif —  dikhargs  ofpaHmr — ^eei  <m  firm  dAU, 

The  diflcharge  of  a  copartner  Id  bankruptcy  releaaea  him  from  liabilitj  for  the 
firm  debta,  where  there  are  no  partnership  aaaeta. 

ACTION  on  notes.     The  opinion  states  the  point.     The  defend- 
ant had  judgment  below. 

StoaUy  Stevefis  it  Morris,  for  appellant. 

Lewis,  Lewis  &  Harding,  for  respondent. 

CASSODATy  J.  The  bankrupt  act  pronded  in  efFect,  that  with 
the  exception  of  certain  exempt  property,  the  adjudication  in  bank- 
ruptcy,  the  appointment  of  the  assignee,  and  the  requisite  assign- 
ment to  him  by  the  judge  or  register,  should  by  operation  of  law, 
Test  the  title  to  all  the  estate,  real  and  persons^,  of  the  bankrupt 
in  the  assignee,  with  all  his  deeds,  books,  and  papers  relating 
thereto,  and  that  such  assignment  should  relate  back  to  the  com- 
mencement of  the  proceedings  in  bankruptcy.  §  5044,  B.  S.  of 
XT.  S.  80  sweeping  was  the  act  that  all  property  couTeyed  by  the 
bankrupt  in  fraud  of  his  creditors  ;  all  rights  in  equity,  choses  in 
action,  patent-rights  and  copyrights ;  all  debts  due  him  or  any  per- 
son for  his  use,  and  all  liens  and  securities  therefor,  and  all  his  rights 
of  action  for  property  or  estate,  real  or  personal,  and  for  any  cause 
of  action  which  he  had  against  any  peraon  arising  from  contract, 
or  from  the  unlawful  taking  or  detention  or  injury  to  his  property, 
and  all  his  rights  of  redeeming  such  property  or  estate,  together 
with  the  like  right,  title,  power,  and  authority  to  sell,  manage,  dis- 
pose of,  sue  for,  and  recover  and  defend  the  same,  as  the  bank- 
rupt might  have  had  if  no  assignment  had  been  made, — were  by 
Tirtue  of  such  adjudication,  appointment  and  assignment,  at  once 
Tested  in  such  assignee.  §  5046.  The  assignee  was  in  addition 
also  given  the  like  remedy  to  recoTer  all  the  estate,  debts  and 
effects  of  the  debtor  as  he  might  have  had  if  no  decree  in  bank- 
ruptcy had  been  rendered  and  no  assignment  had  been  made 
(§  5047);  and  a  certified  copy  of  the  assignment  was  made  conclusiTe 
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evidence  of  the  title  of  the  assignee  to  take,  hold,  sue  for,  and  re- 
cover the  property  of  the  bankrupt.  §  5049.  For  these  reasons 
it  has  been  held  by  an  able  judge  in  such  matters,  that  the  adjudi- 
cation in  bankruptcy  of  one  of  the  partners  dissolves  the  partner- 
ship, except  for  the  purpose  of  closing  their  affairs,  and  that  the 
assignee  is  tenant  in  common  with  the  solvent  partner  of  the  joint 
stock.  Wilkens  t.  Davis,  15  N.  B.  R.  64.  It  does  not  appear  af- 
firmatively from  the  record  before  us  that  such  assignee  was  actu- 
ally appointed,  nor  that  such  assignment  was  in  fact  made  ;  but  the 
oertificate  of  discharge  was  made  by  the  act  conclusive  evidence  in 
favor  of  the  bankrupt  of  the  fact  and  the  regularity  of  such  dis- 
charge. §  5119.  We  must  therefore  assume  (nothing  appearing  to 
the  contrary)  not  only  that  an  assignee  was  properly  appointed,  and 
an  assignment  to  him  duly  made,  but  that  all  proceedings  upon 
which  such  discharge  was  based  were  regularly  taken,  and  the  dis- 
charge properly  granted.  The  bankrupt  thus  became  divested 
and  stripped  of  all  his  estate,  property  and  rights  of  property,  and 
all  actions  and  rights  of  action  relating  to  property  or  rights  of 
property,  whether  in  law  or  in  equity,  which  by  operation  of  law 
were  thus  Tested  in  his  assignee  in  bankruptcy.  This  complete 
separation  of  the  bankrupt  from  his  former  estate,  property,  rights 
of  property  and  of  action,  seems  to  render  the  questions  relating  to 
the  distribution  of  such  estate,  and  the  marshalling  of  such  assets* 
immaterial  to  the  question  of  his  discharge. 

The  question  here  presented  is  whether  the  defendant,  by  virtue 
of  the  discharge,  was  released  from  the  indebtedness  in  question  to 
the  plaintiff.  The  determination  of  that  question  depends  upon 
the  provisions  of  the  bankrupt  act.  The  certificate  of  discharge 
recited  that  the  bankrupt  had  conformed  to  all  the  requirements 
of  law  in  that  behalf.  The  court  thereby  ordered  that  the  bank- 
rupt be  forever  discharged  from  all  debts  and  claims  which  by  said 
act  were  made  provable  against  his  estate,  and  which  existed  July 
3,  1877,  on  which  day  the  petition  for  adjudication  was  filed 
against  him,  excepting  such  debts,  if  any,  as  were  by  said  act  ex- 
cepted from  the  operation  of  a  discharge  in  bankruptcy.  There  is 
no  claim  that  the  plaintiff's  debt  was  of  such  a  nature  that  it  was 
by  the  act  expressly  excepted  from  the  operation  of  the  dischaige. 
In  other  words  there  is  no  claim  that  the  discharge  was  invalid  by 
reason  of  any  of  the  things  mentioned  in  sections  5110,  5112,  5113, 
5116,  5117,  R  S.  of  U.  S.     But  the  certificate  did  not  purport  to 
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foreyer  discharge  the  bankrapt  from  all  his  debts  and  liabilities, 
but  only  from  all  such  ''  debts  and  claims"  as  were  by  said  bank- 
mpt  act  '^made  provable  against  his  estate."  This  was  substan- 
tially the  provision  of  section  5119,  R  S.  of  U.  S.  which  in  effect 
declared  that  ''a  discharge  in  bankruptcy,  duly  granted,  shall 
'^  *  *  release  the  bankrupt  from  all  debts,  claims,  liabilities  and 
demands  which  were  or  might  have  been  proved  against  his  estate 
in  bankruptcy."  So  the  real  question  is  as  stated  by  counsel  for 
the  appellant,  in  effect,  whether  this  debt  contracted  by  the  firm 
might  have  been  proved  in  bankruptcy  against  the  bankrupt's 
estate. 

In  Ex  parte  TaiU^  16  Ves.  Jr.  196,  there  was  a  petition  by  joint 
creditors  to  be  admitted  to  prove  tlieir  debts  under  a  separate  com- 
mission, and  that  the  estate  be  divided  as  under  a  joint  commis- 
sion. The  earlier  English  cases  cited  by  counsel  were  there  con- 
sidered by  Lord  Eldok,  who  observed  that  *'  the  rule  adopted  by 
Lord  Hardwicke  was  that  the  joint  creditors  should  be  permitted 
to  prove  for  the  purpose  only  of  assenting  to  or  dissenting  from  the 
certificate,  and  going  upon  the  surplus,  if  any,  after  satisfaction  of 
the  separate  creditors  ;  but  if  they  wished  to  have  a  distribution  of 
the  joint  estate,  they  should  be  put  to  file  a  bill  and  wind  up  the 
whole,  the  proportions  belonging  to  the  bankrupt  being  part  of 
his  separate  estate.  That  was  followed  without  interruption  for 
half  a  century,  and  until  it  was  disturbed  by  Lord  Thublow. 
♦  *  ♦  Lord  EossLYN  afterward  restored  the  old  rule  (in  Ex 
parte  Elton,  3  Ves.  Jr.  238)  but  with  this  peculiarity:  permitting 
the  joint  creditors  to  prove  if  there  were  no  joint  effects,  and 
stating  that  the  account  of  the  joint  estate  should  be  taken  in  the 
bankruptcy."  To  that  rule  thus  stated  the  very  cautious  chan- 
cellor gave  his  entire  sanction  by  declaring  that  it  was  ^^  right." 
This  same  test  of  the  existence  or  non-existence  of  partnership 
assets  seemed  to  prevail  in  the  later  English  cases  cited  by  counsel. 
Bx  parte  Peake,  2  Rose,  54  ;  Ex  parte  Jackson,  3  Madd.  231.  lu 
the  same  year,  and  a  few  months  earlier,  that  opinion  of  Lord 
RossLTK  also  received  the  sanction  of  the  Supremo  Court  of  the 
United  States  in  Tucker  r.  Oxley,  6  Cranch,  34,  where  Chief  Justice 
Marshall  said:  *'  in  conformity  with  the  uniform  exposition  of  the 
HCt,  he  (the  lord  chancellor)  permitted  the  partnership  creditor  to 
prove  his  debt  before  the  commissioners  of  the  (individual)  bankrupt 
and  directed  the  dividend  to  be  allotted  to  him  out  of  the  separate 
ToL.  XLVI  — 82 
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fund,  and  then,  without  the  expense  of  a  bill,  exercising  his  equi- 
table powers,  he  suspended  the  payment  of  this  diyidend  until  it 
should  be  ascertained  how  much  of  it  a  court  of  equity  would  per- 
mit the  creditor  to  receive.  This  does  not  negative  but  tifl&rms  the 
legal  right  of  a  partnership  creditor  to  come  on  the  separate  fund." 
In  that  case,  Henry  and  Thomas  Moore,  as  partners,  contracted  a 
debt  with  the  Tuckers.  After  their  dissolution  the  partnership 
fund  passed  to  Thomas,  who  continued  the  business  alone,  and  the 
Tuckers  became  indebted  to  him  personally.  Thereupon  Thomas 
became  a  bankrupt,  and  the  question  between  his  assignee  and  the 
Tuckers  was  whether  the  debt  which  the  old  firm  owed  the  Tuckers 
could  be  set  off  against  the  debt  which  the  Tuckers  owed  Thomas, 
and  the  court  held  that  it  could.  These  facts  would  seem  to  bring 
the  case  within  the  principle  of  the  English  rule,  for  as  Thomas 
had  acquired  all  the  partnership  property,  there  was  no  more  reason 
for  rejecting  proof  of  partnership  debts  against  his  estate  than 
there  would  have  been  if  there  had  been  been  no  partnership  prop- 
erty. The  eminent  chief  justice  did  not  however  put  his  opinion 
upon  that  ground,  but  did  mention  the  fact  But  the  court  dis- 
tinctly held  that  the  debt  of  the  old  firm  was  provable  against  the 
estate  of  the  bankrupt,  and  in  that  conclusion  the  court  seemed  to 
lay  stress  upon  the  fact  that  the  proviso  of  the  act  prevented  the 
bankrupt's  discharge  from  releasing  the  other  partner.  That  case, 
though  distinguished,  is  not  disapproved  in  Oray  y,  RoUo^  18  Wall 
635. 

In  Wilkifis  v.  DaviSy  supra,  Judge  Lowell  observed  :  ''  That  a 
joint  creditor  can  prove  under  a  separate  bankruptcy,  though  not 
to  compete  in  the  separate  assets,  is  fully  admitted  in  the  United 
States.  The  early  case  of  Thicker  v.  Oxley  went  beyond  this,  and 
has  been  modified  ;  but  the  general  proposition  laid  down  by  the 
court,  that  such  a  debt  is  provable,  has  never  been  impugned." 
Section  6118  of  our  bankrupt  act  also  prevented  the  discharge  of 
one  partner  operating  as  a  discharge  of  the  other  partner.  So  it 
provided  that  all  debts  due  and  payable  from  the  bankrupt  at  the 
time  of  the  commencement  of  proceedings  in  bankruptcy,  and  all 
debts  then  existing,  but  not  payable  until  a  future  day,  might 
be  proved  against  his  estate.  §  5067,  R  S.  of  U.  S.  So  a 
vanety  of  contingent  debts  and  liabilities  were  made  provable 
against  the  estate  of  the  bankrupt  under  sections  5068,  5069,  5070. 
Datm  V.  McOurdy,  60  Wis.  669. 
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The  adjudications  of  bankrupt  courts  as  to  proTable  debts  and 
the  marshalling  of  assets  have  not  always^been  harmonious.  In  In 
re  Frear,  1  N.  B.  R  C65,  it  was  held  by  Judge  Blatchpord  that 
copartnership  debts  were  provable  against  an  individual  bankrupt 
whether  there  were  any  partnership  assets  or  not,  at  the  same  time 
mdicating  that  the  only  difference  it  made  was  in  the  distribution 
of  the  assets.  In  In  r$  Jewett,  id.  491,  like  Tiiciker  v.  Oxlei/,  9upra, 
a  partnership  debt  was  proved  against  the  individual  bankrupt  who 
had  previously  bought  out  the  other  member  of  the  firm.  There 
was  no  evidence  of  the  solvency  of  the  other  partner,  nor  that 
there  were  any  partnership  assets,  and  it  was  held  by  Judge  Drum- 
MOND  that  the  partnership  creditors  were  entitled  to  be  paid  pari 
passu  with  individual  creditors.  To  the  same  effect  was  In  re 
Dawntngy  3  N*  B.  R  748,  per  Dillon,  J. ;  In  re  Bice,  9  id.  373.  In 
In  re  Abbe,  2  id.  75,  it  was  held  by  Field,  J.,  that  ''where  a 
.  member  of  a  late  copartnership  files  his  individual  petition  under 
the  bankrupt  act,  and  inserts  in  his  schedules  debts  contracted  by 
said  copartnership,  and  there  are  no  copartnership  assets  to  be  ad- 
ministered, he  will  be  entitled  to  be  discharged  from  all  his  debts, 
individual  as  well  as  copartnership ; "  and  that  it  was  unnecessary 
in  such  case  to  make  the  other  partners  parties  to  the  proceedings. 
To  the  same  effect  was  In  re  Bidwell,  %  N.  B.  R.  229.  In  In  re  Melick 
4  id.  99,  it  was  held  by  Nixon,  J.,  that  a  partnership  creditor 
had  such  an  interest  in  the  separate  property  of  any  one  of  the 
partners  that  he  might  proceed  against  one  alone  and  force  him  into 
bankruptcy. 

In  In  re  Knight,  8  N.  B.  R  436,  Drummond,  J.,  reviews  the 
Massachusetts  cases  cited  by  counsel,  and  holds  that  ''  where  there 
are  partnership  and  individual  debts,  and  there  are  no  partnership 
assets  and  no  solvent  partner,  the  debts  of  the  firm  and  of  the  in- 
dividual member  can  be  proved  [against  the  individual  bankrupt], 
and  the  estate  is  to  be  distributed  pari  passu  among  the  creditors." 
In  so  deciding  he  disclaimed  trenching  in  any  degree  upon  the  rule 
that  in  the  case  of  a  partnership  joint  property  should  go  to  pay 
the  joint  debts,  and  the  separate  property  to  pay  the  separate  debts. 
In  Wilkins  v.  Davis,  supra,  Judge  Lowell  ably  reviews  the 
English  and  Amercian  cases,  and  holds  **  that  if  one  member  of  a 
firm  becomes  bankrupt  and  obtains  his  discharge,  he  is  released 
from  all  his  debts,  joint  and  separate." 

Undoubtedly  there  are  decisions  to  the  contrary  of  some  of  these 
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cited,  but  it  is  believed  that  they  are  mostly  where  it  appeared  affir- 
matiyely  that  there  were  partnership  assets  or  business  still  existing, 
or  where  the  bankrupt's  petition  made  no  reference  to  finn  debts  or 
firm  assets,  or  did  not  ask  to  be  relieved  from  such  debts.  These 
cases  appear  in  briefs  of  counsel,  and  ¥d]l  be  preserved  for  ref- 
erence. 

It  IS  true  that  section  5121  makes  express  provisions  for  bank^ 
ruptcy  proceedings  in  case  of  partnerships,  and  expressly  authorizes 
all  the  creditors  of  the  company,  and  the  separate  creditors  of  each 
partner,  to  prove  their  respective  debts  therein,  and  then  affirms 
the  equitable  rule  of  distribution.  It  is  equally  true  that  the  act 
makes  no  express  provision  for  the  proof  of  partnership  debts 
against  individual  bankrupts.  But  we  are  also  to  remember,  as 
observed  by  Mr.  Justice  Bradley  in  Oray  v.  Rollo^  snprot  that 
*^  the  joint  debtors  are  severally  liable  %n  solido  for  the  whole  debt,' 
and  hence  there  is  no  reason  why  a  firm  debt  should  not  be  proved 
against  an  individual  bankrupt,  but  at  the  same  time  no  discharge 
should  be  granted  against  such  debts  while  there  are  out-standing  and 
unadministered  assets  of  the  firm.  Here  it  was  expressly  found 
that  there  was  no  partnership  property  or  assets,  and  that  while  the 
plaintiff's  debt  was  still  provable,  he  for  value  received  from  the 
other  partner,  released  him  from  all  liability  on  the  notes  in  ques- 
tion. Upon  such  release  being  made,  the  plaintiff  had  no  claim 
left  against  the  firm,  or  the  other  pai-tner,  and  as  there  was  no 
partnership  property  or  assets  to  be  administered,  there  was  no 
reason  why  the  plaintiff  could  not  prove  his  debt  against  the  bank- 
rupt and  take  his  distributive  share  of  the  estate.  In  tact  that  was 
the  only  remedy  he  had  left. 

By  the  Court,     The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgmeni  affinned. 


Power  v.  Kindschi. 

(68  wis.  6»0.) 

Tcaaiion — r«pU^n  against  purcThOMt  under  inwiiid  proceedings, 

A  tax  warrant,  regular  on  its  face,  althongh  the  tax  ia  void,  protects  the  offleor 
in  replevin,  bnt  not  the  purchaser  of  the  property  seiied  and  sold. 
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REPLEVIN.    The  opinion  states  the  case.     The  defendant, 
judgment  below. 

William  Broum,  for  appeUant 
Barker  d  Barlow,  for  respondents. 

Gassoday,  J.  The  question  presented  is  important,  as  all  ques- 
tions are  which  bear  upon  the  collection  of  the  revenue  of  the  State. 
It  is  confessed  in  the  record  that  the  assessor  failed  to  annex  to  the 
assessment  roll  his  affidavit  as  required  by  section  1063,  fieyised 
Statutes,  as  amended  by  section  6,  chapter  6,  Laws  of  1880,  or  any 
affidavit.  It  was  sought  by  section  2,  chapter  334,  Laws  of  1878 
(§  1164b,  R.  S.),  to  make  such  omission  harmless,  but  the  attempt 
was  held  to  be  abortive,  as  an  unauthorized  intrusion  upon  the 
judicial  functions.  Plumer  v.  Marathon  Co,,  46  Wis.  177  ;  Tiernotf 
V.  Union  L.  Co.,  47  id.  248;  Marshall  v.  Benson,  48  id.  565; 
Scheiber  v.  Kaehler,  49  id.  301.  To  conform  to  this  niling,  this 
last  section  was  repealed  by  section  4,  chapter  255,  Laws  of  1879. 
It  was  settled  by  the  authorities  cited  that  the  failure  of  the 
assessors  to  verify  the  assessment  roll,  as  thus  required  by  the 
statute,  was  of  itself  fatal  to  the  validity  of  subsequent  tax  pro- 
ceedings. It  is  conceded  that  the  tax  warrant  was  in  the  form  re- 
quired by  section  1081,  Bevised  Statutes,  as  amended  by  section 
1,  chapter  269,  Laws  of  1881.  This  being  so,  and  it  being  regular 
upon  its  face,  it  would  have  been  a  complete  protection  to  the  officer 
taking  the  property  and  making  sale  thereof  if  he  never  had  had 
notice  of  the  irregularity  in  question,  nor  of  any  want  of  jurisdic- 
tion. Bprague  v.  Birchard,  1  Wis.  157 ;  McLean  v.  Cook,  23  id. 
364  ;  Siahl  v.  (yMalley,Jd9  id.  333. 

But  there  is  evidence  tending  to  show  that  the  town  treasurer 
did  have  notice  of  the  defect  in  the  tax  proceedings  at  the  time  of 
taking  the  cow  upon  the  tax  warrant.  Assuming  that  he  had  such 
notice,  the  question  recurs,  whether  the  plaintiff's  remedy  against 
the  officer  was  in  this  form  of  action  or  some  other.  The  statute 
prohibits  the  maintenance  of  an  action  of  replevin  in  justice's 
court  for  any  property  taken  by  virtue  of  any  warrant  for  the  col- 
lection of  any  tax,  in  pursuance  of  any  statute  of  this  State,  or  by 
any  defendant  in  any  execution  or  attachment  to  recover  goods 
and  chattels  seized  on  such  execution  or  attachment,  unless  exempt^ 
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etc.  §  3732,  R-  S.  From  a  casual  reading  of  Ihuttetf  v.  liass^  27 
Wis.  G70,  it  might  be  inferred  that  such  action  could  be  main- 
tained, but  the  case  is  clearly  distinguishable.  That  was  against 
the  officer,  and  in  the  Circuit  Court,  and  arose  under  a  different 
statute,  and  the  court  dismissed  the  action  on  the  plaintiff's  own 
showing,  and  under  circumstances  which  made  it  necessary  to  as- 
sume, for  the  purpose  of  the  appeal,  that  the  warrant  was  void 
upon  its  face. 

Under  similar  statutes  to  ours^  it  has  frequently  been  held  that 
replevin  will  not  lie  to  recoyer  property  held  by  an  officer  under  a 
tax  warrant  regular  upon  its  face,  issued  by  the  proper  authorities 
against  the  plaintiff  in  replevin.  Troy  £  L.  R,  Co.  v.  Kane,  72  N. 
Y.  614,  affirming  s.  c,  9  Hun,  606;  Hudler  v.  Golden,  36  N.  Y. 
446 ;  Chegaray  v.  Jenkins,  5  id.  376 ;  O'Reilly  v.  Good,  42  Barb. 
521 ;  People  v.  Albany,  7  Wend.  485  ;  Stilee  v.  Griffith,  3  Yeates, 
82  ;  Bilbo  y.  Henderson,  21  Iowa,  56  ;  Grindrody.  Lauzon,  47  Mich. 
684 ;  Pott  V.  Oldwim,  7  Watts,  173  ;  Niagara  Ele.  Co.  v.  McNamara, 
2  Ilun,  416.  Some  courts  have  gone  so  far  as  to  hold  that  the 
action  will  not  lie  against  the  officer  even  in  favor  of  the  true  owner 
of  the  property,  although  it  was  seized  by  the  officer  on  a  tax  war* 
rant  against  another.  Vocht  v.  Reed,  70  111.  491.  But  the  better 
opinion  seems  to  be  that  the  statute  prohibiting  such  action  should 
be  limited  to  cases  where  the  property  seized  is  that  of  the  person, 
or  one  in  privity  with  the  person,  against  whom  the  tax  was  as- 
sessed, Travers  v.  Inslee,  19  Mich.  98;  Daniels  v.  Nelson,  41  Vt. 
161 ;  StochwM  v.  Vietch,  16  Abb.  Pr.  412  ;  Trask  v.  Maguire,  2 
Dill.  182.  And  it  has  been  held  that  the  statute  does  not  apply 
where  there  is  no  jurisdiction  to  levy  the  tax.  McCoy  v.  Aiulerson, 
47  Mich.  502  ;  Le  Roy  v.  East  Saginaw  R*y  Co.,  18  id.  234  ;  Buett 
V.  Ball,  20  Iowa,  282. 

Under  the  authorities  there  can  be  no  doubt  but  that  the  pro- 
duction of  the  warrant,  regular  upon  its  face,  in  evidence  was  a  pro- 
tection to  the  officer  against  this  form  of  action.  The  case  of  Grace 
V.  MilchdL  31  Wis.  533,  arose  in  the  Circuit  Court  and  under  a 
different  statute,  and  is  clearly  distinguishable.  If  the  officer  in  fact 
had  notice  of  the  defect,  then  he  was  probably  liable  in  some  other 
form  of  action,  as  intimated  in  Spragne  v.  Birchard,  sfipra.  We 
must  therefore  hold  that  the  action  was  properly  dismissed  as  to 
the  defendant  Kindschi. 

The  question  remains  whether  such  action  of  replevin  can  be 
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maintained  against  Klabnndi,who  purchased  the  property  at  the 
treasurer's  sale  under  the  tax  warrant.  To  determine  this  question 
regard  should  be  had  to  the  purpose  and  object  of  the  statute. 
Obviously  that  purpose  was  to  preTent  any  frustration  or  delay  in 
the  collection  of  the  public  revenue.  If  each  individual  whose 
property  is  taken  for  a  tax  can  bring  replevin,  then  manifestly  the 
delay  in  making  collection  might  be  interminable.  This  prohi- 
bition does  no  injustice  to  the  tax-payer,  for  if  he  has  any  real 
grievance  other  remedies  are  open  to  him,  and  some  are  specially 
provided.  Would  the  impeachment  of  the  purchaser's  title  at  the 
collector's  sale  in  any  way  tend  to  frustrate  the  object  of  the  stat- 
ute? The  same  section  of  the  statute  prohibits  the  maintenance  of 
an  action  of  replevin  by  any  defendant  in  an  execution  or  attach- 
ment to  recover  goods  and  chattels  seized  on  such  execution  or 
attachment,  unless  the  same  are  exempt.  §  3732,  B.  S.  Seized, 
in  the  section,  means  taken,  not  necessarily  possessed.  The 
purpose  of  the  statute  is  to  prevent  property  being  taken  from  Ihe 
custody  of  the  law  by  replevin.  Keyser  v.  Waterbury,  7  Barb.  650. 
This  exemption  was  in  conformity  with  the  principles  of  the  com- 
mon law,  which  regarded  goods  taken  in  execution  to  be  in  the 
custody  of  the  law,  and  did  not  permit  them  to  be  replevied.  How- 
ard V.  Crandall,  39  Conn.  214;  Huber  v.  STiarck,  2  P.  A,  Browne 
(Penn.),  164;  Sanborn  v.  Leavitt,  43  N.  H.  473. 

It  has  frequently  been  held  that  such  action  can  be  maintained 
against  the  vendee  at  the  sheriff's  sale  in  favor  of  the  real  owner, 
not  a  defendant  in  the  execution.  Huber  v.  Sharck,  supra  ;  s.  c, 
in  error,  6  Bin.  2 ;  Ward  v.  Taylor,  1  Penn.  St.  238.  Or  even  against 
the  ofScer,  who  in  that  event,  must  show  that  his  execution  is 
based  upon  a  valid  judgment.  Bean  v.  Loftus,  48  Wis.  371.  But 
under  that  statute  an  execution  or  attachment,  valid  upon  its  face, 
protects  the  oflScer  having  no  knowledge  of  any  irregularity  or  jur- 
isdictional defect.  Bogert  v.  Phelps,  14  Wis.  88  :  Griffith  v.  /Smith, 
22  id.  646 ;  Battis  v.  Hamlin,  22  id.  669  :  Grace  v.  Mitchell,  31  id. 
633 ;  Union  L.  Co.  v.  Tronson,  36  id.  126.  But  we  are  not  aware 
that  this  same  protection  has  been  extended  to  the  purchaser  under 
such  execution. 

In  Carter  v.  Simpson,  7  Johns.  535,  the  plaintiff  claimed  dam- 
ages to  hay,  the  title  of  which  he  claimed  by  purchase  under  nn  exe- 
cution at  constable's  sale,  and  it  was  held  that  merely  proving  such 
a  lale  and  purchase  did  not  give  him  title.     In  Taies  v.  St.  John, 
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i:^  Wen<L  74,  it  was  held  that  a  purchaser  of  personal  property  at 
sheriff's  sale  cannot  maintain  an  action  of  trover  against  a  sherifE, 
who  subsequently  causes  the  same  proper  ty  to  be  sold  by  virtue  ot 
a  judgment  and  execution  in  his  favor,  without  proving  the  judg^ 
ment  as  well  as  the  execution  under  whic  h  the  purchase  was  made. 
In  Earl  v.  Camp,  16  Wend.  566,  it  was  conceded  that  the  officer 
was  protected,  but  Mr.  Justice  CowsK  said  :  *'  The  rule  is  one  of 
protection  merely,  and  beyond  that  is  not  meant  to  confer  any  right. 
The  armor  which  it  furnishes  is  strictly  defensive.  It  is  per- 
sonal to  the  officer  himself,  and  cannot  be  used  to  confer  any  right 
upon  wrong-doers,  under  color  of  whose  void  proceedings  he  is  called 
upon  to  act.  Suppose  he  goes  on  and  makes  sale  of  the  property 
levied  upon  ;  even  the  innocent  purchaser  takes  no  right.  To  per* 
feet  his  title,  he  must  show  a  valid  judgment,  a  solid  foundation 
for  the  process.*' 

White  V.  Dolliver^  113  Mass.  407 ;  s.  c,  18  Am.  Rep.  502,  was  an 
action  of  replevin,  and  it  was  observed  by  the  court  that  ''while 
the  property  was  in  the  hands  of  the  sheriff,  and  he  was  actually 
engaged  in  transferring  it  to  the  possession  of  the  defendant,  it  was 
in  cusfodia  legis,  and  the  officer  could  not  have  been  disturbed 
while  making  the  transfer.  *  *  *  But  that  transfer  having 
been  completed,  it  was  in  the  custody  of  the  defendant  in  this  ac- 
tion, under  the  claim  of  title  made  by  him  in  the  original  action, 
against  which  claim  the  plaintiff  was  entitled  to  assert  his  own  by 
this  process." 

In  Illinois,  under  a  statute  similar  to  ours,  it  has  been  held  that 
''where  property  is  seized  and  sold  for  a  fine,  the  party  against 
whom  the  fine  was  recovered,  and  whose  property  was  sold  in  satis- 
faction  thereof,  may  contest  the  purchaser's  title  to  the  property  in 
an  action  of  replevin."  Heagle  v.  Whedand^  64  111.  423  ;  Clark  v. 
Lewis,  35  id.  417.  This  was  so  held  on  the  theory  that  the  law 
would  not  allow  the  officer  to  be  frustrated  in  the  coUection  of  the 
tax,  yet  that  the  purchaser  could  only  defend  upon  the  strength  of 
his  title. 

Upon  these  authorities,  and  the  policy  of  the  statute,  and  the 
general  rules  applicable  to  its  construction,  we  are  induced  to  hold 
that  the  prohibition  of  the  statute  is  simply  for  the  protection  of 
the  tax  collector,  and  to  prevent  any  frustration  or  delay  in  the  col- 
lection of  the  tax,  but  that  the  prohibition  of  this  form  of  action 
does  not  extend  to  the  purchaser  of  property  upon  a  sale  made  under 
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the  tax  warrant.  Such  parchaser,  like  purohaaen  at  judicial  aal%, 
must  be  left  to  defend  upon  the  strength  of  the  title  which  he 
thereby  acquires. 

By  the  Court,  The  judgment  of  the  Circuit  Oourt  is  afl&rmed  as 
to  the  defendant  Kindschi,  and  reyersed  as  to  the  defendant  Kla* 
bundi,  and  as  to  him  the  case  is  remanded  for  a  new  trial  The 
plaintiff  haying  appealed  from  the  whole  judgment,  and  the  de* 
fendants  haying  jointly  defended  by  the  same  attorneys,  the 
plaintiff  will  only  be  allowed  one-half  of  his  taxable  costs. 


WlLLARD  V.  OOMSTOOK. 

(66  Wis.  ses.) 
Munieipal  corporation  —  injunction  hj/  tax  paper  againtt  selling  property. 

A  ooanty  may  be  enjoined,  at  the  suit  of  a  tax  pajer  on  behalf  of  himself  and 
other  tax  payers,  from  making  frandnlent  and  ooUiudTe  sales  of  tax  certifi- 
cates at  less  than  their  yalne. 

INJUNCTION.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

Stlvmihorn  £  Hurley  and  CoUritt  d  Haneouy  for  appellants, 

Beizel  £  Canon,  I.  C.  Sloan,  William  F,  Vilas  and  S.  U.  Pin- 
ney,  for  respondents. 

Ortok,  J.  The  complaint  substantially  charges  that  the  defend- 
ant Comstock  fraudulently  colluded  with  the  chairman  and  other 
members  of  the  board  of  superyisors  of  Lincoln  county  to  obtain, 
at  an  exceedingly  low  and  nominal  yalue,  the  tax  certificates  be- 
longing to  said  county,  and  that  such  corrupt  and  fraudulent 
scheme  was  carried  into  effect  by  the  sale  by  the  county,  by  resolu- 
tions of  the  board,  of  a  great  number  of  tax  certificates,  worth  their 
face,  if  not  worth  more,  at  twenty-five  per  cent  of  such  value,  and 
that  such  fraudulent  scheme  comprehended  all  the  various  purchases 
which  were  made  or  to  be  made  by  said  Comstock.  The  first  sale  was 
made  the  Slst  day  of  January,  1880,  and  the  last  on  the  8th  day  of 
October,  1881,  and  a  similar  sale  of  the  tax  certificates  belonging 
to  the  county  on  the  tax  sale  of  1882  is  threatened  unless  enjoined. 
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The  tax  oertiiicates  were  valiiable  property  belonging  to  the  ooantj, 
and  if  jndiciondy  and  honestly  dispoeed  of ,  or  deeds  taken  thereon 
to  the  oonnty,  would  haTe  been  a  Talnable  fund  of  the  connty, 
which  would  hare  greatly  diminished  the  tax  burden  of  the  taxable 
inhabitants  thereof ^  but  by  this  fraudulent  sale  at  such  inconsidei^ 
able  and  unreasonably  small  consideration  such  taxes  will  be  greatly 
increased.  It  was  a  part  of  this  scheme  that  the  chairman  of  the 
board  of  supervisors  and  other  supervisors  should  have  some  of  the 
benefits  of  this  purchase,  and  that  no  taxes  should  be  paid,  but  the 
said  lands  returned  delinquent  from  year  to  year,  and  the  certifi- 
cates of  sale  purchased  at  a  like  small  sum,  which  would  sayo  the 
defendant  Oomstock  and  his  co-conspirators  from  their  full  share 
of  such  taxation.  All  the  various  sales  are  alleged  to  be  within  one 
corrupt  and  fraudulent  scheme  to  defraud  the  county  of  its  valua- 
ble property,  and  the  plaintiff  Willard  obtained  knowledge  of  the 
facts  just  before  the  suit  was  brought.  The  suit  was  brought  by 
Willard  for  himself,  and  on  behalf  of  the  property  owners  and  tax 
payers  of  said  county,  and  since  it  was  commenced,  many  other 
persons  similarly  situated,  and  some  of  them  the  owners  of  the 
lands  embraced  in  the  certificates,  have  become  joint  party-plaintift 
in  the  action.  The  defendant  Gomstock  has  realized  about  $7,000 
on  redemptions  paid  into  the  county  treasury  from  the  sales,  and 
by  redemption  from  other  owners  paid  to  himself  of  a  large  amount, 
and  has  obtained  many  deeds  upon  the  certificates.  The  prayer  is 
for  an  injunction  against  further  sales  of  like  character  by  the 
supervisors  or  county  treasurer  on  behalf  of  the  county ;  that  Corn- 
stock  be  declared  a  trustee  of  the  county,  and  be  compelled  to  ac- 
count for  the  proceeds  and  moneys  derived  from  such  certificates  ; 
and  that  the  tax  deeds  be  set  aside,  as  well  as  all  such  fraudulent 
sales,  and  for  further  relief.  The  answer  need  not  be  noticed,  as 
the  complaint  is  alone  on  trial,  by  an  objection  to  any  evidence 
under  it,  on  the  ground  that  it  does  not  state  facts  which  constitute 
a  cause  of  action. 

The  main  question  raised  on  this  demurrer  ore  ienus,  and  the  one 
mainly  considered  by  the  Circuit  Court  and  upon  which  the  decision 
was  made  by  that  court,  as  we  are  informed  by  counsel,  is  whether 
the  plaintiff,  as  a  resident  tax  payer,  property  owner,  and  voter  in 
the  county,  for  himself  and  on  behalf  of  other  tax  payers,  property 
owners,  and  voters  in  said  county,  has  the  right  to  bring  this  suit 

[Minor  question  omitted.] 
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The  principles  in  regard  to  the  interest  of  the  plaintiff  and  other 
tax  payers^  property  owners,  and  voters  of  the  county,  on  whose 
behalf  this  suit  is  brought,  to  prevent  future  unjust  taxation,  which 
is  likely  to  be  occasioned  by  the  unlawful  or  corrupt  conduct  of  the 
supervisors,  by  which  the  property  or  other  resources  of  the  county 
will  be  diminished  or  its  indebtedness  increased,  and  in  reference  to 
the  equity  jurisdiction  of  the  court  to  afford  relief  in  their  fullest 
breadth  and  scope,  have  been  so  long  and  so  often  recognized  by 
this  court  that  it  is  a  matter  of  surprise  that  substantially  the  same 
question  should  again  be  raised.  If  it  were  not  for  the  distin- 
guished ability  and  great  eminence  of  the  learned  counsel  of  the 
respondents,  who  insist  that  this  case  does  not  lie  within  the  prin- 
ciple of  the  cases  referred  to,  but  rather  within  a  class  of  cases  in 
which  this  court  has  decided  that  a  court  of  equity  ought  nofc,  by 
injunction,  to  arrest  the  ordinary  course  of  tax  proceedings  or  in- 
terfere with  the  preliminary  duties  of  the  taxing  officers,  and  for 
the  eminent  ability  and  usuaUy  sound  rulings  of  the  learned 
judge  by  whom  the  demurrer  to  the  complaint  was  sustained,  I 
should  not  hesitate  to  say  with  emphatic  brevity  that  the  matters 
of  this  suit  have  long  been  res  adjudicata  in  this  court.  As  it  is, 
we  shall  extend  this  opinion  no  further  than  to  refer  briefly  to  the 
cases  in  this  court  where  we  think  precisely  the  same  principles 
have  been  recognized.  Outside  of  this  State  the  authorities  may 
be  somewhat  in  conflict,  but  we  have  the  authority  of  so  able  a  jurist 
and  writer  as  Judge  Cooley  for  saying  that  **  the  decided  pre- 
ponderance of  authority  is  in  support  of  the  right  of  the  tax  payers 
to  file  bills  on  their  own  behalf  in  such  a  case."  The  principle 
seems  to  be  that  individual  tax  payers  may  restrain  municipal  ac- 
tion when  it  constitutes  the  preliminary  step  leading  to  taxation, 
such  as  the  contracting  of  a  debt  ultra  vires,  the  allowance  of  an 
illegal  claim,  consent  to  a  collusive  judgment,  or  the  misappropria- 
tion of  the  public  moneys.  The  jurisdiction  is  sustained  on  the 
ground  that  the  injury  would  be  irreparable.  The  misappropria- 
tion of  corporate  funds  would  not  render  the  tax  levied  to  repair 
the  waste  or  supply  the  deficiency  illegal.  Cooley  on  Taxation, 
548.  Citizens  and  tax  payers  may  prevent  the  issue  and  sale  of 
void  bonds  by  the  municipal  corporation.  Delaware  Co,  v.  McClin- 
iockj  5 1  Ind.  325.  The  misappropriation  of  the  public  moneys  forms 
good  ground  for  such  an  injunction  by  the  citizen  and  tax  payer, 
because  the  corporation  holds  its  moneys  for  the  corporators,  to  bo 
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expended  for  legitimate  purposes,  and  a  misappropriation  of  the 
funds  is  an  injury  to  the  tax  payer  for  which  no  other  remedy  is  so 
effectual  or  appropriate.  When  the  amount  thus  misappropriated 
is  subsequently  needed  for  legitimate  purposes  a  citizen  cannot  re- 
sist the  necessary  tax  to  supply  the  deficiency.  Dill.  Mun.  Corp., 
§  917;  New  London  v.  Brainard,  22  Conn.  552.  In  Scofield  x. 
EigJUh  School  Dist.^  27  id.  499,  the  same  principle  is  applied  to  the 
misappropriation  of  the  corporate  property. 

It  is  impossible  to  see  any  distinction  between  the  misappropria- 
tion of  the  funds  and  of  the  property  of  the  corporation.  If  the 
funds  cannot  be  taken' from  the  treasury  and  divided  between  the 
supervisors  and  strangers  by  a  corrupt  combination  and  fraudulent 
scheme,  neither  oould  its  property  be  so  divided,  or  sold  to  the 
conspirators  for  a  grossly  inadequate  price.  The  tax  payer  is  lia- 
ble to  suffer  by  taxation  from  both  causes  alike.  In  Mayor  of  Bal-- 
timoro  v.  Gill,  31  Md.  375,  an  ordinance  was  passed  for  the  sale 
or  hypothecation  of  a  large  number  of  shares  of  the  capital  stock  of 
the  Baltimore  and  Ohio  Bailroad  Company,  belonging  to  said  city. 
The  ordinance  was  void  as  being  unconstitutional  The  plaintiff 
and  other  owners  of  property,  and  tax  payers  in  said  city,  brought 
their  bill  to  restrain  the  city  from  such  unauthorized  disposition 
of  the  property  of  the  city.  This  is  one  of  the  most  elaborate  and 
well-consider^  cases  ever  decided  in  the  United  States,  and  the 
whole  subject  was  most  thoroughly  examined  in  the  light  of  the 
authorities,  and  the  bill  was  sustained  on  the  ground  that  the  tax 
payers  had  no  other  remedy,  and  that  they  were  directly  interested 
in  the  subject-matter  of  the  suit,  as  being  the  special  class  damaged 
by  such  unlawful  act  of  the  corporation,  which  would  increase  the 
burden  of  taxation  upon  them  and  all  others  similarly  situated. 
It  is  not  perceivable  how  this  case  differs  in  principle  from  the  one 
at  bar  in  any  particular,  except  it  be  in  the  fact  that  in  the  case 
under  consideration  the  sale  and  disposition  of  the  valuable  prop- 
erty of  the  county  was  made,  not  merely  without  right,  but  by  fraud 
and  collusion  between  the  purchaser  and  the  officers  and  agents  of 
the  county,  and  for  their  joint  benefit 

We  have  thus  gone  outside  of  our  own  decisions,  as  to  some 
questions  directly  involved,  which  by  the  facts  are  precisely  the 
same  as  in  this  case,  but  not  to  sustain  our  own  authorities.  It  is 
about  time  that  we  may  rely  solely  on  the  decisions  of  this  court, 
where  they  have  been  many  and  uniform  upon  the  same  question. 
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and  for  a  long  series  of  years.  This  coorfc  may  review  and  oyerrule 
its  previous  decisions,  but  it  is  not  likely  to  do  so  where  its  uniform 
decisions  upon  one  question  have  for  a  long  time  become  a  rule  of 
property,  and  especially  as  they  are  supported  by  the  weight  of 
authority  elsewhere.  To  go  outside  may  show  learning  and  great 
industry  in  the  examination  of  cases,  but  to  rest  the  principle  upon 
our  own  decisions,  when  they  have  been  numerous,  uniform, 
and  consequently  well  considered,  would  show  a  commendable 
confidence  in  our  own  courts,  as  patriotic  as  it  is  generaUy  de- 
served. 

In  Peck  V.  School  Dist,  21  Wis.  616,  the  contract  for  building  a 
school-house  and  the  leasing  of  ground  upon  which  it  was  to  be 
located  was  clearly  illegal.  The  plaintiff  on  his  own  behalf  and  on 
behalf  of  other  tax  payers  brought  his  bill  to  restrain  the  tax  on 
account  thereof,  and  to  set  aside  the  contract  and  have  it  declared 
void.  This  case  was  well  considered,  not  only  on  the  first  hearing, 
but  upon  a  rehearing,  and  the  bill  was  sustained.  Wherein  does 
that  case  differ  in  principle  from  the  one  at  bar  ?  The  illegal  con- 
tract, which  resulted  or  would  necessarily  result  in  the  increase  of 
taxation,  is  the  ground  of  the  action.  The  contract  set  aside  and 
annulled,  the  tax  would  not  be  levied  or  enforced.  The  gravamen 
is  the  illegal  contract.  So  here  the  ground  is  the  fraudulent  sale  of 
the  valuable  property  of  the  county,  to  be  divided  up  among  the 
defendant  Comstock  and  the  dishonest  officers  and  agents  of  the 
county.  If  the  sale  stands,  an  excessive  taxation  will  be  required  to 
supply  the  deficiency  caused  by  this  dishonest  and  fraudulent  diver- 
sion and  conversion  of  the  property  of  the  county.  If  the  sale  is 
set  aside,  the  threatened  excessive  taxation  will  go  with  it,  and  the 
plaintiffs  will  be  relieved  from  just  so  much  of  an  unjust  burden  of 
taxation  as  the  real  value  of  the  property  is,  which,  according  to 
this  fraudulent  contract,  was  four  times  in  excess  of  the  considera- 
tion to  be  paid.  The  case  above  referred  to  is  distinguished  by  the 
learned  chief  justice  from  a  mere  injunction  to  restrain  the  sale  of 
personal  property  for  tax. 

In  Whiting  v.  S.  <&  F,  du  L.  R.  Co.,  25  Wis.  167 ;  8.  o.,  3  Am. 
Bep.  30,  the  bill  was  brought  by  Whiting,  a  freeholder,  tax  payer, 
citizen,  and  resident  of  Pond  du  Lac  county,  in  his  own  behalf,  and 
in  behalf  of  all  others  of  like  interest  with  himself,  to  restrain  the 
county  authorities  from  issuing  to  the  railroad  company  the  orders 
of  tha  county,  on  the  ground  of  their  illegality.     The  issuing  of 
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these  orders  would  necessarily  increase  the  burden  of  taxation,  and 
the  suit  was  sustained  and  the  injunction  maintained. 

In  Lawson  t.  Sehnellen,  33  Wis.  288,  complaint  was  filed  and 
injunction  granted,  on  behalf  of  the  tax  payers  of  the  town  of 
Menasha,  to  restrain  the  issuing  of  bonds  for  railroad  purposes. 
The  point  was  made  by  the  appellants  that  such  a  suit  should  haye 
been  brought  by  the  attorney-general  and  not  by  the  tax  payers. 
On  the  other  hand,  the  counsel  of  the  respondent  cited  Peck  y. 
School  Dist.y  suprcy  and  New  London  y.  Brainard,  22  Conn.  552, 
and  other  like  cases.  Chief  Justice  DixoK  cites  in  his  opinion 
WliUing  y.  S.  <£  F,  du  L,  R.  R,  Co.,  supra,  and  Judd  v.  Fox  Lake, 
28  Wis.  583,  as  also  Phillips  y.  Albany,  id.  340,  and  sustains  the 
bill.  In  the  latter  case,  the  tax  payers  brought  their  bill  to 
restrain  the  town  of  Albany  from  issuing  bonds  in  exchange  for 
railroad  stock,  and  the  jurisdiction  was  conceded.  In  Judd  y.  Fox 
Lake,  Peck  y.  Scliool  Dist.  and  Whiting  y.  8.  &  F.  du  L.  R,  R. 
Co.  were  specially  approYed,  and  this  case  distinguished  because  it 
was  asking  for  an  injunction  against  the  preliminary  proceedings 
of  taxation,  and  would  suspend  all  proceedings  to  collect  the  taxes. 

In  Roe  Y.  Lincoln  Co.,  56  Wis.  66,  a  bill  was  filed  to  enjoin  a  sale 
for  illegal  taxes,  and  sustained,  as  being  a  threatened  cloud  upon 
the  title,  and  the  case  of  Judd  y.  Fox  Lake  was  distinguished,  and 
the  case  of  Peck  y.  School  DisL  approYcd.  In  a  late  case  in  this 
court  of  Lynch  y.  E,  L.  F.  £  M,  Ry.  Co.,  57  Wis.  430,  the  com- 
plaint was  to  enjoin  the  deliYery  of  the  town  bonds  to  the  railroad 
company,  by  a  tax  payer  of  the  town,  on  account  of  the  illegality 
of  the  contracts  and  proceedings,  and  this  same  question  of  juris- 
diction was  again  raised,  and  it  was  again  decided  that  the  plaintiff 
as  a  tax  payer  could  bring  such  an  action  ;  Mr.  Justice  Taylob 
citing  Lawson  y.  Schnellen,  Whiting  y.  8.  &  F.  du  L.  R.  Co., 
Phillips  Y.  Albany,  and  Peck  y.  School  Diet,  supra,  as  approYod 
authority. 

There  are  many  other  cases  in  this  court  in  which  a  similar  ju- 
risdiction in  equity  has  been  sanctioned,  but  it  is  profitless  to  pur- 
sue the  subject  further.  If  these  authorities  do  not  establish  the 
right  of  the  plaintiffs  to  bring  this  action,  then  no  possible  decis- 
ion except  one  in  this  identical  case  would  justify  it,  for  this  case 
cannot  possibly  be  distinguished  in  principle  from  the  cases  aboye 
referred  to.  But  at  the  expense  of  lengthening  this  opinion  still 
further,  I  cannot  forbear  to  cite  one  other  and  a  yery  late  case  in 


ATJOTJST  TEBM,  1883.  fifiS 

WiUard  t.  CooMtoek. 

this  court,  where  the  analogy  of  facts  is  even  closer  than  in  some 
alread J  cited.  In  Nevil  y.  Clifford,  supra,  the  school  district  board 
entered  into  an  unauthorized  and  void  contract  with  the  Oliflords 
to  build  a  school-house,  and  afterward  the  Oliffords  brought  suit 
against  the  school  district,  and  by  collusion  with  its  officers  obtained 
a  judgment.  The  plaintiff,  a  tax  payer,  for  himself  and  on  behalf 
of  other  tax  payers  of  the  district,  brought  suit  to  enjoin  the  use 
of  the  school-house,  and  the  collection  of  any  tax  therefor,  as  ille- 
gal and  void,  and  to  set  aside  such  judgment.  The  same  objection 
was  made,  by  demurrer  are  tenus  that  the  complaint  did  not  state 
a  cause  of  action,  as  in  this  case,  and  the  objection  was  sustained 
by  the  Circuit  Court.  This  whole  subject  of  jurisdiction  in  such 
oases  again  underwent  a  full  examination  and  consideration,  and 
the  complaint  was  sustained  by  the  authority  of  Peck  y.  School 
Dist  and  the  other  like  cases  in  this  court. 

The  last  case  meets  the  objection  that  the  court  cannot  by  such 
an  action  set  aside  the  sale  already  made,  but  may  enjoin  future 
threatened  mischief.  It  may  be  said,  touching  the  objection  that 
this  sale  has  already  been  consummated,  that  the  complaint  charges 
that  other  similar  sales  are  threatened  to  be  made  by  the  same 
fraudulent  scheme  and  arrangement  to  the  defendant  Com8tock,and 
an  injunction  is  asked  against  such,  and  the  court,  having  obtained 
jurisdiction  for  such  purpose,  may  hold  the  case,  to  set  aside  the 
fraudulent  sales  which  have  already  been  made  in  carrying  out  the 
same  corrupt  scheme. 

[Minor  matter  omitted.] 

It  is  objected  that  the  plaintiff,  as  a  mere  tax  payer,  has  no 
such  interest  as  to  entitle  him  to  bring  this  suit  when  the  griey- 
ance  concerns  the  entire  public  and  the  State,  and  that  it  is  the 
business  of  the  State,  through  the  attorney-general,  to  *take 
proper  legal  action  to  restrain  municipal  officers  from  violating 
their  trusts.  In  Latoson  y.  Schnellen,  supra,  it  is  said  by  Chief 
Justice  DixoK  :  '^  If  the  tax  payers  and  real  parties  in  interest  have 
not  the  remedy  by  injunction,  then  there  exists  none  whatever  for 
the  wrong."  In  Mayor  of  Baltimore  v.  Gill,  supra,  the  same 
point  was  made,  that  the  attorney-general  should  have  filed  the  bill, 
and  it  was  held  that  the  State  had  no  interest  in  it,  and  that  the 
tax  payers  were  the  only  proper  pai-ties  plaintiff.  In  Colburn  v. 
Chattanooga,  17  Am.  Law  Beg.  191,  it  was  held  that  the  State  had 
no  interest  in  such  a  suit,  but  only  the  tax  payers,  and  the  cose  of 
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Nnom&yer  t.  M.  &  M.  R.  R.   Co.,  52  Ma  81,  is  to  the  same 
effect. 

[Minor  matter  omitted.] 

Finally,  according  to  the  facts  alleged  in  the  complaint,  and  which 
for  the  present  pnrpose  mnst  be  taken  as  true,  this  was  one  of  the 
most  outrageous  cases  of  fraud  in  which  public  officers  participated 
as  well  as  in  the  fruits  of  it,  ever  brought  into  court.  If  there  is 
no  remedy,  and  if  this  is  not  the  remedy  (which  is  the  same  thing, 
for  there  is  no  other),  then  one  of  the  greatest  wrongs  erer  perpetra- 
ted by  fraudulent  collusion  with  the  officers  of  the  county,  by  which 
its  unsuspecting  tax  payers  have  had  their  burden  of  taxation  in- 
creased at  least  threefold,  in  consequence  of  the  yaluable  property 
of  the  county  having  been  thus  despoiled  and  sacrificed  in  violation 
of  the  maxim  of  civil  government,  is  without  a  remedy.  Take  any 
case  where  it  is  possible  for  the  supervisors  to  seU  and  dispose  of  the 
property  of  the  county  and  confer  a  title,  unless  by  ultra  vires  or 
fraud.  Suppose  they  sell  the  court-house  property  by  fraudulent 
collusion  with  the  purchaser,  reserving  an  interest  in  the  property, 
for  one-fourth  of  its  market  value,  or  any  other  valuable  property 
of  the  county,  upon  the  same  terms  and  by  the  same  fraud,  is  there 
no  remedy?  They  may  be  proceeded  against  criminally,  but  that 
would  not  restore  the  property.  A  new  court-house  must  be  built, 
and  that  by  greatly  increased  taxation  to  supply  the  deficiency  in 
the  means  and  funds  of  the  county  occasioned  by  such  an  outrage- 
ously fraudulent  transaction.  Is  there  no  remedy?  Are  the  hand» 
of  the  victimized  tax  payers  tied  by  technical  rules,  when  they  are 
really  the  only  persons  injured  or  interested,  so  that  they  have  no 
standing  in  court  ?  The  idea  is  simply  preposterous,  and  that  is 
really  all  that  ought  to  be  said  about  it.  We  do  not  think  there  is 
the  slightest  question  but  that  the  tax  payers  of  Lincoln  county  have 
the  right  to  bring  this  suit,  but  that  they  are  the  only  proper  parties 
plaintiff  in  such  a  case  ;  or  but  that  if  the  facts  stated  in  the  com- 
plaint are  sustained  by  proof,  they  are  entitled  to  the  relief  prayed  ; 
or  but  that  they  have  been  reasonably  diligent  in  bringing  their 
suit.  In  simple  justice  to  Mr.  Hurley,  the  eminent  counsel  of  the 
appellants,  we  may  well  say  that  he  presented  his  side  of  the  case 
with  great  ability  and  zeal. 

The  demurrer  ore  tenus  should  have  been  overruled. 

Btf  the  Court  —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law. 
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(58  Wis.  (B8.) 
Tenants  in  common  —  agreement  for  u»e  of  common  property. 

An  agreemeDt  bj  one  tenant  in  common  to  pay  tbe  other  for  the  use  of  the 
common  property  for  his  own  benefit  is  valid,  and  enforceable  at  law. 

ACCOUNT.       The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

William  Street,  for  appellant. 
/.  B.  Doe,  Jr.,  for  respondent. 

Ortok,  J.  This  suit  was  brought  before  a  justice,  and  the  com- 
plaint consisted  of  an  account  regularly  made  out  as  a  "  bill  ren- 
dered "  for  threshing  oats,  barley,  and  wheat  for  the  defendant, 
together  with  the  averments  that  the  plaintiffs  were  partners  and 
that  the  defendant  was  indebted  to  them  in  the  amount  of  the  bill 
and  interest,  and  a  prayer  for  judgment.  On  the  trial  the  defend- 
ant objected  to  any  evidence  under  the  complaint  because  it  stated 
no  cause  of  action.  We  think  that  it  was  a  praiseworthy  model  of 
a  complaint  before  a  justice  of  the  peace.  It  informed  the  defend- 
ant specifically  of  the  demand,  and  with  commendable  brevity.  It 
is  not  perceived  how  any  thing  else  of  substance  could  have  been 
stated. 

The  evidence  tended  to  prove  that  the  plaintiffs  owned  two-thirds 
of  a  certain  threshing  machine,  and  that  the  defendant  owned  tbe 
other  one-third,  and  that  the  plaintiffs  and  the  defendant  entered 
into  a  contract  that  the  machine  might  be  used  to  do  the  threshing 
of  the  defendant  for  the  usual  rates,  less  one-third,  because  of  the 
one-third  interest  of  the  defendant  therein,  to  be  paid  for  by  his 
note  on  thirty  days^  time.  The  threshing  was  done  according  to 
the  contract,  and  the  note  demanded  and  refused,  and  payment 
also  refused.  Many  questions  were  raised  on  the  trial,  having  ref- 
erence, however,  to  the  partnership  or  t.enancy  in  common  of  the 
parties  in  the  machine,  and  depending  upon  that  relation.  If  this 
contract  gave  the  plaintiffs  a  Hght  of  action  at  law  for  the  sum 
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agreed  to  be  paid  for  the  two-thirdB  use  of  the  machine,  then  all 
the  other  questions  are  merelj  technical  and  subordinate.  The 
charge  of  the  court  seems  to  have  given  the  correct  instructions 
upon  that  question,  leaving  the  jury  to  find  whether  such  a  con- 
tract was  made  or  not  The  whole  case  rested  upon  that  question, 
and  the  jury  found  for  the  plaintiffs,  and  must  be  presumed  to 
have  found  that  the  contract  alleged  was  made  as  testified  to  by 
the  plaintifb  and  their  witnesses. 

The  plaintiffs  and  defendant  were  clearly  tenants  in  common  of 
the  machine,  but  if  they  were  co-partners  it  would  make  no  dif- 
ference. Such  a  contract  between  co-partners  would  unquestiona- 
bly be  valid.  Why  not  ?  They  severed  for  the  purpose  of  this 
contract  their  interest  in  the  property,  which  for  a  time  was  to  be 
used  for  the  exclusive  benefit  of  the  defendant,  who  was  the  owner 
of  only  one-third,  by  an  agreement  to  pay  to  the  plaintiff  the  value 
of  two-thirds  of  its  use,  to  which  they  were  entitled.  This  ques- 
tion resolves  itself  into  the  question  whether  tenants  iu  common,  or 
co-partners,  could  make  such  a  contract.  If  they  can,  then  the 
law  will  enforce  it.  There  is  really  no  question  of  partnership,  or 
tenancy  in  common,  in  the  case  ;  the  only  question  is  one  of  con- 
tract. Could  three  tenants  in  common  of  a  house,  by  an  agreement 
lease  the  house  to  one  of  them  for  the  payment  to  the  other  two  of 
two-thirds  of  the  value  of  its  use,  and  when  occupied  and  enjoyed 
under  such  a  contract,  and  the  payment  of  the  rent  is  refused  by 
the  one-third  owner,  and  suit  is  brought  by  the  other  two  for  their 
two-thirds  of  the  rent,  could  he  object  that  the  parties  must  go  into 
chancery  to  close  up  the  partnership  and  to  dispose  of  the  prop- 
erty so  held  in  common  ?  Partners  can,  at  any  time  they  see  fit, 
sever  their  interests  by  contract,  and  hold  each  other  to  strictly 
common-law  remedies.  It  would  be  the  same  as  a  balance  struck 
on  settlement,  or  a  personal  promise  to  pay. 

In  Oarrett  v.  Taylor^!  Esp.  Digest, N.  P.  117,  Lord  Mansfield 
said  that,  "  where  there  had  been  a  severance  as  above  stated,  one 
alone  might  sue.'*  In  1  Pars,  on  Cont.  164,  it  is  said:  "But 
it  is  clear  that  a  partner  may  sue  a  co-partner  on  an  express  agree- 
ment, and  perhaps  on  an  implied  agreement,  to  do  any  act  not  in- 
volving the  partnersliip  accounts."  But  better  than  any  other  au- 
thority, this  court  has  decided  this  i)recise  question  in  Sprout  v. 
Crowley y  30  Wis.  187.  Without  stating  the  facts  of  that  case,  it  is 
sufficient  to  quote  the  principle  as  stated  by  Mr.  Justice  Lyon 
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in  his  opinion:  **  But  where  there  is  an  express  agreement  by  one 
partner  to  repay  to  the  other  his  share  of  the  advances  made  by  the 
latter  on  aoconnt  of  the  partnership  business,  the  amount  of  such 
share  becomes  thereby  the  debt  of  the  partner  who  has  thus  agreed 
to  pay  the  same,  which  may  be  recoyered  in  an  action  brought  di- 
rectly therefor,  without  any  regard  to  the  partnership  relation  ex- 
isting between  the  parties  or  the  State  of  their  firm  accounts/' 

There  is  no  material  error  apparent  in  the  record,  and  the  ver- 
dict was  unquestionably  correct,  in  view  of  the  evidence. 

By  ihs  Court.     The  judgment  of  the  Oircuit  Oourt  is  affirmed. 

Judgment  affirmed. 


Davis  v.  Ghioaoo  akd  Nobthwesterk  Railway  Oo. 

(68  wis.  646.) 

iamkis  —  raUroad —  lieentee. 


If  the  public,  with  the 'knowledge  and  acquiescence  of  a  railroad  company,  have 
been  long  and  constantly  accustomed  to  walk  upon  its  track,  although  It  ia 
a  statutory  offense  to  walk  upon  a  railroad  track,  it  amounts  to  a  license,  and 
the  company  is  liable  to  one  injured  while  so  walking,  by  the  negligent  act  or 
omission  of  its  servants.* 

ACTION  for  personal  injuries  by  negligence.   The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

Wm.  H,  Rogers  and  J,  W,  and  O.  W.  Bird,  for  appellant 

Wm.  F.  Vilas,  for  respondent. 

Taylor,  J.  The  plaintiff  brought  this  action  to  recover  dam- 
ages resulting  to  him  from  the  explosion  of  a  steam  boiler  of  the 
defendant  company.  The  steam  boiler  which  exploded  and  caused 
the  injury  was  used  for  working  a  pile  driver,  and  at  the  time  was 
on  a  flat  car  on  a  side  track  on  the  right  hand  of  the  mam  line  go- 
ing north  from  the  depot  in  the  city  of  Fort  Atkinson.  About 
thii-ty-five  minutes  before  the  explosion  took  place,  the  men  in 
charge  of    the  steam  boiler  and  pile  driver  left  the  same  and 

*  To  same  effect,  Barry  ▼.  N.  T,  Cent. ,  efc,  R.   Co.  (^  N.  T.  289),  44  Am.  Rap.  877 : 

Bennetly,R  00.108X7.8.577. 
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went  into  the  city  to  take  their  dinners.  Dnring  this  thirty-five 
minutes  none  of  the  employees  of  the  defendant  were  in  charge  of 
the  pile  driver  or  steam  boiler.  When  the  employees  in  charge  left 
there  was  a  strong  fire  in  the  fire-box^  and  as  the  proof  tends  to 
show,  plenty  of  water  in  the  boiler,  and  according  to  the  evidence 
of  the  engineer  in  charge  the  safety-valve  was  set  so  as  to  blow  off 
steam  at  110  ponnds  pressure.  The  cause  of  the  explosion  was  not 
very  clearly  shown  on  the  trial,  but  there  was  evidence  which 
strongly  tended  to  show  that  the  boiler  was  either  originally  made 
of  brittle  and  imperfect  iron,  or  that  it  had  become  so  by  use,  and 
that  the  steam  did  not  blow  off  under  a  pressure  of  120  pounds^ 
which  all  admit  was  a  dangerous  pressure. 

Upon  the  trial,  and  after  all  the  evidence  was  in,  the  Circuit 
judge  directed  a  verdict  for  the  defendant.  This  verdict  was  di- 
rected, as  is  stated  by  the  learned  counsel  for  the  defendant,  ''upon 
the  simple  ground  that  the  alleged  negligence,  which  the  plaintiff 
claimed  the  defendant  was  answerable  for,  was  not  a  breach  of  any 
duty  which  the  defendant  owed  to  the  plaintiff  in  the  position  in 
which  the  plaintiff  had  placed  himself.  The  simple  fact  is  that 
the  plaintiff  went  upon  the  ground  of  the  defendant  uninvited,  and 
in  pursuit  of  his  own  personal  ends,  and  was  there  injured  by  the 
accidental  explosion  of  a  boiler  belonging  to  the  defendant  and 
rightfully  being  where  it  was," 

The  location  of  the  place  where  the  accident  took  place  is  fully 
described  in  the  bill  of  exceptions,  and  is  briefly  as  foUows  :  Tlie 
defendant's  track  runs  nearly  north  and  south  through  the  city  of 
Fort  Atkinson,  and  crosses  the  Bock  river  on  a  bridge  running  in 
the  same  direction.  The  depot  is  south  of  the  bridge  about  800 
feet.  It  is  claimed  by  the  plaintiff  that  there  are  two  public  streets 
which  cross  the  line  of  the  railroad  track,  east  and  west,  north  of 
the  depot  and  south  of  the  bridge.  The  first  street  north  of  the 
depot  is  Milwaukee  street.  About  the  existence  of  this  street  there 
is  no  contention.  North  of  Milwaukee  street  and  south  of  the 
river,  the  plaintiff  claims  there  is  a  public  street,  crossing  the  de- 
fendant's track  in  an  east  and  west  direction,  called  South  Water 
street.  The  defendant  denies  that  this  street  crosses  the  track, 
but  admits  that  it  is  an  open  public  street  east  of  the  track.  The 
plaintiff  claims  that  there  is  also  a  public  street  running  north  from 
South  Water  street  to  the  river,  and  that  the  defendant's  track 
crosses  this  street  in  a  north-easterly  direction.    The  place  where 
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the  pile  driyer  stood  when  the  boiler  exploded  was  within  the  limitis 
of  what  the  plaintiff  claims  is  South  Water  street ;  and  if  the 
street  is  a  public  street  its  entire  width  across  the  tracks  there  is  no 
doubt  but  that  the  pile  driyer  stood  in  that  street.  The  plaintiff 
was  about  fifty  feet  north  of  the  pile  driver  and  500  feet  north  of 
the  depot  when  the  explosion  took  place ;  and  counsel  for  the 
plaintiff  claims  that  he  was  within  the  limits  of  the  street  he  calls 
Lumber  street. 

The  evidence  shows  that  the  right  of  way  of  the  defendant  was 
fenced  on  both  sides  thereof,  from  what  is  claimed  to  be  the  noiih 
side  of  South  Water  street  to  the  river,  and  on  the  west  side  again 
from  the  south  side  of  what  is  claimed  to  be  South  Water  street  in 
a  southerly  direction,  leaving  a  space  between  the  ends  of  the  fence 
on  the  west  side  about  the  width  of  South  Water  street.  For  a 
considerable  distance  north  of  the  south  line  of  what  is  called  South 
Water  street,  the  right  of  way  was  filled  with  lumber  piles  on  the 
east  side  and  cord-wood  on  the  west  side,  leaving  only  room  for  two 
railroad  tracks.  The  west  track  was  the  main  track  and  the  east 
one  the  side  track  on  which  the  pile-driver  stood  when  the  explosion 
took  place.  The  lumber  piles  on  the  east  side  of  the  track  extend 
across  what  is  claimed  to  be  South  Water  street,  except  an  opening 
of  about  eighteen  feet  near  the  south  side  of  the  line  of  said  street. 
The  defendant  claims  that  this  opening  was  a  private  crossing  used 
by  Wilcox,  the  owner  of  the  lumber-yard,  and  was  known  aa  Wilcox 
crossing,  and  was  not  a  public  street  in  any  sense  ;  at  all  events, 
not  exceeding  in  width  the  eighteen  feet  which  he  designates  as 
Wilcox  crossing.  Wilcox's  lumber  and  timber  piles  extend  north, 
along  the  east  side  of  the  right  of  way,  to  within  fifty  feet  of  the 
river,  occupying  a  great  portion  of  the  east  part  of  the  respondent's 
right  of  way.  On  the  west  side  Wilcox's  wood  piles  occupied  the 
west  part  of  the  right  of  way  about  forty  or  fifty  feet  north  of  the 
crossing. 

The  plaintiff  claims  that  for  twenty  years  or  more  —  in  fact,  ever 
since  the  company  built  its  bridge  across  the  river — the  public 
have  constantly  used  the  bridge  to  cross  from  the  north  to  the  south 
side  of  the  river,  and  vice  venta,  and  the  right  of  way  of  the  railroad 
south  of  the  river,  as  far  south  as  Milwaukee  street,  as  a  travelled 
way  from  the  bridge  south  to  reach  South  Water  and  Milwaukee 
streets  ;  that  the  place  where  the  people  travelled  was  between  the 
side  track  and  the  main  track ;  and  that  the  defendant  had  full 
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knowledge  of  the  fact  that  such  right  of  way  had  been  and  was  so 
constantly  used  for  foot  travel ;  and  that  no  protest  or  objection  had 
been  made  by  said  company  to  the  use  of  its  right  of  way  for  that 
purpose. 

The  evidence  also  shows  that  the  day  before  the  accident  hap- 
pened the  defendant  was  repairing  the  bridge,  and  the  trains  from 
the  north  did  not  cross  the  bridge ;  the  passengers  and  baggage  were 
transferred  across  the  bridge  on  a  hand  car,  or  passed  the  bridge  on 
foot  to  the  train  on  the  south  side  of  the  riycr ;  that  on  the  day 
the  accident  happened  the  train  stopped  for  a  few  minutes  on  the 
north  side,  but  finally  passed  over  the  bridge ;  that  some  of  the  pas- 
sengers got  off  on  the  north  side  and  passed  the  bridge  on  foot ; 
that  the  plaintiff,  who  was  a  hotel-keeper,  came  to  defendant's  depot 
to  solicit  passengers  for  his  hotel,  and  seeing  the  train  stop  north 
of  the  river,  and  passengers  alighting  therefrom,  and  perhaps  sup- 
posing the  train  would  not  cross,  started  north  along  the  travelled 
track  between  the  side  and  main  track  to  meet  the  passengers 
from  the  train,  and  when  about  fifty  feet  north  of  the  pile-driver, 
while  walking  along  the  said  travelled  path  or  track,  the  boiler  ex- 
ploded and  he  was  injured. 

It  is  said  the  ruling  of  the  court  below  was  that  the  plaintiff  was 
either  a  trespasser  on  the  defendant's  right  of  way,  or  at  best  a 
mere  licensee  thereon,  and  could  not  therefore  recover  of  the  de- 
fendant company,  unless  he  showed  *'that  he  was  injured  by  the 
willful  misconduct  of  its  servants  or  employees  ; "  and  it  thereupon 
directed  a  verdict  for  the  defendant. 

The  learned  counsel  of  the  apxiellant  claims  that  the  evidence 
tends  to  show,  first,  that  the  boiler  and  pile-driver  when  it  ex- 
ploded and  injured  the  appellant,  was  standing  within  the  limits 
of  a  public  street  of  the  city  of  Fort  Atkinson ;  second,  that  the 
appellant  when  injured  was  passing  along  a  public  street  of  said 
city  ;  third,  that  if  he  was  not  in  a  public  street  when  injured  he 
was  travelling  along  a  beaten  path  between  the  railroad  tracks,  and 
not  on  the  same,  which  had  been  used  by  the  public  for  passing 
north  and  south  over  Rock  river  from  Milwaukee  street  south  to  a 
public  street  on  the  north  side  of  the  river ;  and  that  for  twenty 
years  this  way  had  been  used  by  the  public,  travelling  on  foot 
between  said  points,  with  the  knowledge  and  acquiescence  of  the 
railway  company  ;  fourth,  that  it  was  at  least  a  want  of  ordinary 
oare,  if  not  gross  negligence,  on  the  part  of  the  persons  in  charge 
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of  the  pile-driver  and  steam  boiler,  to  leave  it  unattended  for  the 
space  of  more  than  half  an  hoar  in  the  place  and  in  the  condition 
it  was  immediately  before  and  at  the  time  the  boiler  exploded  and 
caused  the  injury. 

It  IS  not  seriously  disputed  on  the  part  of  the  learned  counsel  for 
the  respondent,  that  if  the  first  two  propositions  are  sustained  by 
the  evidence,  or  that  if  the  evidence  was  such  as  would  justify  the 
finding  of  a  verdict  sustaining  these  propositions,  then  the  ruling 
of  the  court  directing  a  verdict  for  the  respondent  was  error,  and 
the  judgment  must  be  reversed.  We  think  it  would  also  be  clear 
that  the  verdict  was  improperly  ordered,  if  the  evidence  given  on 
the  trial  showed  that  the  appellant  was  in  a  public  street  of  the 
city  when  the  explosion  took  place.  If  that  fact  were  proven  there 
could  be  no  charge  made  against  the  appellant  that  he  was  guilty 
of  any  fault  which  contributed  to  his  injury,  and  having  a  right  to 
be  upon  one  of  the  public  streets  of  the  city,  the  railway  company 
was  bound  to  use  ordinary  care  at  least  to  prevent  an  injury  to 
him.  And  as  seen  hereafter  we  are  very  clear  that  the  evidence 
tended  to  show  that  the  persons  in  charge  of  the  pile-driver  and 
boiler  were  not  in  the  exercise  of  ordinary  care  when  the  explosion 
took  place. 

We  are  not  prepared  to  say  that  there  is  sufiBicient  evidence  to 
sustain  a  verdict  finding  that  the  appellant  was  within  a  public 
street  of  the  city  when  he  was  injured  ;  and  we  would  be  unwilling 
to  reverse  the  ruling  of  the  Circuit  judge  upon  this  point  alone. 
Upon  the  first  point,  that  the  pile-driver  and  boiler  were  within  the 
limits  of  a  public  street  at  the  time  of  the  explosion,  we  are  more 
in  doubt.  But  as  we  have  concluded  the  verdict  must  bo  set 
aside  upon  other  grounds,  we  do  not  deem  it  necessary  to  say  any 
thing  more  than  this.  It  seems  to  us  after  a  careful  reading  of 
the  evidence,  there  is  proof  in  the  case  which  might  sustain  a  ver- 
dict that  South  Water  street,  spoken  of  in  the  evidence,  was  a  pub- 
lic street,  and  crossed  the  nght  of  way  of  the  company  in  said 
city,  as  claimed  by  the  appellant.  But  if  this  fact  were  found  in 
favor  of  the  appellant,  it  would  not  be  decisive  of  his  right  to  re- 
cover, if  he  were  not  himself  within  the  limits  of  a  public  street 
when  injured.  It  would  only  have  a  bearing  upon  the  question  of 
the  company's  negligence  or  want  of  care  at  the  time  the  accident 
took  ])lace  ;  and  as  we  think  the  question  of  the  company's  negli- 
gence was  a  question  for  the  jury,  in  the  view  of  the  case  wliich  we 
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will  now  proceed  to  consider,  we  think  it  nnnecessary  to  consider 
farther  what  bearing  such  finding  would  have  upon  the  appellant's 
rights. 

As  to  the  third  proposition  of  the  appellant,  viz.,  that  the  appel- 
lant was  travelling  along  a  beaten  path  between  the  railroad  tracks, 
and  not  on  them,  which  had  been  used  by  the  public  for  passing 
north  and  south  over  Bock  river,  from  Milwaukee  street  south  to  a 
public  street  on  the  north  side  of  the  river,  and  that  for  more  than 
twenty  years  the  path  had  been  "used  by  the  public  travelling  on 
foot  between  said  points,  with  the  knowledge  and  acquiescence  of 
the  company,"  we  think  the  evidence  tends  strongly  to  sustain  it  ; 
and  in  order  to  sustain  the  directed  verdict,  we  must  consider  the  case 
as  though  such  proposition  had  been  found  in  favor  of  the  appel- 
lant by  the  jury.  It  is  urged  that  this  court  ought  to  say  that  the 
evidence  does  not  establish  the  fact  that  the  company  ever  in  any 
way  acquiesced  in  this  use  of  their  right  of  way  by  the  public.  We 
think  that  is  clearly  a  question  for  the  jury  under  the  evidence  in 
this  case.  We  agree  with  the  learned  counsel  for  the  railway  com- 
pany that  the  use  of  the  right  of  way  for  the  purpose  of  passage  by 
individuals  occasionally,  even  with  the  knowledge  of  the  company, 
should  not  be  construed  into  an  acquiescence  in  such  use  by  the 
company,  simply  because  it  did  not  expressly  object  to  such  use,  or 
otherwise  warn  people  from  making  such  use  of  its  right  of  way. 
But  in  this  case  the  proof  shows  more  than  an  occasional  use  ;  it 
tends  to  show  a  constant  use  daily,  for  twenty  years  or  more,  without 
any  i)rotest  or  objection  on  the  part  of  the  company.  AVe  think, 
from  such  constant  and  continued  use,  a  jury  might  well  say  that 
such  use  was  with  the  acquiescence  of  the  company. 

We  do  not  wish  to  be  understood  as  holding  that  even  the  con- 
tinued use  of  the  right  of  way  of  the  company,  as  proved  in  this 
case,  would  establish  a  public  way  along  the  right  of  way  of  the 
company.  To  establish  a  public  highway  alongside  of  a  railroad 
track,  and  upon  the  company's  right  of  way,  by  a  user  of  even  the 
kind  shown  in  this  case,  would,  we  think,  be  against  public  policy. 
Its  only  effect  can  be  to  relieve  the  persons  passing  over  the  same 
from  being  treated  as  trespassers  by  the  compay,  so  long  as  it  con- 
tinues to  acquiesce  in  such  use. 

Treating  the  case  as  though  the  appellant,  at  the  time  of  the 
injury,  was  not  a  trespasser,  but  a  licensee,  being  where  he  was  with 
the  acquiescence  of  the  company,  the  real  question  in  the  case  is 
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whether  the  company  was  guilty  of  any  such  want  of  care  or  negli- 
gence as  would  render  it  liable  to  re6];)ond  in  damages  for  the  injuries 
sustained  by  the  appellant  The  ground  taken  by  the  learned 
counsel  for  the  res];)ondent^  as  we  understand  it,  is  that  as  to  a 
person  who  is  on  the  company's  premises  as  a  mere  licensee  for  his 
own  purposes^  the  company  owes  no  duty  of  what  he  designates 
active  care  or  watchfulness  to  prevent  him  from  receiving  injury ; 
tliat  in  such  case  an  injury  to  such  licensee^  resulting  as  a  conse- 
quence of  the  omission  of  watchfulness  on  the  part  of  the  company 
or  its  employees,  does  not  render  the  company  responsible  therefor. 
It  is  endeavored  to  make  a  distinction  between  the  negligent  per- 
formance of  an  act  which  directly  causes  the  injury  and  the  negli- 
gent omission  to  do  an  act  which  results  in  injury  to  the  same 
2)crson.  Several  cases  are  cited  by  the  learned  counsel  which  are 
supposed  to  go  upon  this  distinction.  Nicholson  v.  £lri$  R'y  Co,, 
41  N.  Y.  626 ;  SuUon  v.  N.  Y.  C.  tC-  H.  R.  R  Co.,  66  id.  243 ; 
Johnson  v.  B.  de  M,  R,  Co.,  125  Mass.  75 ;  Sweeny  v.  0.  C  <£  JV. 
R.  Co.,  10  Allen,  368 ;  Carleiwi  v.  F.  L  &  S.  Co.,  99  Mass.  216; 
Oillis  V.  Pa.  R.  Co.,  59  Penn.  St.  129  ;  /.  C.  R.  Co.  v.  Godfrey,  n 
111.  500 ;  I.  C.  R.  Co.  v.  Hetherington,  83  id.  510 ;  Murray  v. 
McLean,  57  id.  378,  383;  and  a  number  of  other  cases. 

There  is  in  these  cases  considerable  discussion  upon  the  subject  of 
the  relation  between  the  licensor  and  licensee  and  as  to  what,  if  any, 
duty  the  licensor  owes  to  the  licensee  ;  but  in  nearly  or  quite  all  of 
the  cases  the  question  determined  was  whether,  under  the  circum- 
stances, the  defendant  was  guilty  of  any  neglect  or  want  of  care 
which  the  licensee  might  reasonably  demand  of  him.  In  the  first 
case  cited,  in  41  N.  Y. ,  the  facts  were  that  the  railroad  company 
had  left  four  cars  on  their  track  near  a  place  where  the  defendant 
was  in  the  habit,  with  others, of  crossing  the  same,  without  setting  the 
brakes.  It  was  proved  that  it  was  an  up  grade  from  the  place  where 
the  cars  were  left  to  the  crossing,  and  that  they  Were  driven  upon  the 
crossing  by  an  unusually  high  wind.  The  Circuit  judge  charged  the 
jury,  as  a  matter  of  law,  that  it  was  negligence  such  as  would  ren- 
der the  defendants  liable  for  the  injury  to  the  plaintiff  if  the  brakes 
were  not  set.  The  Court  of  Appeals  held  that  the  charge  was  er- 
roneous. It  was  also  held  in  this  case  that  the  plaintiff  himself 
was  guilty  of  negligence  in  crossing  the  track  with  his  hat  drawm 
down  over  his  eyes,  and  without  looking  to  sec  whether  there  was  any 
danger  at  hand.  In  the  case  in  %%  N.  Y.,  a  similar  question  was 
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raised  whether  the  neglect  to  set  the  brake  was  in  law  negligence 
which  rendered  the  defendant  liable.  The  plaintiff's  intestate  was 
crossing  the  track  as  a  mere  licensee,  and  while  in  the  act,  was 
killed  by  some  cars  which  were  unattended  and  withont  brakes  set. 
Justice  Akdbbws  says  :  '^  If  the  brakeman  knew  that  there  was  a 
slight  descending  grade  at  this  place,  he  could  not  have  anticipated 
danger  to  life  from  the  slow  movement  of  the  cars  a  few  feet  down 
the  grade.  *  *  ♦  *  It  was  not,  I  think,  negligence  toward 
the  deceased  for  the  brakeman  to  omit  a  precaution  which,  if  taken, 
would  Imvc  prevented  the  injury,  when  the  injury  could  not  rea- 
sonably have  been  anticipated,  and  would  not,  unless  under  excep- 
tional circumstances,  have  happened  from  the  omission.'' 

In  the  case  in  125  Mass.,  the  court  held  the  plaintiff  was  an  in- 
truder and  trespasser  on  the  defendant's  right  of  way,  and  conse- 
quently was  entitled  to  such  care  only  as  a  trespasser  can  demand. 
In  the  case  in  10  Allen,  it  was  held  the  plaintiff  was  entitled  to  re- 
cover for  reasons  stated  in  the  case.  In  the  case  in  99  ]^Iass.,  the 
plaintiff  was  held  entitled  to  recover  because  he  had  been  invited  to 
come  upon  defendant's  premises.  The  case  in  59  Penn.  St.  was 
peculiar  in  its  circumstances,  and  the  company  held  not  liable. 
The  injury  was  caused  by  the  breaking  down  of  a  platform  not  in- 
tended for  a  part  of  the  depot  platform,  by  the  gathering  of  a  large 
crowd  of  people  from  curiosity  to  see  President  Johnson  and  those 
with  him,  while  stoppiag  for  a  short  time  at^the  depot.  It  was 
held  the  company  were  not  liable.  AU  the  case  holds,  in  fuct,  is 
that  the  company  was  not  guilty  of  negligence  toward  a  person 
having  no  business  relations  with  the  company,  by  reason  of  the  in- 
suflficiency  of  the  platform  to  bear  up  a  crowd  of  people  which  it 
was  not  intended  to  accommodate  and  was  not  built  to  accommodate. 

In  the  case  in  71  111.,  the  court  seems  to  lay  down  the  rule  that 
a  person  who  is  on  the  railroad  company's  right  of  way  by  jihe  mere 
acquiescence  of  the  company  is  in  no  better  condition  than  a  wrong- 
doer or  trespasser.  We  are  of  the  opinion  that  if  such  a  rule  was 
intended  to  be  announced  by  the  court,  it  is  neither  sanctioned  by 
authority  nor  justice.  In  83  111.  the  same  doctrine  is  announced. 
The  main  point  however  in  that  case  related  to  the  negligence  of 
the  plaintiff  himself.  The  case  in  57  111.  was  one  in  which  the 
plaintiff  was  rightfully  on  the  defendant's  premises,  and  has  very 
little  bearing  on  the  question  involved  in  this  case. 

We  think  there  is  a  very  clear  distinction  between  the  care  which 
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a  railroad  company  is  bound  to  exercise  toward  a  mere  trespasser, 
and  one  who  is  on  its  right  of  way  by  the  license  of  the  company. 
In  the  case  of  the  mere  trespasser  the  company  or  its  servants  have 
no  cause  to  anticipate  that  he  will  be  on  its  track  or  in  the  way  of 
danger,  and  therefore  a  mere  neglect  to  keep  a  lookout  might  not 
be  such  neglect  as  would  render  the  company  liable  for  running 
upon  and  injuring  him.  See  P.  <£  R,  R,  Co.  t.  Hummelly  44 
Penn.  St.  379.  Some  of  the  cases  however  hold  that  such  neglect 
would  charge  the  company  for  an  injury  to  a  mere  trespasser.  In 
a  case  like  the  one  at  bar,  where  the  company  knew  that  the 
right  of  way  is  constantly  used  with  its  acquiescence  by  the  pubhc 
as  a  footway,  its  servants  are  charged  with  notice  that  it  will  be  so 
used,  and  they  cannot,  without  fault,  proceed  in  a  manner  which 
must  necessarily  be  dangerous  to  the  persons  so  using  the  same. 
T]ie  circumstances  of  each  case  determine  the  degree  of  care  wliich 
must  be  used  by  jiersons  in  charge  of  such  destructive  and  danger- 
ous instruments  as  steam  engines  and  railroad  trains.  The  law  of  tlic 
State  which  prohibits  the  running  of  trains  within  cities  at  a  greater 
rate  of  speed  than  six  miles  per  hour,  is  based  upon  the  presump- 
tion that  in  such  places  there  will  be  many  people  crossing  the 
tracks  or  within  the  vicinity  thereof;  and  that  a  due  regard  to  life 
and  limb  demands  that  the  cars  shall  not  be  run  at  a  speed  which 
will  endanger  life  and  limb.  Every  man's  sense  of  justice  and 
humanity  dictates  that  a  railroad  company,  in  running  its  trains 
through  a  place  where  it  must  anticipate  that  men  will  be  in  a  position 
to  be  injured  by  careless  running,  must,  under  such  circumstances, 
exercise  a  different  degree  of  cai'e  from  that  required  when  running 
in  a  place  where  men  are  not  likely  to  be  injured  by  want  of  care. 
It  seems  to  me  that  a  railroad  company,  after  saying  to  the  public, 
you  may  use  my  right  of  way  for  travel,  cannot,  after  granting  or 
even  j^rmitting  such  use,  run  their  road  without  any  regard  to  the 
fact  that  the  public  are  so  using  the  same.  The  knowledge  of  the 
company  and  its  servants  that  the  i)eople  are  so  using  it  with  its 
acquiescence  imposes  a  duty  at  least  of  so  running  and  managing 
their  road  as  not  to  unnecessarily  endanger  the  lives  of  those  so 
using  it. 

It  may  be  that  the  company  is  not  compelled  to  use  the  highest 
degree  of  care  to  protect  those  so  using  its  track,  and  that  if  it 
uses  its  road  in  the  ordinary  way,  and  an  injury  results,  it  may  not 
be  liable.     But  certainly  it  cannot  increase  the  danger  to   those 
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ufling  ita  way,  by  acts  of  carelessiieBS  such  as  are  not  permitted  in 
its  ordinary  use*  The  question  is  whether  there  was  a  want  of 
that  care  on  the  part  of  the  company  and  its  serrants  which,  under 
the  circumabancefli,  the  plaintiff  had  the  right  to  expect  or  demand. 
This  idea  is  wdl  expressed  in  the  following  cases  : 

In  B.  S  0.  R.  Co.  Y.  Stale,  33  Md.  542,  555,  the  court  say  : 
*'  There  are  no  circumstances  under  which  the  defendant  could  be 
relieved  at  the  duty  of  using  ordinary  care.  What  constitutes  or- 
dinary cace  may  yary  with  yarying  circumstances  ;  but  as  a  general 
rule  it  is  for  the  jury  to  determine,  and  we  discover  nothing  to  re- 
lieve the  case  from  the  operation  of  the  general  rule."  In  this  case 
the  deceaeed  had  been  killed  while  walking  on  the  defendant's  track. 

Isabel  r.  K  S  SL  J.  iZ.  Co.,  60  Mo.  475-481.  This  was  also  an 
action  to  recover  d^unages  for  an  injury  to  a  child  unlawfully  on  its 
track,  and  the  court  say  :  ^'  Our  decisions  have  been  uniform,  that 
although  a  pemon  may  be  improperly  or  unlawfully  on  the  track  of 
a  railroad,  still  that  fact  will  not  discharge  the  company  or  its  em- 
ployees from  the  observance  of  due  care,  and  they  have  no  right  to 
run  over  and  kill  him,  if  they  could  have  avoided  the  accident  by 
the  exercise  of  ordinary  caution  or  watchfulness."  Again  they 
say  :  ^^  Diligence  and  negligence  are  relative  terms,  and  depend  on 
varying  circumstances.  An  act  may  be  negligent  at  a  particular 
place  which  would  not  be  so  at  another  place  and  under  different 
circumstances."  '^  In  the  present  case  the  house  was  built  before 
the  road  was  constructed.  The  company  had  run  its  road  in  close 
proximity  to  the  house,  and  had  left  the  well,  where  the  family 
got  their  water,  on  the  other  side  of  the  track.  They  knew  that 
the  track  ran  close  to  the  house,  and  that  the  family  were  accus- 
tomed to  cross  it  to  obtain  water.  This  ought  to  have  increased 
their  vigilance." 

In  Oriffiihs  v.  L.  <&  K  W.  Ky  Co.,  14  L.  T.  Eep.  797,  Bram- 
WELL,  B.,  says  :  '^  If  the  defendants  had  had  reason  to  expect 
that  people  would  pass  under  this  crane,  or  had  invited  them  by 
word  or  conduct  in  any  way  so  to  do,  there  would  have  been  evidence 
of  negligence,  of  which  the  suffering  party  might  complain."  In  this 
case  it  will  be  seen  that  the  defendants  are  called  upon  to  use  ordi- 
nary care  toward  those  persons  who  may  be  reasonably  expected 
to  pass  near  the  dangerous  instrument  in  use,  as  well  as  toward 
those  who  are  there  by  invitation. 

In  Corrigan  v.  Union  Sugar  Refinery^  98  Mass.  577,  the  court 


AUGUST  TEEM,  1883.  677 

Davis  ▼.  Chicago  And  Northwesteni  Bailwaj  Oo. 

uses  the  following  language  :     ^*  The  material  question  is  whether 
the  keg  fell  upon  the  plaintiff's  head  by  reason  of  the  negligenoe 
of  the  defendant's  servant.     If  it  did  then  whether  this  was  a  pub- 
lic or  private  way,  and  whether  the  plaintiff  was  passing  over  it  in 
the  exercise  of  a  public  right,  or  upon  an  express  or  implied  invi- 
tation or  inducement  of  the  defendants,  or  by  their  mere  permis- 
sion, he  was  rightfully  there  and  may  maintain  this  action.     Even 
if  he  was  there  under  a  permission  which  they  might  at  any  time 
revoke,  and  under  circumstances  which  did  not  make  them  re- 
sponsible for  any  defect  in  the  existing  condition  of  the  way,  they 
were  still  liable  for  any  negligent  act  of  then:Lselves  or  their  ser- 
vants which  increased  the  danger  of  passing,  and  in  fact  iiqured  him." 
In  Gallagher  v.  Humphrey,  6   K  T.  (N.  S.)  684,  CooKBtTKN,  C. 
J.,  says  :  '^I  quite  agree  that  a  person  who  merely  gives  permis- 
fiion  to  pass  and  repass  along  his  close  is  not  bound  to  do  more 
than  allow  the  employment  of  such  permissive  right  under  the 
circumstances  in  which  the  way  exists ;  that  he  is  not  bound,  for 
instance,  if  the  way  passes  along  the  side  of  a  dangerous  ditch,  or 
along  the  edge  of  a  precipice,  to  fence  off  the  diteh  or  precipice. 
The  grantee  must  use  the  premises  as  the  thing  exists.     It  is  a 
different  question  however  where  negligence  on  the  part  of  the  per- 
son thus  having  granted  the  permission  is  superadded.     It  cannot 
be  that  having  granted  permission  to  use  the  way,  subject  to  exists 
ing  dangers,  he  is  to  be  allowed  to  do  any  further  act  to  endanget 
the  safety  of  the  person  using  the  way.     The  plaintiff  took  the  poF^ 
mission  to  use  the  way,  subject  to  a  certain  amount  of  risk  and 
danger,  but  the  case  assumes  a  different  aspect  when  the  negligence 
of  the  defendant  —  for  the   negligence  of  the  servant  is  his  —  is 
added  to  the  risk  and  danger.'*    Wrightman,  J.,  nsays  :  '*  It  ap- 
pears to  me  that  such  a  permission  as  is  here  alleged  may  be  sub- 
ject to  the  qualification  that  the  person  giving  it  shall  not  be  liable 
for  injuries  to  persons  using  the  way  arising  from  the  oordinary  state 
of  things,  or  of  the  ordinary  nature  of  the  business  carried  on,  but 
that  is  distinguishable  from  the  case  of  injuries  wholly  arising  from 
the  negligence  of  that  person's  servants."    The  injury  in  this  case 
was  caused  by  negligence  in  lowering  goods  from  a  warehouse,  by 
leason  of  which  the  goods  fell  upon  the  plaintiff  as  he  was  passing 
by  such  warehouse.     The  case  of  ^ot^n^a// v.  Smyth,  7  G.  B.  (N.  8.) 
743,  which  is  cited  by  the  learned  counsel  in  this  case,  and  relied 
upon,  was  cited  in  that  by  the  defendant,  and  the  court  held  it  not 
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applicable  to  a  case  where  the  negligence  of  the  defendant  or  his 
serrants  was  the  direct  cause  of  the  injury.  The  language  of  the 
judges  in  the  case  above  cited  is  referred  to  in  the  case  of  Sullivan 
T.  WaterSy  14  Irish  Com.  Law  R.  474,  with  approval 

In  the  case  of  Suitony.  N.  Y.  G.  it  H.  R.  R.  Co.,  C6  N.  Y.  244, 
much  relied  upon  by  the  learned  counsel  for  the  respondent,  the 
court  say  :  ^*  The  defendant  haying  authorized  the  workmen  to 
cross  the  track,  could  not  act  so  as  to  mislead  them,  and  subject 
them  without  notice  to  perils  from  which  they  had  a  right  to  sup- 
pose they  were  exempt,  without  responsibility  in  a  case  of  injuiy. 
But  it  owed  them  no  duty  to  guard  them  from  accident,  no  duty 
of  active  vigilance."  Certainly  this  language  does  not  mean  that 
the  company,  under  the  circumstances,  did  not  owe  the  workmen 
the  duty  to  guard  them  against  the  palpable  negligence  of  its  ser- 
vants. The  fact  that  there  was  no  duty  of  active  vigilance  does  not 
imply  that  the  company  or  its  servants  could  be  actively  negligent. 

In  P.  d  R,  R.  Co.  V.  Summell,  44  Penn.  St  379,  Justice 
Stbonq  says :  *'  The  defendant  had  no  reason  to  suppose 
that  either  man,  woman  or  child  might  be  upon  the  railroad 
when  the  accident  happened.  They  had  a  right  to  presume  that  no 
one  would  be  on  it,  and  to  act  upon  such  presumption.  *  *  * 
Ordinary  care  they  must  be  held  to,  but  they  may  have  a  right  to 
presume,  and  act  upon  the  presumption,  that  those  in  the  vicinity 
will  not  violate  the  law,  will  not  trespass  upon  the  right  of  a  clear 
track ;  that  even  children  of  a  tender  age  will  not  be  there,  for 
though  they  are  personally  irresponsible,  they  cannot  be  upon  the 
railroad  without  a  culpable  violation  of  duty  by  their  parents  or 
guardians. "  The  company  was  held  not  negligent  in  this  case  upon 
the  grounds  above  stated.  In  the  case  at  bar  it  is  clear  that  the 
evidence  at  least  tends  to  prove  that  the  company  and  its  servants 
had  reason  to  suppose  that  the  plaintiff  or  other  persons  would  be, 
with  the  acquiescence  of  the  company,  on  its  right  of  way  at  places 
where  an  injury  would  be  likely  to  occur  to  them  if  the  boiler  on 
the  pile-driver  was  permitted  to  explode  by  the  carelessness  of  those 
in  charge  of  it  at  the  place  where  the  same  was  left  by  them.  If 
the  boiler  had  been  carelessly  left  standing  alone  in  a  place  where 
the  servants  of  the  company  had  no  cause  to  suspect  that  persona 
would  be  passing  and  repassing  in  its  immediate  vicinity,  it  would 
have  been  in  some  respects  like  the  case  of  Sutlon  v.  N.  K  C.  d  H. 
R,  R.  Co,    The  two  cases  do  not  present  the  same  points. 
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In  Vanderbeck  t.  Hendry ^  34  N.  J.  Law,  472,  the  court  say  :  '*  It 
is  well  settled  that  the  permission  for  or  acquiesoence  in  passage 
over  dangerous  lands,  whether  naturally  so  or  by  reason  of  their 
use,  creates  no  duty  except  to  refrain  from  acts  which  are  willfully 
injurious  or  knowingly  in  the  nature  of  a  trap,  and  except  also 
where  the  circumstances  are  such  that  the  concealment  of  hidden 
dangers  would  be  in  the  nature  of  fraud,  and  then  the  duty  would 
be  to  disclose  them.  The  rule  is  that  he  who  enjoys  the  permissiye 
or  passive  license  is  only  relieyed  from  the  responsibility  of  a  tres- 
passer, and  must  assume  all  the  ordinary  risks  attached  to  the  nature 
of  the  place  or  business  carried  on."  Quotation  might  be  made  of 
a  similar  character  from  numberless  cases,  but  to  do  so  would  un- 
reasonably extend  this  opinion,  and  we  will  only  add  the  following 
authorities  as  holding  similar  views  with  those  above  quoted  from  : 
a  d  N.  W.  R'y  Co.  v.  Smith,  4  Am.  &  Eng.  E'y  Cas.  535 ; 
Hoffman  v.  N.  T.  C.  d  H.  R.  R.  Co.,  87  N.  Y.  25 ;  s.  c,  41  Am. 
Bep.  337 ;  Rounds  v.  D.  L.  &  W.  R.  R.  Co.,  64  N.  Y.  129 ;  s.  c, 
21  Am.  Rep.  697 ,  H.  d  T.  C.  Ry  Co.  v.  Sympkins,  64  Tex.  616 ; 
8.  c,  38  Am.  Bep.  632 ;  Driscoll  v.  N.  d  R.  L.  d  C.  Co.,  87  N.  Y. 
637 ;  Frich  v.  St.  L.,  K.  C.  d  N.  R'y  Co.,  6  Mo.  App.  436  ;  DaUy 
v.  N.  d  W.  R.  Co.,  26  Conn.  691 ;  Hydraulic  Works  Co.  v.  Orr, 
83  Penn.  St  332. 

We  do  not  wish  it  to  be  understood  that  we  approve  of  all  that 
may  be  said  by  the  learned  judges  in  the  cases  cited,  as  some  of  them 
perhaps  hold  the  defendants  to  a  higher  degree  of  care  than  this 
court  would  under  similar  circumstances.  The  general  rule  to  be 
derived  from  all  the  authorities  resolves  itself  into  the  one  question, 
was  the  defendant  guilty  of  any  culpable  want  of  care,  under  all  the 
circumstances,  and  did  such  want  of  care  result  in  an  injury  to  the 
plaintiff  ?  This  court  has  considered  questions  similar  to  those 
presented  by  the  case  at  bar,  in  the  cases  of  Delaney  v.  C,  M.  d  Si. 
P.  R'y  Co.,  33  Wis.  67 ;  TownUy  v.  C,  M.  d  St.  P.  R'y  Co.,  63 
id.  626.  In  each  of  these  cases  we  think  it  is  distinctly  held  that 
the  railroad  company  owes  the  person  who  ntay  be  on  its  track  or 
right  of  way  by  its  acquiescence  a  duty  of  care  toward  such  person 
which  it  does  not  owe  to  mere  trespassers,  and  is  not  at  liberty  to 
treat  them  as  mere  trespassers.  In  the  first  case  cited  the  present 
chief  justice,  after  showing  that  the  plaintiff  was  not  a  mere  tres- 
passer upon  the  defendant's  right  of  way,  says  :  ^ '  We  therefore  think 
the  Circuit  Court  was  entirely  right  in  holding, upon  this  proposition. 
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that  the  plaintiff  was  not  precluded  from  recoTery  solely  npon  the 
ground  that  the  place  where  the  injury  occurred  was  not  a  public 
street,  and  that  it  was  not  necessary,  under  the  circumstances,  for 
the  plaintiff  to  ayer  and  prove  gross  negligence  on  the  part  of  those 
persons  who  had  charge  of  the  locomotive  engine  and  tender,  in 
order  to  maintain  the  action.'^ 

In  the  case  of  Tawnley  v.  It*y  Cb.,  supra^  it  was  urged  to  some 
extent,  as  it  is  in  the  case  at  bar,  that  even  to  persons  who  were 
upon  the  defendant's  right  of  way  as  licensees,  the  company  owed 
no  duty  of  care,  and  could  only  be  held  as  in  the  case  of  trespass- 
ers, to  respond  for  wilful  injury  or  gross  negligence  ;  and  many  of 
the  cases  cited  by  the  learned  counsel  for  the  respondent  in  this 
case  were  cited  by  counsel  in  that  case.  See  page  630.  Justice 
Cassoday,  who  wrote  the  opinion  in  the  Totonley  case,  starts  out 
with  the  question,  **  Was  there  an  absence  of  negligence  on  the 
part  of  the  defendant? ''  The  whole  argument  of  the  opinion  is 
based  upon  the  theory  that  the  defendant  was  answerable  for  the  in- 
jury  if  its  employees  were  negligent  in  running  the  switch-engine 
which  caused  the  injury.  It  was  taken  for  granted  that  although 
the  plaintiff  was  on  the  track  simply  by  the  license  or  acquiescence 
of  the  defendant,  still  the  defendant  owed  a  duty  to  such  licensee 
to  exercise  ordinary  care  in  running  its  trains  and  engines  ;  and  if 
an  injury  was  inflicted  by  reason  of  the  want  of  such  ordinary  care, 
then  the  defendant  was  liable.  Again  in  discussing  the  question 
of  the  correctness  of  excluding  certain  evidence  on  the  trial  Jus- 
tice Cassoday  says:  '^If  such  custom  existed,  and  men,  women 
and  children  were  daily  and  hourly  passing  over  the  same  pathway, 
it  cei*tainly  had  an  important  bearing,  not  only  upon  the  question 
whether  Rosa  was  guilty  of  contributory  negligence  at  the  time,  but 
whether  the  defendants  were  exercising  ordinary  care  at  the  time. 
If  men,  women  and  children  were  daily  and  hourly  passing,  the 
servants  of  the  defendants  in  charge  must  have  known  the  fact, 
and  hence  were  called  upon  to  exercise  more  vigilance  and  care 
than  though  such  passage  seldom  occurred."  It  seems  to  me  that 
these  cases  in  this  court  give  no  sanction  to  the  theory  that  a  rail- 
road company  owes  no  duty  to  care  for  the  lives  and  limbs  of  those 
whom  it  permits  to  occupy  its  right  of  way  for  the  purpose  of  pass- 
age, and  can  only  be  held  responsible  for  their  wilful  injury,  or  for 
injury  which  is  the  result  of  gross  carelessness  on  the  part  of  the 
servants  of  such  company.   Nor  am  I  able  to  see  that  they  give  any 
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sanction  to  the  theory  that  although  the  company  in  such  case  may 
be  liable  where  the  injury  is  the  direct  result  of  a  negligent  act  of 
oommission,  it  will  not  be  liable  when  the  injury  is  the  result  of 
th6  negligent  omission  of  an  act  which  in  the  exercise  of  due  care 
the  defendant  ought  to  perform. 

The  case  of  Cahill  v.  Laytoriy  57  Wis.  600,  is  not  in  conflict  with 
the  cases  above  cited.  All  that  was  decided  in  that  case  is  that  the 
defendant,  in  dedicating  the  way  in  question  for  the  use  of  certain 
persons,  dedicated  it  as  it  was,  and  that  he  was  not  answerable  for 
an  injury  received  by  a  person  using  the  same,  which  was  the  re- 
sult of  an  obstruction  in  the  way  as  dedicated.  It  was  decided 
mpon  the  same  grounds  stated  in  the  case  of  GaUagher  v.  Humph- 
r$yy  supra.  In  that  case  there  was  no  question  of  any  negligence 
<m  the  part  of  the  defendant  which  rendered  the  way  more  danger- 
ous for  use  than  when  it  was  first  dedicated,  nor  of  any  act  of  neg- 
ligence of  the  defendant  occurring  at  the  time  which  caused  the 
injury.  We  do  not  perceive  that  the  opinion  in  that  case  has  any 
particular  bearing  upon  the  question  involved  in  the  case  at  bar. 

The  evidence  in  the  case  at  bar  tends  to  prove  that  the  persons  in 
charge  of  the  boiler  and  pile-driver  were  culpably  negligent  in  leaving 
it  unattended  for  more  than  half  an  hour  in  the  condition  in  which 
the  evidence  tends  to  show  it  was.  Hayward,  the  defendant's  witness, 
who  was  competent  to  give  an  opinion  on  the  subject,  testified  that 
if  the  boiler  was  left  with  such  a  fire  in  the  fire-box  as  the  plaintiff 
claimed  the  evidence  showed  there  was,  an  improper  amount  of 
steam  would  be  generated  in  the  boiler.  He  further  said:  "  It  i« 
fiot  safe  and  proper  to  leave  a  boiler  and  engine  unattended  with  a 
large  fire  in  the  fire-box.  It  is  very  unsafe  and  improper  to  do  it 
with  a  large  fire."  It  was  certainly  for  the  jury,  and  not  for  the 
eourt,  to  say,  upon  the  whole  evidence,  whether  this  act  of  negli- 
gence was  the  cause  of  the  explosion.  And  it  was  also  for  the  jury 
to  say  whether  it  was  a  want  of  ordinary  care  on  the  part  of  those 
in  charge  to  leave  so  dangerous  an  engine  unattended  in  the 
immediate  vicinity  of  a  place  where  they  knew  people  would  be 
passing  and  repassing.  This  court  cannot  say,  as  a  matter  of  law, 
that  the  explosion  was  the  result  of  causes  which  were  unforeseen, 
and  that  such  explosion  would  have  occurred  at  the  same  time  and 
in  the  same  way,  and  produced  the  same  injury,  if  the  men  ia 
charge  had  remained  there  during  the  half  hour  they  absi-nted 
themselves.  These  are  questions  for  the  jury. 
Vol.  XLVI  — 86 
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We  do  not  say  that  the  plaintiff  could  recover  in  this  action  if  the 
jnrj  should  find  as  a  fact  that  the  explosion  of  the  hoiler  was  the 
result  of  a  defect  in  the  iron  of  which  it  was  originaUy  made,  or 
because  of  defects  arising  out  of  its  use,  and  which  were  unknown 
to  the  persons  in  chaige  at  the  time  of  the  accident,  and  were  not 
discoverable  by  the  ordinary  inspection  given  to  it  An  explosion 
occurring  from  such  causes  might  be  said  to  be  one  of  the  risks 
incident  to  the  business,  and  that  all  such  risks  the  licensee  as- 
sames  when  he  avails  himself  of  the  privilege  granted  by  the  com- 
pany; but  if  they  find  that  the  explosion  occurred  by  reason  of  the 
negligence  of  those  in  charge  in  permitting  the  steam  to  be  raised 
to  an  unsafe  pressure  in  the  boiler,  and  that  the  explosion  occurred 
from  that  cause,  then  we  think  the  clear  weight  of  authority  is  in 
favor  of  the  plaintiff's  right  to  recover.  Upon  the  first  theory,  the 
want  of  attendance  at  the  time  would  not  be  the  cause  of  the  ex- 
plosion; and  on  the  second  theory,  it  would  be,  or  might  well  be 
found  to  be. 

It  is  suggested  that  because  the  statute  makes  it  an  offense  to 
walk  along  the  track  of  a  railroad,  the  defendant  should  not 
be  held  liable  for  an  injury  which  is  caused  by  its  negligence. 
We  do  not  think  this  statute  can  have  any  effect  in  a  case  like 
the  present,  where  the  proof  shows  that  the  law  was  constantly 
violated  by  the  people  with  the  knowledge  and  acquiescence  of  the 
defendant.  It  might  have  some  bearing  upon  the  question  of  neg- 
ligence as  to  mere  trespassers,  as  the  company  would  have  the  right 
to  say  perhaps  that  it  was  not  bound  to  the  exercise  of  caie 
toward  those  whom  the  law  had  forbidden  to  be  upon  its  right  of 
way.  See  TownUy  v.  C.  M.  d  Si.  P.  Ry  Co.y  53  Wis.  634.  The 
other  questions  discussed  by  the  learned  counsel  for  the  appellant 
do  not  seem  to  me  to  have  any  direct  bearing  upon  the  plaintiffs 
rights,  except  so  far  as  they  tend  to  prove  that  he  was  not  a  mere 
trespasser  on  the  defendant's  way  at  the  time  he  was  injured.  We 
think  the  case  should  have  been  submitted  to  the  jury  upon  the 
question  of  the  negligence  of  the  defendant's  employees  in  charge 
of  the  boiler  and  pile-driver  at  the  time  the  explosion  took  phM)e 
which  caused  the  injury. 

By  the  Oauri.  The  judgment  of  the  Oircuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial 

Reversed  and  remanded. 
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•ll^^'  (106  m.  IL) 


CbfM<llt>«gfMrf  &H0— jWkrfty  again9t  agent  offorMgn  inturanos  company. 


cc^^'  It  is  oompetent  for  the  l^slatare  to  provide  a  penalty  agaiiuit  anj  agent  of  a 

^^^^jt '  foreign  Insnianoe  oompanj  who  shall  act  withoat  aathoritj  from  the  State, 

although  the  contract  is  made  oat  of  the  State,  and  providee  that  he  shall  be 
deemed  the  agent  of  the  insured. 


rci^  '  A  OTION  for  a  penalty.   The  opinion  states  the  case.  The  plaintiff 

)ii  i^  ^'  xjL    l**d  judgment  below. 


^^e »( '  T%amas  Bates  and  W.  0.  Gaudy,  for  appellant. 

B.  B.  Sherman  and  J*.  X.  Highy  for  people. 

inj^.  MuLKBY,  J.     This  is  a  penal  action,  brought  in  the  Superior 

jury  ^^-        Court  of  Oook  county,  by  the  attorney-general,  in  the  name  and  on 

Qt^"^^.        behalf  of  the  people,  the  appellee,  against  Octayius  Pierce,  the 

^\o^^        appellant,  under  the  22d  section  of  the  act  of  the  11th  of  March, 

1869,  entitled  ''  An  act  to  incorporate  and  to  goyem  fire,  marine 

^  i0 tc '       m^d  inland  nayigation  insurance  companies.'' 

The  declaration  charges  **  that  the  defendant,  on  June  1,  1880, 
^  r0^      acted  as  the  agent  of,  and  transacted  business  for,  the  Firemen's 
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Insurance  Company  of  New  Orleans,  in  taking  risks  and  transacting 
business  of  fire  insurance  in  the  State  of  Illinois,  and  as  such  agent 
did  procure  and  deliver  to  Stina  Wiggins,  of  said  county,  a  policy 
of  insurance,  numbered  13149,  whereby  the  said  Firemen's  Insur- 
ance Company  of  New  Orleans  did  insure  the  said  Stina  Wiggins 
against  loss  or  damage  by  fire  for  one  year,  from  June  1,  1881,  in 
the  sum  of  (1,000,  on  property  in  Cook  county,  described  as 
^  follows  :  '*  giving  a  description  of  the  property.  It  is  also  shown, 
by  proper  and  formal  ayerments,  that  at  the  time  the  defendant  so 
acted  as  agent,  the  Firemen's  Insurance  Company  of  New  Orleans 
was  a  foreign  insurance  company,  organized  and  doing  business 
under  the  laws  of  the  State  of  Louisiana,  and  had  not  complied 
with  the  requirements  of  the  general  insurance  act  above  referred 
to.  In  another  count  of  the  declaration  it  is  charged  that  the 
defendant  assisted  '^  in  procuring,  issuing  and  delivering  to  Stina 
Wiggins  said  policy,  and  that  said  acts  were  done  by  defendant  as 
agent  of  said  company."  There  was  a  general  traverse  of  the 
averments  of  the  declaration,  and  the  cause,  by  consent  of  parties, 
was  tried  before  the  court  without  a  jury,  resulting  in  a  finding  and 
judgment  in  favor  of  plaintiff  for  $500,  and  costs,  and  thereupon 
the  defendant  appealed  to  this  court. 

There  is  no  controversy  so  far  as  the  evidentiary  facts  are  con- 
cerned— the  controversy  being  entirely  as  to  a  conclusion  of  fact* 
The  case  in  this  respect  turns  in  the  main  upon  the  testimony  of 
the  appellant  himself.  He  testifies  as  follows  :  ^'I  am  engaged  in 
the  insurance  business,  and  have  been  so  engaged  for  several  years. 
I  wrote  a  letter,  of  which  the  one  shown  me  is  a  copy.  The  letter 
is  dated  May  25, 1881,  and  was  directed  and  sent  to  the  Firemen's 
Insurance  Company  of  New  Orleans,  and  was  i-eceived  by  them 
The  letter  is  as  follows  : 

" '  Chicago,  Maif  25, 1881. 

*'  ^  Firemen^B  Ins.  Co,^  New  Orleans^  La. : 

"  '  Gentlemen  —  I  am  requested  by  Mrs.  Stina  Wiggins,  of  this 
city,  to  ask  you  if  you  will  accept  a  risk  on  her  furniture  factory, 
as  per  memorandum  inclosed.  If  so,  you  can  either  send  policy 
direct  to  her,  or  to  me,  and  I  will  deliver  it  for  you,  and  see  that 
the  premium  is  remitted  to  you. 

" '  Your  early  reply  will  greatly  oblige. 

Yours,  very  truly, 

0.  Ptebcb.' 
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"  *  Memobakdum. —  One  year,  $1,000,  5  perct.  prem.,  $50,  June 
1,  1881.  On  the  frame  building  in  the  alley,  situate  in  the  rear  of 
No.  198  Union  street,  and  on  the  '  L '  connected  and  running  north 
along  the  alley  in  the  rear  of  ISoa.  200  and  202  Korth  Union  street, 
Chicago,  HL 

0.  P. 

'* '  Note. —  Occupied  as  a  furniture  factory.' 

"  I  received  no  reply  to  the  letter,  but  they  sent  the  policy  of  in- 
surance and  nothing  else.  The  policy  now  shown  me  is  in  every 
respect  a  copy  of  the  policy  received  in  answer  to  the  letter,  except 
that  one  was  signed  by  the  ofScers  of  the  company  and  this  is  not. 
The  policy  sent  me  was  dated  June  1,  1881,  and  when  received  I 
delivered  it  to  Mrs.  Wiggins.  It  was  accepted  by  her,  and  she  paid 
me  the  premium,  $50,  of  which  amount  I  remitted  $40  to  the  Fire- 
men's Insurance  Company,  and  retained  $10  as  my  commission." 

The  policy  itself  contained  a  provision  that  any  person  other  thah 
the  assured  procuring  the  insurance  to  be  taken  by  the  company, 
should  be  deemed  the  agent  of  the  assured  named  in  the  ^licy  and 
not  of  the  company.  On  the  back  of  the  policy  also  appears  this 
indorsement :  '^Read  the  conditions  of  this  policy. — Expires  June 
1, 1882.  Sum  insured  $1,000.  Rate  5  per  cent.  Premium,  $50, 
less  20  per  cent ;  rebate,  $10 ;  net,  $40." 

The  22d  section  of  the  Insurance  Act,  above  referred  to,  contains 
among  others,  the  following  provisions  :  '^  It  shall  not  be  lawful  for 
any  insurance  company,  association  or  partnership  incorporated  by 
or  organized  under  the  laws  of  any  other  State  of  the  United  States 
or  any  foreign  government,  for  any  of  the  purposes  specified  iu  this 
act,  directly  or  indirectly,  to  take  risks  or  transact  any  business  of 
insurance  in  this  State,  unless  possessed  of  the  amount  of  actual 
capital  required  of  similar  companies  formed  under  the  provisions 
of  this  act ;  and  any  such  company  desiring  to  transact  any  such 
business,  as  aforesaid,  by  any  agent  or  agents  in  this  State,  shall 
first  appoint  an  attorney  in  this  State,  on  whom  process  of  law  can 
be  served,  and  file  in  the  office  of  the  auditor  of  public  accounts  a 
written  instrument,  duly  signed  and  sealed,  certifying  such  appoint- 
ment. ♦  ♦  ♦  ♦  Nor  shall  it  be  lawful  for  any  agent  or  agents 
to  act  for  any  company  or  companies  referred  to  in  this  section, 
directly  or  indirectly,  in  taking^ risks  or  transacting  the  business  of 
fire  or  inland  navigation  insurance  in  this  State,  without  procuring 
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from  the  auditor  of  public  accounts  a  certificate  of  authority,  stat- 
ing that  such  company  has  complied  with  all  the  requisitions  of 
this  act  which  apply  to  such  companies,  and  the  name  of  the  attor- 
ney appointed  to  act  for  the  company.  ♦  ♦  ♦  ♦  ^y  violation 
of  any  of  the  provisions  of  this  act  shall  subject  the  party  violating 
the  same  to  a  penalty  of  $500  for  each  yiolation,  and  of  the  addi- 
tional sum  of  $100  for  each  month  during  which  any  such  agent 
shall  neglect  to  file  such  affidavits  and  statements  as  are  herein  re- 
quired. *  ♦  *  ♦  The  term  'agent  or  agents/  used  in  this 
section,  shall  include  an  acknowledged  agent,  surveyor,  broker,  or 
any  other  person  or  persons  who  shall,  in  any  manner,  aid  in  trans- 
acting the  insurance  business  of  any  insurance  company  not  incor- 
porated by  the  laws  of  this  State.*' 

One  of  the  grounds  assigned  in  the  court  below  in  support  of  the 
motion  for  a  new  trial  is,  that  the  Insurance  Act  of  1869,  so  far  as 
it  relates  to  foreign  insurance  companies,  is  unconstitutional.  But 
rt  is  conceded  here  by  counsel  for  appellant,  if  the  act  is  construed  as 
merely  prohibiting  foreign  companies  from  coming  into  this  State 
and  doing  an  insurance  business  here,  except  upon  the  conditions 
l)rescribed  by  the  act,  it  is  constitutional.  This  proposition  is  so 
clearly  settled  by  the  authorities,  it  can  no  longer  be  regarded  as  an 
open  question.  But  it  is  contended  on  the  other  hand,  that  if  the 
act  is  to  be  construed  ''  so  as  to  prevent  an  inhabitant  or  citizen  of 
this  State  from  making  a  valid  contract  with  a  corporation  created 
by  the  laws  of  Tjouisiana,  and  doing  its  business  in  that  State,  then  it 
is  in  conflict  with  that  provision  of  the  Federal  Constitution  de- 
claring that  the  citizens  of  each  State  are  entitled  to  all  the  privi- 
leges and  immunities  of  the  citizens  of  the  several  States."  Accord- 
ing to  the  view  we  take  of  the  facts  of  this  case  we  do  not  deem  it 
important  to  determine  whether  the  construction  last  suggested  is 
the  true  one  or  not,  or  conceding  such  to  be  the  proper  construc- 
tion, whether  the  act,  in  that  event,  would  be  obnoxious  to  the 
Federal  Constitution,  as  is  supposed  by  counsel.  It  will  be  time 
enough  for  the  discussion  of  these  questions  when  a  case  comes 
before  us  in  which  the  contract  of  insurance  or  the  acts  complained 
of  clearly  occurred  outside  of  the  State.  For  the  purposes  of  this 
case  we  may  assume  the  construction  of  the  act  first  above  suggested 
is  the  true  one,  and  in  that  view  it  is  conceded  by  all  parties  to  be 
constitutional  and  valid.  • 

Assuming  then  the  act  only  extends  to  persons  who  make  con- 
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tracts  of  insurance  here  on  behalf  of  such  companies^  or  who  do 
acts  here  in'  furtherance  or  in  aid  of  such  contracts,  though  con- 
cluded out  of  the  State,  the  case  before  us  is  brought  within  a  very 
narrow  compass.  It  resolves  itself  into  this :  Was  appellant, 
in  procuring  from  the  company  the  policy  issued  to  Mrs.  Wiggins, 
acting  exclusively  as  her  agent  and  not  as  the  agent  of  the  com- 
pany, or  more  pointedly,  can  it  be  truthfully  said  that  the  appel- 
lant, in  procuring  from  the  company  the  policy  in  question,  was  not 
''  in  any  maimer  aiding  in  transacting  the  insurance  business  "  of 
that  company  in  this  State  ?  We  do  not  think  that  it  can.  In  the 
light  of  all  the  circumstances  it  is  difScult  to  arrive  at  any  other 
conclusion  than  that  the  appellant  in  obtaining  the  insurance  in 
question  was  acting  as  the  agent  of  the  company,  or  at  least  in 
some  manner  aiding  in  the  transacting  of  insurance  business  by 
that  company  in  this  State,  within  the  meaning  of  the  act.  It  is 
to  be  specially  noted,  as  we  have  already  seen,  that  the  term 
''agent,"  as  defined  in  the  act,  is  not  confined  to  such  as  are  duly 
appointed  or  acknowledged  by  these  companies,  and  who  liavc 
opened  offices  and  established  places  of  business  in  this  State,  but 
extends  to  ''  any  other  person  or  persons  who  shall  in  any  manner 
aid  in  transacting  the  insurance  business  of  any  insurance  com- 
pany not  incorporated  by  the  laws  of  this  State,"  and  which  has 
not  complied  with  the  provisions  of  our  Insurance  Act.  It  being 
admitted  this  company  was  not  incorporated  under  the  laws  of 
this  State,  the  simple  inquiry  is,  did  the  appellant  in  any  manner 
aid  in  transacting  the  insurance  in  question  ?  Kow  it  is  manifest 
that  it  was  almost  wholly  through  his  agency  that  the  insurance 
was  effected.  If  you  leave  out  of  view  the  part  he  played  m  the 
transaction  there  would  be  really  nothing  of  it.  As  it  was,  an  in- 
surance was  effected  between  aacitizen  of  this  State  and  a  foreign 
insurance  company  not  having  authority  to  do  business  here,  upon 
property  in  this  State,  the  very  thing  the  legislature  intended  to 
prevent,  so  far  as  it  was  competent  for  it  to  do  so,  and  yet  we  are 
asked  to  say  the  appellant  did  not  in  any  manner  aid  in  effecting 
the  insurance  ;  for  to  admit  that  he  did,  we  are  bound  by  the  ex- 
press terms  of  the  act  to  hold  he  was  the  company's  agent. 

It  is  an  error  to  suppose  the  evil  which  the  legislature  intended 
to  reach  was  the  making  of  fiuch  contracts  in  this  State.  What 
ihe  legislature  desired  to  accomplish  was  to  prevent  their  being 
made  altogether.    The  evil  sought  to  be  reached  was  the  taking  of 
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risks  by  these  companies  on  tlie  property  of  our  citdzens  situated 
in  this  State.  It  was  therefore  a  matter  of  entire  indifference,  so 
far  as  the  evil  sought  to  be  reached  was  concerned,  where  these 
conti-acts  were  made,  if  to  be  made  at  all.  In  adopting  our  Insur- 
ance Act  the  legislature  Evidently  intended  to  protect  the  citizens 
of  this  State  and  keep  them  out  of  the  clutches  of  worthless  and 
irresxK>nsible  companies,  and  to  force  all  companies,  good  and  bad 
alike,  to  keep  an  adequate  fund  within  the  jurisdiction  of  our  own 
courts  for  the  protection  of  policy-holders.  It  may  be  admitted 
that  it  was  incompetent  for  the  legislature  in  endeavoring  to  ac- 
complish this  object,  to  say  that  a  citizen  of  this  State  should  not 
make  a  contract  with  a  foreign  company  not  having  the  right  to  do 
business  here,  for  the  insurance  of  property  in  this  State,  yet  the 
legislature,  in  such  case,  would  clearly  have  the  power  to  declare 
all  such  contracts  void,  when  sought  to  be  enforced  here,  on  the 
ground  they  are  contrary  to  the  public  policy  of  the  State ;  and  we 
perceive  no  reason  why  it  might  not  also,  in  furtherance  of  the 
same  object,  declare  it  a  penal  offense  for  any  one  to  do  any  thing 
here,  whether  acting  on  behalf  of  the  insurer  or  assured,  by  way  of 
aiding  in  effecting  such  insurance  by  these  companies. 

[Other  matters  omitted.] 

Judgmeni  affirmed. 

Gbaig,  J.,  dissented. 
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aoem.ee*.r 

Carrier  —  deeping-car  company — liaMLUiM, 

A  Bleeping  ear  company  is  liable  in  an  action  on  the  case  for  exdading  a 
senger  from  a  berth  which  it  haa  assigned  him  and  which  he  has  oflered  ta 
pay  for. 

CASE.     The  opinion  states  the  facts.    The  defendant  had  judg* 
ment  below. 

Tipton  i6  Ryan,  for  plaintiff  in  error. 
Fifcr  d  Phillips,  for  defendant  in  error. 
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MuLKET,  J.  This  was  an  action  on  the  case  brought  by  Luke 
Neyin,  the  plaintiff  in  error,  in  the  Circuit  Court  of  McLean 
county,  against  the  Pullman  Palace  Car  Company,  the  defendant 
in  error,  for  refusing  to  permit  him  to  occupy  a  sleeping  berth  in 
one  of  its  cars,  which  had  been  assigned  to  him,  and  which  he  was 
ready  and  offered  to  pay  for.  The  Circuit  Court  sustained  a  gen- 
eral demurrer  to  the  declaration,  and  the  plaintiff  electing  to  stand 
by  his  declaration,  judgment  was  entered  against  him  for  costs, 
which  on  appeal  was  affirmed  by  the  Appellate  Court  for  the 
Third  District,  and  the  plaintiff  in  error  brings  the  record  here 
for  review. 

T]io  declaration,  omitting  mere  formal  ayerments  and  unnec- 
essary Terbiage,  charges  in  substance  that  the  plaintiff,  on  the  4th 
day  of  August,  1881,  at  Dubuque,  Iowa,  purchased  of  the  IHinois 
Central  Kailroad  Company,  for  his  niece,  wife  and  himself,  respect- 
ively, three  first-class  passenger  tickets  over  that  company's  rail- 
way, from  Dubuque,  Iowa,  to  Chicago,  this  State ;  that  having 
provided  himself  with  these  tickets,  he,  together  with  his  wife  and 
niece,  about  ten  o'clock  of  the  night  of  that  day,  and  just  before 
the  train  from  Dubuque  to  Chicago  started  out,  entered  a  sleeping 
car  called  '^  Kalamazoo,"  belonging  to  and  constituting  a  part  of 
said  train,  which  said  sleeping  car  was  then  in  the  possession  and 
under  control  of  the  defendant ;  that  upon  entering  the  car  he  en- 
gaged of  the  conductor  of  said  car  two  lower  berths,  at  one  dollar 
and  fifty  cents  each  ;  that  the  conductor  thereupon  assigned  one 
berth  to  his  niece,  and  one  to  plaintiff  and  his  wife,  promising  to 
have  them  made  up  a  little  later  in  the  night ;  that  he  and  his  wife 
took  the  seats  in  the  berth  assigned  to  them,  and  remained  sitting 
up  in  an  orderly  manner  until  about  twelve  o'clock,  frequently,  in 
the  mean  time,  requesting  the  conductor  to  have  the  berths  made 
up,  so  they  could  retire  to  rest,  and  at  the  same  time  tendering  to 
him  the  price  agreed  to  be  paid  therefor ;  that  on  the  arrival  of  the 
train  at  Lena,  this  State,  about  the  hour  just  stated,  plaintiff  tem- 
porarily left  his  seat,  and  stepped  out  on  the  platform  of  the 
sleeper,  intending  to  return  immediately  to  his  berth,  when  the 
conductor  instantly  closed  and  secured  the  outer  doors  of  said 
sleeper,  and  thereby  prevented  him  from  again  entering  the  same ; 
that  plaintiff  endeavored  to  open  said  doors  and  re-enter  said  car, 
and  frequently  requested  the  conductor  to  permit  him  to  do  so,  but 
that  said  conductor,  instead  of  complying  with  his  request,  re- 
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moved  his  satchel,  coats  and  shoes  from  the  berth  so  assigned  to 
him  and  his  wife,  to  another  car,  and  ejected  the  latter  from  said 
sleeper,  by  means  of  which  plaintiff  was  compelled  to  take  and  oc- 
cupy a  seat  in  a  common  passenger  car  on  said  train  till  its  arrival 
in  Chicago,  by  reason  of  which  plaintiff  was  deprived  of  his  rest 
and  sleep,  in  consequence  of  which  ''  he  became  exceedingly  weary 
and  sick,  and  was  greatjy  humiliated,"  etc.  ;  that  his  expulsion 
from  his  berth  in  the  manner  stated  was  done  willfully  and  malic- 
iously, and  that  the  only  reason  assigned  by  the  conductor  for  re- 
fusing the  price  of  the  berths  was,  "  that  they  were  not  made  up." 

It  is  not  claimed  or  pretended,  as  we  understand  counsel,  that 
the  facts  alleged  in  the  declaration  do  not  show  a  good  cause  of 
action,  but  the  claim  rather  is,  that  they  disclose  a  right  to  recover 
in  assumpsit,  and  not  in  case  — or  in  other  words,  the  contention 
is,  that  the  plaintiff  has  misconceived  his  action ;  that  the  only 
wrong  complained  of  consists  of  a  breach  of  an  express  contract, 
and  therefore  the  action  should  have  been  brought  in  form  ez  con- 
tractu, and  not  in  form  ex  delicto,  as  it  was. 

We  shall  not  attempt  a  review  of  the  authorities,  with  a  view  of 
extracting  from  them  some  general  principle  or  rule  by  which  the 
question  in  hand  may  be  satisfactorily  solved,  but  shall  content  our- 
selves with  adverting  to  such  general  rules  and  principles  relating 
to  the  subject  as  are  fully  established  by  the  authorities,  and  which 
we  regard  as  conclusive  of  the  question.  We  have  been  led  to  adopt 
this  course  mainly  from  two  considerations.  In  the  first  place,  the 
cases  bearing  on  the  question  arc  so  very  numerous  that  a  general 
review  of  them  would  be  an  almost  endless  undertaking ;  and  in 
the  next  place  it  would  be  impossible  to  harmonize  all  that  has  been 
said  by  the  courts,  even  of  the  highest  character,  in  attempting  to 
define  the  true  and  exact  limits  of  an  action  on  the  case. 

To  proceed  then,  it  is  agreed  by  all  the  authorities  the  gravamen 
of  the  charge  in  an  action  on  the  case  is  the  tort  or  wrong  of  the 
defendant,  notwithstanding  such  tort  or  wrong  may  be  also  a  breach 
of  an  express  or  implied  contract,  whereas  in  an  action  ez  contractu 
the  gist  of  the  action  is  the  breach  of  the  contract,  without  regard 
to  the  tortious  character  of  the  act  of  the  defendant.  It  follows 
therefore  if  there  is  a  right  of  recovery  at  all  in  this  case,  it  must 
be  upon  the  ground  the  defendant  has  been  guilty  of  some  tort  or 
wrong  resulting  in  damage  to  the  plaintiff.  That  the  conduct  of 
the  defendant  was  wrong  and  indefensible,  and  that  the  plaintiff  was 
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subject  to  great  inconyenience  and  suffering  m  consequence  of  it^  is 
not^  and  cannot  be  denied  ;  but  the  contention  is,  that  all  the 
defendant  did  on  the  occasion  was  a  mere  breach  of  the  special 
contract  between  the  parties,  and  that  the  remedy  therefore  is  on 
the  contract,  and  not  in  tort,  and  this  is  the  vital  question  in  the 
case. 

Without  stopping,  for  the  present,  to  inquire  whether  the  position 
of  the  defendant  is  well  founded  to  the  extent  claimed,  but  con- 
ceding it  to  be  so  for  the  purposes  of  the  argument,  is  it  true,  as  u 
universal  proposition,  that  this  form  of  action  will  not  lie  in  any 
case  where  the  conduct  complained  of  is  a  direct  breach  of  an  express 
contract  ?  Certainly  not.  A  simple  illustration  will  demonstrate 
the  fallacy  of  such  a  position.  Suppose  A.  contracts  with  B.  to  keep 
the  latter's  horse  for  an  indefinite  period  at  fifty  cents  a  day,  the 
horse  to  be  returned  to  B.  on  demand,  and  A.,  after  having  been 
paid  all  charges  for  the  keep  of  the  horse,  should  refuse  to  redeliver 
him  to  B.  on  demand,  no  one,  in  such  case,  would  question  for  a 
moment  the  right  of  B.  to  maintain  an  action  of  trover  against  A.  for 
the  horse,  which  is  one  species  of  the  action  on  the  case,  and  yet  in 
the  case  supposed,  the  refusal  of  A.  to  redeliver  the  horse,  the  real 
cause  of  action  is,  in  the  strictest  sense  of  the  term,  a  direct  breach 
of  the  special  contract  between  the  parties.  While  the  fact  that  the 
act  or  acts  complained  of,  constituting  the  breach  of  a  special  contract 
between  the  parties  may  always  be  looked  to,  in  connection  with 
other  elements  that  enter  into  the  question,  it  is  by  no  means  con- 
clusive in  determining  whether  case  will  lie.  An  examination  of 
the  standard  authors  who  have  treated  of  this  subject,  as  well  as  of 
the  decisions  bearing  on  the  question,  conclusively  shows  that  there 
are  many  elements  that  often  enter  into  the  question  besides  the  one 
just  mentioned,  such  as  the  business,  profession  or  calling  of  the 
wrong-doer  ;  the  character  of  the  relations  between  the  parties, 
whether  one  of  trust  and  confidence,  or  otherwise  ;  whether  the 
defendant  rests  under  any  implied  duties  or  obligations  to  the  plaint- 
iff,  arising  either  ex  contractu  or  ex  legCy  and  the  like.  One  or  more 
of  these  considerations  often  become  important  factors  in  determin- 
ing whether  the  action  will  lie. 

It  is  a  familiar  doctrine  that  cases  will  lie  for  a  mere  nonfeasance 
against  a  person  exercising  certain  public  trades  or  employments, 
where  no  contractual  relation  exists  between  them  and  the  plaintiff, 
as  where  a  common  carrier,  having  the  requisite  means  of  transpor- 
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tatiou,  refnaes  to  carry  goods  or  passengers.  Ghitty,  in  discassing 
this  matter,  in  his  work  on  Pleadings,  says  :  *'  There  are  however 
B<»ne  particular  instances  of  persons  exercising  certain  pnhlic  trades 
or  employmentsy  who  are  bonnd  by  law  to  do  what  is  required  of  them 
iu  the  course  of  their  employments  without  aid  of  express  contract, 
and  are  in  return  entitled  to  a  recompense,  and  may  therefore  be  sued 
in  case^as  for  a  bfeach  of  duty  in  refusing  to  exercise  their  callings,  as 
where  a  common  carrier,  having  conyeniences,  refuses  to  carry  goods, 
being  tendered  satisfaction  for  the  carriage;  or  an  innkeeper  to 
receive  a  guest,  having  room  for  him ;  or  a  smith,  having  materials 
for  the  purpose,  to  shoe  a  horse  for  a  traveller ;  or  a  ferryman  to 
convey  one  over  a  common  ferry,  and  the  like."  Vol.  1,  136.  It 
is  clear,  from  the  language  of  this  author,  the  classes  of  persons 
enumerated  are  intended  as  mere  examples  of  the  application  of  the 
general  principle  stated,  and  not  as  a  limitation  of  the  rule  itself, 
and  by  a  well-recognized  rule  of  the  common  law  the  same  principle 
should  be  extended  to  all  other  trades  and  callings  that  bear  the 
same  relation  to  the  public  as  those  just  enumerated,  and  the  fact 
that  no  precedent  can  be  found  for  it  is  entitled  to  but  little  con- 
sideration, when  it  is  clear  the  case  in  hand  falls  within  the  principle. 
This  is  particularly  true  with  respect  to  extending  as  a  remedy  the 
action  we  are  considering,  to  new  states  of  facts,  where  they  clearly 
fall  within  the  general  principle  upon  which  the  action  is  main- 
tained«  To  the  objection  that  there  was  no  precedent  for  the  action 
made  on  a  certain  occasion  before  Pratt,  G.  J.  (afterward  Lord 
Gahdrn),  he  is  reported  to  have  said  :  **  I  wish  never  to  hear  this 
objection  again.  The  action  is  for  a  tort.  Torts  are  infinitely 
various,  not  limited  or  confined,  for  there  is  nothing  in  nature  but 
may  be  an  instrument  of  mischief."  Indeed,  the  writ  in  case,  as 
its  very  name  imports,  was  invented  for  the  express  purpose  of 
giving  a  remedy  where  none  of  the  old  forms  of  writs  were  appli- 
cable, and  the  British  Parliament,  by  2  Stat.Westm.,  ch.  24,  with 
the  view  of  promoting  the  remedy  by  this  writ,  expressly  directed 
that  "  where  in  one  case  a  writ  is  granted,  in  like  case,  when  like 
remedy  falleth,  the  writ  shall  be  made  as  hath  been  used  before ; " 
and  when  "  in  one  case  a  writ  is  found,  and  in  like  case,  falling 
under  like  law,  and  requiring  like  remedy,  is  found  none,  the  clerks 
of  the  chancery  shall  agree  in  making  the  writ."    2  Inst.  404. 

Since  as  we  have  just  seen,  certain  legal  consequences  affecting 
the  question  we  are  considering  result  fix>m  the  exercise  of  certain 
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public  trades  or  employments,  it  becomes  important  to  determine, 
with  some  degree  of  particularity,  the  true  relation  which  the  Pull- 
man Palace  Gar  Company  sustains  to  the  public,  and  to  point  out, 
so  far  as  we  are  able,  the  difference  between  it  and  persons  or  com- 
panies exercising  public  callings  or  employments  like  those  above 
enumerated,  if  indeed,  any  such  difference  exists.  Like  an  ordinary 
railway  company  engaged  in  the  transportation  of  freight  and 
passengers,  this  company  transacts  its  entire  business,  so  far  as  it 
relates  to  this  case,  oyer  the  various  railways  in  this  and  other  iStates. 
Like  railway  companies  it  exercises  special  privileges  and  franchises 
granted  to  it  by  the  State,  and  its  business  is  transacted  almost  ex- 
clusively with  the  travelling  public  Its  cars  on  the  various  lines  of 
road  are  extensively  advertised  all  over  the  country,  setting  forth,  in 
fitting  terms,  the  accommodations  and  comforts  they  afford,  rates 
of  charges,  etc.,  and  the  public  are  earnestly  invited  to  avail  them- 
selves of  the  advantages  and  comforts  they  thus  offer.  In  what 
respect  then  does  this  company  differ  in  its  relation  to  the  public, 
so  far  as  the  present  inquiry  is  concerned,  from  an  ordinary  railway 
company  ?  No  difference  has  been  pointed  out  by  counsel,  and 
we  are  confident  none  can  be.  Why  then  should  not  the  same 
principles  he  held  to  apply  to  it  that  apply  to  common  carriers, 
and  others  in  like  employments,  in  so  far  as  their  relation  to  the 
public  is  the  same  ?  To  say  there  is  no  precedent  for  it,  we  have 
just  seen,  is  not  a  sufficient  answer.  Indeed  it  has  ever  been  the 
boast  of  the  common  law,  that  by  reason  of  its  elasticity,  it  adjusts 
and  moulds  itself  to  meet  the  constant  changes  in  the  affairs  of 
life,  and  that  it  never  hesitates  to  apply  old  rules  to  new  cases, 
when  it  is  clear  they  come  within  the  reasons  or  principles  of  such 
rules.  The  business  of  this  company  in  running  its  elegant 
and  commodious  sleepers  over  yariouB  lines  of  railways  has  be- 
come  one  of  the  great  industries  and  enterprises  of  the  country, 
contributing  perhaps  as  much,  or  more  than  any  one  thing  to 
the  convenience  and  comfort  of  the  travelling  public.  Indeed  the 
running  of  these  sleepers  has  become  a  business  and  social  necessity. 
Such  being  the  case,  can  it  be  maintained  that  the  law  imposes  no 
obligations  or  restrictions  on  this  company  in  the  discharge  of  its 
duties  to  the  public  ?  Or  more  accurately  put,  is  it  true  this  company 
owes  no  duties  to  the  public  except  such  as  are  due  from  one  mere 
private  person  to  another  ?  Can  it  be  possible  that  the  common 
carrier,  the  ferryman,  the  innkeeper,  and  even  the  blacksmith  on 
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the  roadside,  are  all,  by  reason  of  the  public  character  of  their  busi- 
ness, by  mere  force  of  law,  placed  under  B])ecial  obligations  and 
duties  to  the  public  which  they  are  bound  to  observe  in  the  exercise 
of  their  respective  callings,  while  at  the  same  time,  this  company 
is  entirely  relieved  from  the  observance  of  all  such  duties  and  obli- 
gations which  are  not  expressly  contracted  for?  We  think  not.  To 
so  hold  would  be  to  unjustly  discriminate  between  parties  similarly 
situated,  and  make  the  law  inconsistent  with  itself,  to  the  great 
detriment  of  the  public. 

If  then  this  company  owes  any  duties  to  the  community  by  rea- 
son of  its  relation  to  the  public,  as  we  hold  it  does,  manifestly  one 
of  them  is,  that  it  shall  treat  all  persons  whose  patronage  it  has  so- 
licited with  fairness,  and  without  unjust  discrimination.  When 
therefore  a  passenger,  who  under  the  rules  of  the  company  is  en- 
titled to  a  berth  upon  payment  of  the  usual  fare,  and  to  whom 
no  personal  objection  attaches,  enters  the  company's  sleeping  car  at 
a  proper  time  for  the  purpose  of  procuring  accommodations,  and  in 
an  orderly  and  respectful  manner  applies  for  a  berth,  offering  or 
tendering  the  customary  price  therefor,  the  company  is  bound  to 
furnish  it,  provided  it  has  a  vacant  one  at  its  disposal.  To  require 
this  of  the  company  is  merely  exacting  of  it  that  which  is  clearly 
dictated  by  the  plainest  principles  of  justice  and  fair  dealing.  To 
construe  the  law  otherwise  might  lead  to  great  abuses  and  the 
grossest  injustice,  detrimental  alike  to  public  and  private  interests. 
Suppose  for  instance,  a  jmrty  who  by  reason  of  advanced  age  or 
feeble  health,  is  unable  to  travel  after  night  except  in  a  sleeper, 
having  an  important  business  engagement  at  a  distant  point  on  a 
specified  day,  with  a  choice  of  several  routes,  after  having  examined 
the  advertisements  relating  to  them  makes  nis  selection  of  the  one 
that  has  through  sleepers,  and  accordingly  arranges  his,  time  of  de- 
parture so  as  to  reach  his  destination  by  travelling  day  and  night 
At  the  appointed  time  for  leaving  he  provides  himself  with  a  first- 
class  ticket  over  the  road  and  enters  the  sleeper,  where  he  finds 
plenty  of  vacant  berths,  and  asks  the  conductor  to  assign  him  one, 
tendering  the  customary  price  therefor,  but  the  conductor,  from 
some  private  pique,  or  from  mere  wantonness,  refuses  to  let  him 
have  one,  and  by  reason  of  such  refusal  he  is  unable  to  meet  his 
business  engagement,  whereby  he  is  subjected  to  great  pecuniary  loss. 
Can  it  be  said  there  is  no  remedy  in  such  case  ?  Certainly  it  can, 
if  the  law  does  not,  under  the  circumstanoes  supposed,  impose  upon 
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the  company  the  duty  of  furnishing  berths  when  it  has  them  for 
disposal.  But  as  we  have  already  seen,  such  is  not  the  law.  Hold- 
ing then  as  we  do,  where  there  are  sleeping  berths  not  engaged,  it 
is  the  duty  of  the  company  upon  the  payment  or  tender  of  the  cus- 
tomary price,  to  furnish  them  to  applicants  when  properly  called 
for  by  unobjectionable  persons,  it  follows  tlie  defendant  was  not 
justifiable  in  refusing  to  let  the  plaintiff  have  one  for  himself  and 
wife,  and  it  is  well  settled  that  the  fact  there  was  a  special  contract 
between  the  company  and  the  plaintiff,  upon  which  an  action  of  as- 
sumpsit might  have  been  maintained,  does  not  at  all  affect  the  right 
to  recover  in  the  present  form  of  action,  which  is  founded  upon  the 
defendant's  common-law  liability,  as  above  stated. 

But  outside  of  this  view,  of  the  soundness  of  which  we  have  no 
doubt,  the  same  result  may  be  reached  by  a  somewhat  different  pro- 
cess, though  the  principle  perhaps  is  the  same  in  both  cases.  Let 
us  assume  then  for  the  purposes  of  the  argument,  the  defendant 
owes  to  the  public  no  common-law  duties  in  the  absence  of  any  con- 
tract relating  to  its  business.  It  would  then  follow  that  the  defend- 
ant is  under  no  obligation  to  the  plaintiff,  except  such  as  grew  out 
of  the  contract  entered  into  between  them.  But  it  does  not  follow 
that  all  the  duties  growing  out  of  the  contract  on  either  side  must 
have  been  expressly  stipulated  for.  On  the  contrary,  nothing  is 
better  settled  than  that  in  many  contracts,  especially  those  which 
establish  peculiar  relations  between  the  parties,  as  those  of  confi- 
dence and  trust,  the  law  silently  annexes  certain  conditions,  and 
imposes  mutual  obligations  and  duties,  which  are  not  all,  in  express 
terms,  provided  for  in  the  contract,  yet  in  contemplation  of  law, 
they  are  nevertheless  regarded  as  a  part  of  the  contract,  and  the 
non*performance  of  them  may,  in  an  action  on  the  contract,  be 
assigned  as  a  breach  thereof.  But  while  assumpsit  will  certainly 
lie  for  a  breach  of  these  implied  duties,  it  is  equally  well  settled 
that  case  will  lie  also.  Strictly  speaking,  these  duties  arise  ex  lege 
out  of  the  relation  created  by  the  contract.  As  familiar  illustra- 
tions of  this  class  of  contracts,  which  give  rise  to  an  almost  infinite 
variety  of  implied  duties  and  obligations,  may  be  mentioned  those 
between  client  and  attorney,  physician  and  patient,  carrier  and 
shipper,  and  in  short  every  species  of  bailment.  In  all  these  and 
analogous  cases  it  is  conceded  that  case  is  a  concurrent  remedy  with 
assumpsit  for  a  breach  of  the  implied  duties  growing  out  of  any  of 
these  relations. 
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Now,  when  we  look  at  the  contract  between  the  plaintiff  and  de- 
fendant, the  character  of  the  business  of  the  company,  the  subject- 
matter  of  the  contract,  the  relations  of  the  parties  with  respect  to  such 
subject-matter,  and  all  the  circumstances  attending  the  transaction, 
can  it  be  doubted  for  a  moment  that  the  contract  falls  within  the 
same  class  of  contracts  as  those  between  carrier  and  passenger,  and 
the  like?  Can  it  be  questioned  that  upon  assigning  the  two  berths 
to  the  plaintiff  upon  the  terms  which  he  agreed  to  and  offered  to 
comply  with,  and  which  the  company  agreed  to  accept,  the  contract 
thus  made  at  once  became  obligatory  and  binding  upon  the  parties, 
and  that  it  established  a  special  relation  between  them,  such  as  that 
between  carrier  and  passenger,  and  the  like,  to  which  the  law,  of 
its  own  force,  annexed  certain  implied  obligations  and  duties,  to 
be  respectively  observed  and  performed  by  the  parties  toward  each 
other?  Clearly  not.  What  were  some  of  these  implied  duties? 
On  the  part  of  the  plaintiff,  he  impliedly  agreed  to  conduct  him- 
self in  a  quiet  and  orderly  manner,  to  take  due  and  proper  care  of 
the  berths  while  in  his  possession,  and  surrender  the  same  at  the 
end  of  his  journey  in  as  good  condition  as  when  assigned  to  him, 
necessary  wear  excepted.  On  the  part  of  the  company  it  was  im- 
pliedly stipulated  that  it  would  use  all  reasonable  and  proper  means 
within  its  power  to  preserve  order  and  decorum  in  the  sleeper  dur- 
ing the  journey,  and  especially  during  sleeping  hours,  and  that  it 
would  furnish  and  keep  on  hand  such  supplies  and  conveniences 
as  are  usually  found  in  like  sleepers,  and  are  necessary  to  the  health 
and  comfort  of  passengers,  and  also  that  it  would  permit  the  plain- 
tiff to  quietly  and  peaceably  occupy  the  berth  engaged  by  him  dur- 
ing the  journey,  and  not  expel  him  or  his  wife  from  the  car  or  such 
berth,  or  otherwise  attempt  to  interfere  with  its  proper  use  and 
enjoyment,  so  long  as  he  and  his  wife  demeaned  themselves  with 
propriety.  None  of  these  duties  were,  or  ever  are,  expressly 
stipulated  for  by  one  engaging  a  sleeping  berth,  for  the  simple  reason 
that  the  law  always  implies  them  from  the  relation  of  the  parties 
created  by  the  contract  securing  a  berth;  and  for  a  breach  of  any 
of  these  implied  duties,  it  is  clear,  as  already  shown,  case  is  a  con- 
current remedy  with  assumpsit,  and  indeed  is  always  the  more 
appropriate  remedy  where  matters  of  aggravation  are  relied  on  as 
an  element  of  damage.  It  is  clear,  in  the  present  case  the  defend- 
ant utterly  disregarded  its  duty  in  not  making  up  the  berth  of  the 
plaintiff,  and  in  not  permitting  him  and  his  wife  to  occupy  it  through 
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the  night,  and  in  expelling  them  from  the  car,  and  for  this  it  mast 
be  held  liable. 

The  view  here  expressed  is  believed  to  be  in  consonance  with  the 
general  principles  of  the  law,  and  is  clearly  sustained  by  some  of 
the  best  considered  cases,  both  English  and  American.  Burnett 
y.  Lynch,  5  Bam.  &  Cress.  589 ;  11  Eng.  Com.  Law,  597 ;  Han" 
cock  y.  Coffin,  21  Eng.  Com.  Law,  318 ;  Dickson  y.  Clifton,  2 
Wils.  319  ;  Boomian  v.  Brown,  3  Ad.  &  El.  (N.  S.)  525.  In  this 
last  case.  Chief  Justice  Tikdal,  in  delivering  the  judgment  in  the 
Exchequer  Chamber,  entered  into  an  extended  review  of  the  author- 
ities, and  in  summing  up  used  this  language:  ''The  principle  in 
all  these  cases  would  seem  to  be,  that  the  contract  creates  a  duty, 
and  the  neglect  to  perform  that  duty,  or  the  nonfeasance,  is  a 
ground  of  action  upon  a  tort,"  and  this  case  was  affirmed  on  appeal 
to  the  House  of  Lords.  11  CI.  &  Fin.  44.  In  this  case  Lord 
Campbell,  in  delivering  the  judgment  in  the  House  of  Lords, 
Bays:  "I  think  the  judgment  of  the  Court  of  Exchequer  Chamber 
is  right,  for  you  cannot  confine  the  right  of  recovery  merely  to  those 
eases  where  there  is  an  employment  without  any  special  contract. 
But  wherever  there  is  a  contract,  and  something  to  be  done  in  the 
course  of  the  employment  which  is  the  subject  of  that  contract,  if 
there  is  a  breach  of  the  duty  in  the  course  of  that  employment  the 
plaintiff  may  recover  either  in  tort  or  in  contract."  This  subject 
to  the  limitation,  hereafter  to  be  stated,  we  regard  as  the  true  rule 
on  the  subject. 

It  is  often  and  indeed  generally  stated,  the  action  lies  only  for 
the  breach  of  a  common-law  duty,  and  tliis  we  believe  to  be  strictly 
true ;  yet:  there  is  some  confusion  in  the  cases  as  to  what  is  meant 
by  a  common  law  duty,  growing  out  of  the  fact  that  it  sometimes 
arises  without  the  intervention  of  a  contract  and  sometimes  with  it, 
and  in  the  latter  case  it  is  often  said,  as  in  the  case  last  cited,  '^  the 
contract  creates  the  duty,"  and  while  this  is  true  and  accurate 
enough  in  a  certain  sense,  yet  when  we  attempt  to  define  with  pre- 
cision just  when  the  action  will  lie  and  when  it  will  not,  the  state- 
:h^'''  ment  is  not  sufficiently  definite,  for  it  must  be  conceded  the  law 

makes  it  the  duty  of  every  one  to  perform  his  contract,  and  it  is 
dear  that  case  will  not  lie  for  the  breach  of  every  duty  created  by 
contract.  If  one  contracts  to  deliver  to  another  a  load  of  wood,  or 
pay  a  specific  sum  of  money  on  a  given  day,  and  fails  to  do  so,  an 
action  on  the  contract  alone  will  lie,  and  yet  it  is  manifest  in  the 
Vol.  XLVI  ~  88 
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case  supposed,  there  has  been  a  breach  of  duty  created  by  the  con- 
tract. We  think  it  more  accurate  therefore  to  say  that  case  lies 
only  for  the  breach  of  such  duties  as  the  law  implies  from  the  ex- 
isting relations  of  the  parties,  whether  such  relations  have  been 
established  with  or  without  the  aid  of  a  contract ;  but  if  created 
by  contract,  it  is  no  objection  to  the  action  that  the  performance 
of  the  duty  in  question  has  been  expressly  stipulated  for,  if  it  would 
have  existed  by  reason  of  such  relations  without  such  stipulation* 
This  is  well  illustrated  by  the  case  put  in  the  early  part  of  this 
opinion,  where  B.  let  his  horse  to  A.  to  be  kept  at  a  stipulated 
price  per  day,  and  returned  on  demand.  Now  in  that  case  by  the 
mere  delivery  of  the  horse  to  be  kept  at  the  price  agreed  upon, 
the  law  implied  or  imposed  the  duty  of  returning  him  upon  de- 
mand without  any  agreement  to  that  effect,  and  the  duty  being 
thus  implied  by  law,  independently  of  the  express  stipulation  for 
its  performance,  case  clearly  would  lie  for  its  breach. 

The  general  principle  seems  to  be  this  :  Where  the  duty  for 
whose  breach  the  action  is  brought  would  not  be  implied  by  law  by 
reason  of  the  relations  of  the  parties,  whether  such  relations  arose 
out  of  a  contract  or  not,  and  its  existence  depends  solely  upon  the 
fact  that  it  has  been  expressly  stipulated  for,  the  remedy  is  in  con- 
tract, and  not  in  tort ;  when  otherwise,  case  is  an  appropriate 
remedy.  Of  course  assumpsit  is  a  concurrent  remedy  with  case, 
in  all  cases  where  there  is  an  express  or  implied  contract. 

The  judgment  of  the  Appellate  Court  is  reyersed  and  the  cause 
remanded,  with  directions  to  that  court  to  reverse  the  judgment  of 
the  Circuit  Court,  and  remand  the  cause  for  further  proceedings 
not  inconsistent  with  the  views  here  expressed. 

JudfftnefU  reversed. 


Mayes  v.  People. 
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Oriminai  law  —  homkide  —  implied  maUcs — ipee^  inteni, 

TThe  defendant,  angry  and  drunken,  without  provocation  threw  a  beer  glaaa  at 
his  wife,  which  etrack  a  lamp  which  she  was  carrying,  breaking  it  and 
caoBing  it  to  take  fire  and  fatally  burn  her.  His  mother-in-law  and  daugh- 
ter were  also  in  the  room.  MM,  immaterial  whom  he  intended  to  strike, 
-or  whether  he  had  any  epecific  intent,  but  that  the  act  showed  an  abandoned 
and  maUgnant  hearty  and  malice  was  implied. 
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/>(ONVIOTION  of  murder.    The  opinion  states  the  facta, 

W.  H,  PoguBy  for  plaintiff  in  error. 

James  McCartney ,  attorney-general,  for  people. 

SoHOLFiELD,  J.  Plaintiff  in  error,  by  the  judgment  of  the  court 
below,  was  conyicted  of  the  crime  of  murder,  and  sentenced  to  the 
penitentiary  for  the  term  of  his  natural  life.  The  several  objec- 
tions urged  against  that  conviction  will  be  passed  upon  in  the  order 
of  their  presentation  by  counsel  for  plaintiff  in  error. 

[Omitting  a  minor  point.  ] 

It  is  contended  the  facts  proved  do  not  constitute  murder.  They 
are  briefly,  these  :  ^^  The  deceased  was  the  wife  of  plaintiff  in  error, 
and  came  to  her  death  by  burning,  resulting  from  plaintiff  in  error 
throwing  a  beer  glass  against  a  lighted  oil  lamp  which  she  was 
carrying,  and  thereby  breaking  the  lamp  and  scattering  the  burning 
oil  over  her  person.  Plaintiff  in  error  came  into  the  room  where  his 
wife,  his  mother-in-law  and  his  young  daughter  were  seated  around 
a  table  engaged  in  domestic  labors,  about  nine  o'clock  at  night. 
He  had  been  at  a  saloon  near  by,  and  was,  to  some  extent,  intoxi- 
cated, not  however  to  the  degree  of  unconsciousness,  for  he  testifies 
to  a  consciousness  and  recollection  of  all  that  occurred.  When  he 
sat  down,  the  deceased,  noticing  that  one  Ride  of  his  face  was  dirty, 
asked  him  if  he  had  fallen  down.  He  replied  that  it  was  none  of 
her  business.  She  then  directed  the  daughter  to  procure  water  for 
him  with  which  to  wash  his  face,  which  being  done,  he  washed  his 
face,  and  he  then  directed  the  daughter  to  procure  him  a  clean  beer 
glass,  which  she  did.  He  had  brought  some  beer  with  him  from  the 
saloon,  and  he  then  proceeded  to  fill  the  glass  with  the  beer  and 
handed  it  to  the  deceased.  She  took  a  sup  of  it,  and  then  offered 
it  to  her  mother,  who  declined  tasting  it.  The  deceased  then 
brought  plaintiff  in  error  his  supper,  but  he  declined  eating  it,  and 
was  about  to  throw  a  loaf  of  bread  at  the  deceased  when  she  took  it 
from  his  hands  and  returned  it  to  the  cupboard.  After  this, 
having  sat  quietly  for  a  few  minutes,  he  asked  for  arsenic.  No 
reply  was  made  to  this  request,  and  thereupon  he  commenced  curs- 
ing, and  concluded  by  saying  that  he  would  either  kill  deceased 
or  she  should  kill  him.  He  wanted  a  fire  made,  but  deceased  told 
/  him  it  WHS  bed  time  and  they  did  not  need  any  fire.     He  then 


700  ILLINOIS, 


MayeB  ▼.  People. 


picked  up  a  tin  quart  measure  and  threw  it  at  the  daughter.  There- 
upon deceased  started,  with  an  oil  lamp  in  her  hand,  toward  a  bed- 
room door,  directing  the  daughter  to  go  to  bed,  and  as  the  deceased 
and  daughter  were  advancing  toward  the  bed-room  door,  he  picked 
up  the  beer  glass,  which  is  described  as  being  a  large  beer  glass, 
with  a  handle  on  one  side,  and  threw  it  with  yiolence  at  the  de- 
ceased. It  struck  the  lamp  in  her  hand  and  broke  it,  scattering 
the  burning  oil  over  her  person  and  igniting  her  clothes.  Plaintiff 
in  error  made  no  effort;  to  extinguish  the  flames,  but  seems  to  have 
caught  hold  of  the  deceased  temporarily  by  her  arms.  This  oc- 
curred on  Monday  night,  and  on  Saturday  of  that  week  she  died 
of  the  wounds  caused  by  this  burning. 

The  plaintiff  in  error  claims  that  he  was  only  intending  to  pitch  the 
beer  glass  out  of  doors  —  that  he  did  not  design  hitting  the  deceased, 
and  that  the  striking  of  the  lamp  was  therefore  purely  an  accident. 
In  this  he  is  positively  contradicted  by  his  daughter  and  mother- 
in-law,  the  only  witnesses  of  the  tragedy  beside  himself.  He  says, 
to  give  plausibility  to  his  story,  that  the  door  leading  into  the  yard 
was  open,  and  that  deceased  and  danghter  had  to  pass  between  him 
and  that  door  in  going  to  the  bed-room,  and  that  deceased  was  near 
the  edge  of  the  door  and  moving  across  the  door  when  he  pitched 
the  glass.  They  both  say  this  door  was  closed  and  that  he  threw 
the  glass.  The  language  of  his  mother-in-law  in  regard  to  the 
throwing  is  :  "  He  threw  at  her  with  vengeance  a  heavy  tumbler ; " 
and  his  daughter's  language  is:  ^'  He  picked  up  a  tumbler  and  threw 
it  with  such  force  that  it  struck  the  lamp."  We  cannot  say  the 
jury  erred  in  believing  the  mother-in-law  and  daughter  and 
disbelieving  plaintiff  in  error. 

Third  —  The  plaintiff  in  error  asked  the  court  to  instruct  the 
jury,  ^^  that  to  constitute  a  murder  there  is  required  an  union  of 
act  and  intent,  and  the  jury  must  believe  beyond  a  reasonable  doubt 
both  that  the  weapon  used  was  thrown  with  the  intent  to  inflict 
bodily  injury  upon  the  person  of  Kate  Mayes,  and  if  they  have  a 
reasonable  doubt  as  to  whether  his  intent  was  to  strike  his  wife  or 
not,  the  jury  should  give  the  prisoner  the  benefit  of  such  doubt, 
and  acquit  him."  The  court  refused  to  give  this  as  asked,  but 
modified  it  by  adding  :  *'  Unless  the  jury  further  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  all  the  circumstances  of 
the  killing  of  Elate  Mayes  (if  the  evidence  shows  that  she  was 
killed  by  defendant),  shows  an  abandoned  and  malignant  heart  on 
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the  part  of  the  defendant/'  and  then  gave  it.  Plaintiff  in  error 
then  also  asked  the  court  to  instruct  the  jury  lus  follows  : 

'^The  court  instructs  the  jury  for  the  defendant  that  intention 
to  commit  a  crime  is  one  of  the  special  ingredients  of  an  offense, 
and  the  People  are  bound  to  show,  beyond  a  reasonable  doubt,  that 
the  defendant  threw  the  glass  in  question  at  the  deceased  with  the 
intention  to  do  her  bodily  injury,  and  if  you  believe,  from  the  evi- 
dence, that  there  is  a  reasonable  doubt  as  to  the  defendant  having 
thrown  said  glass  with  intent  to  do  her  bodily  injury,  the  jury  will 
give  the  defendant  the  benefit  of  said  doubt,  and  acquit  the  de- 
fendant." 

This  also  the  court  refused  to  give  as  asked,  but  modified  it  by 
adding  :  '^  Unless  all  the  circumstances  of  the  killing  of  Mrs. 
Mayes  (if  she  is  shown,  beyond  a  reasonable  doubt,  to  have  been 
killed  by  defendant),  show  an  abandoned  and  malignant  heart  on 
the  part  of  the  defendant,"  and  then  gave  it.  Exceptions  were 
taken  to  the  rulings  in  these  modifications,  so  the  question  whether 
they  were  erroneous  is  properly  before  us. 

We  perceive  no  objection  to  these  rulings.  Malice  is  an  indis- 
pensable element  to  the  crime  of  murder.  But  our  statute,  repeat- 
ing the  common-law  rule,  says  :  ^'  Malice  shall  be  implied  when  no 
considerable  provocation  appears,  or  when  all  the  circumstances  of 
the  killing  show  an  abandoned  and  malignant  heart."  B.  S.  1874, 
p.  374,  §  140.  And  hence  it  is  said  :  ''  When  an  action,  unlawful 
in  itself,  is  done  with  deliberation,  and  with  intention  of  mischief 
or  great  bodily  harm  to  particulars,  or  of  mischief  indiscriminately, 
fall  where  it  may,  and  death  ensue,  against  or  beside  the  original 
intention  of  the  party,  it  will  be  murder."  Whart.  Homicide,  45. 
And  as  illustrative  of  the  principle,  the  author  says  :  "  Thus  if  a 
person,  breaking  in  an  unruly  horse,  willfully  ride  him  among  a 
crowd  of  persons,  the  probable  danger  being  great  and  apparent, 
and  death  ensue  from  the  viciousness  of  the  animal,  it  is  murder. 

♦  *  *  *  So  if  a  man  mischievously  throw  from  a  roof  into 
a  crowded  street,  where  passengers  are  constantly  passing  and  repass- 
ing, a  heavy  piece  of  timber,  calculated  to  produce  death  on  such 
as  it  might  fall  and  death  ensue,  the  offense  is  murder  at  common 
law.  And  upon  the  same  principle,  if  a  man,  knowing  that  people 
are  passing  along  the  street,  throw  a  stone  likely  to  do  injury, 
or  shoot  over  a  house  or  wall  with  intent  to  do  hurt  to  people,  and 
one  is  thereby  slain,  it  is  murder  on  account  of  previous  malice. 
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though  not  directed  against  any  particular  indiyidual.  It  is  no  ex- 
cuse that  the  party  was  bent  upon  mischief  generally."  To  like 
effect  is  also  1  llussell  on  Grimes  (7th  Am.  ed.),  540,  *541;  1  Whart. 
Grim.  Law  (7th  ed.),  §  712b.  So  here  it  was  utterly  immaterial 
wlicthcr  plaintiff  in  error  intended  the  glass  should  strike  his  wife, 
his  mother-in-law,  or  his  child,  or  whether  he  had  any  specific  in- 
tent, but  acted  solely  from  general  malicious  recklessness,  disregard- 
ing any  and  all  consequences.  It  is  sufficient  that  he  manifested  a 
reckless,  murderous  disposition —  in  the  language  of  the  old  books, 
''A  heart  void  of  social  duty,  and  fatally  bent  on  mischief."  A 
strong  man  who  will  violently  throw  a  tin  quart  measure  at  his 
daughter  —  a  tender  child  —  or  a  heavy  beer  glass  in  a  direction 
that  he  must  know  will  probably  cause  it  to  hit  his  wife,  sufficiently 
manifests  malice  in  general  to  render  his  act  murderous  when  death 
is  the  consequence  of  it.  He  may  have  intended  some  other  result, 
but  he  is  responsible  for  the  actual  result.  Where  the  act  is  in  it- 
self lawful,  or  even  if  unlawful,  not  dangerous  in  its  character,  the 
rule  is  different.  In  cases  like  the  present,  the  presumption  is  the 
mind  assented  to  what  the  hand  did,  with  all  the  consequences  re- 
sulting therefrom,  because  it  is  apparent  he  was  willing  that  any 
result  might  be  produced,  at  whatever  of  harm  to  others.  In  the 
other  case  the  result  is  accidental,  and  therefore  not  presumed  to 
have  been  within  the  contemplation  of  the  party,  and  so  not  to 
have  received  the  assent  of  his  mind. 

[A  minor  matter  omitted.] 

Judgment  affirmed. 


MoisTiOBLLO  Seminary  v.  People. 

ao6ni.888.) 

TaoBoHon — exemption  of  teminary  prcperty. 

A  Beminary  originall j  owning  eight  acres  of  laad,  oa  which  its  boildlngB  were 
located,  afterward  acquired  about  seventj-five  acres,  embraced  in  the  same 
inclosure,  and  used  for  walks,  lawns,  garden,  orchard,  pasturage  and  wood, 
all  for  the  exclusive  use  of  the  institution.  HtSUL,  that  all  the  land  was  exempt 
from  taxation,  as  not "  used  ¥rith  a  view  to  profit." 

ACTION  for  taxes.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 
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Baker  A  BrenhoU  and  Irtoin  46  Springer ,  for  appellant. 
J.  H.  Yager  J  for  appellee. 

Sheldok,  J.  This  was  an  application  by  the  county  collector  of 
Madison  county  for  a  judgment  against  four  certain  tracts  of  land 
belonging  to  and  listed  in  the  name  of  the  Monticello  Female  Semi- 
nary, for  the  unpaid  taxes  for  the  year  1881.  The  court  below  gave 
judgment  against  the  lands,  and  the  defendant,  by  appeal,  brings 
the  case  here  for  review. 

The  only  question  presented  by  the  record  is.  whether  the  lands 
are  exempt  from  taxation. 

Article  9,  section  3,  of  the  Constitution  of  1870,  provides  that 
such  property  "as  maybe  used  exclusively  for  agricultural  and 
horticultural  societies,  for  schools,  religious,  cemetery  and  charitable 
purposes,  may  be  exempted  from  taxation.  Such  exemption  shall 
be  made  by  general  law."  According  the  General  Assembly  has 
enacted  that  "all  property  of  institutions  of  learning,  including  the 
real  estate  on  which  the  institutions  are  located,  not  leased  by  such 
institutions,  or  otherwise  used  with  a  view  to  profit,"  shall  be 
exempt  from  taxation.     Rev.  Stat.  1874,  p.  857. 

The  Monticello  Female  Seminary  is  an  institution  of  learning, 
situate  at  Monticello,  about  five  miles  from  the  city  of  Alton, 
adjoining  the  town  of  Godfrey,  a  country  place  of  about  one  hundred 
and  seventy-five  inhabitants.  The  evidence  shows  that  the  institution 
was  originally  located  upon  a  tract  of  land  of  about  eight  acres ;  that 
since  then  it  has  acquired  four  other  tracts  of  land,  of  forty  acres, 
twenty  acres,  fourteen  and  three-quarters  acres,  and  block  17  in 
Monticello,  which  four  tracts  are  the  same  tracts  of  land  against 
which  the  judgment  for  taxes  is  sought ;  that  all  of  these  four  tracts 
of  land,  with  the  exception  of  block  17,  are  within  the  common  in- 
cloBure  of  the  seminary  grounds ;  that  there  are  dividing  fences 
within  that  common  inclosure,  by  which  a  part  of  the  land  is  used 
for  gardening  to  supply  the  institution  with  vegetables,  a  part  for 
orchard  to  supply  necessary  fruit  for  the  institution,  a  part  for 
raising  com,  oats  and  hay  to  feed  the  necessary  stock  connected 
with  the  institution,  part  for  pasture  and  woodland,  to  supply  the 
necessary  pasturage  for  cows  connected  with  the  institution,  and 
furnishing  the  wood  required  for  fuel ;  that  for  these  purposes,  and 
no  other,  the  forty  and  twenty-acre  tracts  are  exclusively  used  ; 
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that  the  fourteen  and  three-qnarter  acre  tract  is  within  the  immedi- 
ate incloBure  of  the  original  tract  upon  which  the  main  buildings 
of  the  institution  are  located ;  that  upon  this  fourteen  and  thiee- 
quarter  acre  tract  there  is  a  building  occupied  by  the  superintendent 
of  the  grounds  and  out-door  work  of  the  seminary,  and  which 
building  is  also  occupied,  when  necessary,  by  the  scholars  of  the 
institution,  and  that  this  tract  is  laid  out  in  walks,  ayenues,  lawns, 
etc.,  for  the  exercise  and  benefit  of  the  scholars. 

The  evidence  further  shows  that  all  this  property  is  necessary  for 
the  proper  carrying  on  the  institution  ;  that  said  tracts  of  land  are 
used  exclusively  for  the  purposes  of  the  institution,  and  that  no  part 
of  the  same  has  been  leased  or  otherwise  used  with  a  view  to  profit ; 
that  it  is  necessary,  in  connection  with  the  institution,  to  have 
cows  to  supply  milk  for  the  scholars  and  teachers,  all  of  whom, 
numbering  about  175  persons,  reside  and  live  within  and  upon  the 
grounds  of  the  institution ;  that  horses  are  required  to  do  the 
necessary  hauling  connected  with  the  seminary,  and  that  all  the 
hay,  com  and  oats  raised  on  the  place  go  to  the  feeding  of  the  stock 
thereon  ;  that  nothing  is  ever  sold  off  the  premises,  and  that  what 
is  raised  is  but  a  partial  supply  for  the  institution  ;  that  the  object 
of  the  institution  is,  as  far  as  possible,  to  make  it  a  self-sustaining 
one,  and  that  what  is  realized  over  and  above  actual  expenses  is  used 
as  a  fund  for  the  education  of  indigent  females. 

We  do  not  see  why  the  facts  of  this  case  do  not  bring  these  lands 
within  the  very  words  of  the  exemption  from  taxation  of  the  con- 
stitution, and  the  legislation  upon  the  subject.  They  form  one 
connected  body  of  land,  upon  which  the  seminary  buildings  are 
situated.  They  are  not  lands  which  are  leased  by  the  institution 
or  otherwise  used  with  a  view  to  profit,  but  they  are  used  strictly  in 
carrying  on  of  this  seminary  of  learning,  and  are  used  exclusively 
for  that  purpose,  and  we  think  they  should  be  held,  under  the 
statute,  to  be  exempt  from  taxation.  This  however  is  with  the 
exception  of  block  17.  The  proof  seems  to  be  silent  as  to  its  situa- 
tion with  respect  to  the  rest  of  the  property,  and  as  to  what  use  is 
made  of  it.  All  the  case  made  in  regard  thereto  is  ownership, 
merely  by  the  institution.  That  alone  does  not  exempt  from  taxation. 

The  judgment,  except  as  to  block  17,  is  reversed,  and  the  cause 

remanded. 

JudgtMni  retmrsed. 
ScoiT,  0.  J.,  dissenting. 
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Wabash,  St.  Louis  akd  Pacific  Railway  Company  v.  i'bytok. 

(106  DL  684.) 
Bailroad — negligence — lease  to  another  road. 

A  railroad  company  cannot  free  itself  from  liability  for  negligence,  by  an 
agreement  of  lease  placing  its  employees  and  trains  under  the  control  of 
the  manager  of  another  railroad. 

ACTION  for  personal  injury  by  negligence.     The  opinion  statei 
the  case.     The  plaintiff  had  judgment  below. 

Sleeper  <t  Whiion,  for  appellant. 

Frani  Baker,  for  appellee. 

Walker,  J.  It  appears  that  appellant's  cars,  by  a  lease  or  an 
agreement  with  the  Chicago  and  Western  Indiana  Railroad  Com- 
pany, were  i^ermitted  to  run  over  a  portion  of  the  road  of  the 
Chicago  and  Western  Indiana  Railroad  Company,  at  a  station  to 
which  scTcral  railroad  companies  ran,  and  from  which  their  trains 
departed.  By  this  agreement  the  Chicago  and  Western  Indiana 
Railroad  Company  retained  the  control  of  appellant's  passenger 
trains  oyer  that  portion  of  its  track.  By  it  the  servants  of  the 
lessor  directed  and  controlled  appellant's  servants  and  trains  in 
coming  in  and  going  from  the  depot.  The  switch  engine  of  the 
lessor,  under  the  control  of  its  employees,  made  up  appellant's 
trains,  and  its  engines  drew  them  out.  When  appellant  was  per- 
mitted to  perform  that  service  it  was  under  the  direction  of  lessor's 
yard-master,  this  being  the  legal  relation  of  the  two  companies 
by  the  terms  of  the  lease  or  agreement  entered  into  by  them,  A 
train  of  appellant,  on  the  10th  day  of  September,  1881,  left  the 
depot,  when  the  injury  was  received  by  appellee.  The  train  which 
produced  the  injury  was  by  direction  of  the  yard-master  placed  in 
position  for  its  departure,  appellant's  engine  backed  in  and  was 
attached  to  the  baggage  car,  and  whilst  detained  to  receive  the 
baggage  some  one  threw  some  loose  boards  on  the  track,  between 
the  baggage  car  and  the  coaches.  After  receiving  the  baggage  the 
engine  backed,  and  was  attached  to  the  passenger  cars,  and  the 
train  moved  out.  In  removing  the  boards,  the  yard-master  and 
Vol.  XLVI  — 89 
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those  assifitiug  him  left  one  board  projecting  bo  near  the  rail  of  tha 
track  on  the  left  hand  aide  of  the  engine,  that  it  was  struck  bj  the 
end  of  the  bar  of  the  pflot,  and  being  held  down  bj  the  boards  lying 
npon  ity  this  board  was  forced  aronnd  against  a  high  board  fence, 
and  was  driyen  through  the  fence,  and  it  struck  appellee,  who  was 
near  the  fence«  and  not  seen  by  the  engineer,  and  she  was  injured 
by  the  board  striking  her  and  dislocating  her  ankle,  and  her  leg 
was  broken  just  aboTC  the  ankle.  She  brought  suit  in  the  Circuit 
Court  of  Cook  county,  and  recoyercd  a  judgment  against  the  com- 
pany for  $2,500.  The  company  appealed  to  the  Appellate  Court 
for  the  first  district,  where  the  judgment  was  affirmed,  and  the 
case  is  brought  to  this  cpurt. 

Ap])ellant  insists  that  the  injury  was  the  result  of  accident,  and 
not  of  negligence.  The  jury  and  the  Appellate  Court  have  found 
against  this  position.  Whether  it  was  caused  by  accident  or  neg- 
ligence was  a  controTerted  fact,  which  we  have  been  positively 
prohibited  by  statute  from  reviewing  in  this  court  in  this  class  of 
cases.  This  has  been  so  often  repeated  that  it  would  seem  to  be 
an  act  of  supererogation  to  repeat  it  here. 

It  is  next  insisted  that  the  action,  if  any  can  be  maintained,  is 
against  the  Chicago  and  Western  Indiana  Sailroad  Company,  and 
not  against  apjiellant.  We  shall  consider  this  point  with  the  fourth 
of  appellant's  points. 

[Minor  point  omitted.] 

We  now  come  to  the  consideration  of  the  important  and  con- 
trolling question  of  the  case,  and  that  is,  whether  appellant  is  freed 
from  liability  by  placing,  by  the  lease  or  agreement,  its  employees 
and  trains,  at  the  place  where  the  injury  occurred,  under  the  con- 
trol of  the  road-master  of  the  other  road.  Appellant  did  so  as  a 
matter  of  interest  or  choice,  and  not  from  overpowering  necessity. 
When  the  charter  was  granted  the  coqx)ration  became  a  carrier  of 
persons  and  property,  and  the  law  imposed  the  duty  of  common 
carrier,  with  all  the  liabilities  incident  to  the  occupation,  and  the 
responsibility  was  assumed  by  the  corpomtion,  and  imposed  on  it  by 
the  law.  Nor  can  the  corporation  exonerate  itself  from  the  duty 
and  responsibility  by  contract  with  others,  nor  in  any  wise  osca}ie  or 
free  itself  from  the  liability,  unless  released  by  the  general  assembly. 
Appellant  voluntarily  placed  its  engine  and  cars  at  that  ]>lace 
iinder  the  control  and  direction  of  the  employees  of  the  other  road, 
and  for  the  time  being,  and  for  that  purpose,  the  road-master  of 
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the  other  road  became  the  servant  of  appellant.  The  engine  and 
train  belonged  to  appellant ;  the  engine  driver,  the  fireman,  the 
conductor  and  brakeman  on  board  of  the  train  were  its  servants, 
nnder  its  control,  and  the  yard  master,  under  the  agreement,  pro 
hoc  vice,  for  the  time  and  place,  was  its  servant.  Had  the  agree- 
ment not  been  made  he  would  not  have  controlled  the  starting  of 
the  train.  Appellant,  by  the  agreement,  authorized  him  to  act  as 
its  yard  master,  and  to  act  for  it  at  that  time  and  place,  and  it  must 
be  held  resi)onsible  for  his  acts.  The  company  cannot  escape  by 
saying  he  was  employed  and  controlled  by  the  other  road.  Ho  was, 
as  we  have  seen,  the  servant  of  appellant  to  the  full  extent  he 
acted  in  this  case. 

Again  this  company  was  held  to  care  for  the  safety  of  all  persons 
whilst  exercising  its  franchises,  whether  on  its  road  or  the  road  of 
another.  This  was  the  duty  imposed  by  law  when  it  received  its 
franchises,  and  the  duty  inheres  whenever  and  wherever  the  com- 
pany exercises  them.  This  is  a  duty  that  attaches  at  all  times  and 
at  all  places  where  the  company  operates  its  road.  It  was  then  the 
duty  of  ap})ellant,  by  its  servants,  to  see  and  know  tliat  the  tnick 
was  in  a  good  and  safe  condition, —  not  only  to  the  passengers,  but 
to  those  rightfully  near  to  and  liable  to  be  injured  by  its  being  op- 
erated when  in  an  unsafe  condition.  By  slight  attention  this 
danger  could  hare  been  seen  and  avoided.  Appellant  by  the  con- 
tract, for  the  purpose  of  ninuing  into  and  out  of  the  depot,  made 
this  portion  of  the  track  its  own,  and  must  be  responsible  for  all 
injuries  resulting  from  negligence  in  keeping  or  permitting  it  to  be 
in  an  unsafe  condition.  Had  this  part  of  the  road  being  used  by 
appellant  in  fact  belonged  to  it,  and  been  operated  by  its  servants, 
no  one,  we  apprehend,  would  claim  appellant  would  not  be  liable. 
Then  when  it  acquired  the  right  to  so  use  the  road,  and  its  use  to  be 
controlled  by  the  road-master,  and  obstructed  by  him,  or  those  un- 
der him,  apjx^llant  must  be  equally  liable.  By  the  contract  appel- 
lant yielded  instead  of  retaining  the  necessary  control  to  secure 
the  safety  of  other  persons.  Moreover  the  servants  of  appel- 
lant in  charge  of  the  engine  were  not  prohibited  from  seeing  and 
removing  the  obstruction,  and  it  was  their  duty  to  have  seen  and 
removed  it. 

The  law  thus  rendering  appellant  liable,  it  becomes  a  fruitless 
question  in  this  case  to  inquire  whether  the  Chicago  and  Western 
Indiana  Bailroad  Company  was  liable.     If  it  was  then,  appellee  had 
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hat  option  to  bob  either  alone^  and  it  may  be  both,  as  tart  feasors. 
Bat  she  was  not  required  by  any  rule  of  which  we  are  aware  to 
sue  either  one  instead  of  the  other,  or  to  sae  both  jointly.  The 
court  below  instructed  in  accordance  with  the  views  we  have  ex- 
pressedy  and  refused  to  instruct  in  accordance  with  the  views  con- 
tended for  by  counsel  for  appellant,  and  the  giving  and  refusing  of 
the  instructions  was  not  erroneous. 

On  the  entire  record  we  perceive  no  error,  and  the  judgment  of 
the  Appellate  Court  is  affirmed. 

JudgtnerU  affirmed. 
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A  wommn  ezecated  a  deed  while  an  infant  and  married.  Eighteen  montha  after 
the  death  of  her  husband,  and  thirty-two  years  after  attaining  majority , 
she  disafflrmed  the  deed.    Hdd,  a  valid  disaffirmance.* 

CLAIM  of  dower.     The  opinion  states  the  case.     The  claim  was 
denied  below. 

CoUier  £  JBudd,  for  appellant. 

Oearge  S.  Bernard,  Donnan  <t  SamiUon,  and  W,  E.  Briggt, 
for  appellees. 

Lacy,  J.  On  the  9th  of  September,  1846,  B.  R.  Wilson,  and 
Bettie  Wilson,  his  wife,  conveyed  the  maiden  land  of  the  wife  to 
Qeorge  Goodrum,  who  immediately  thereafter  reconveyed  the  same 
to  the  husband,  the  said  B.  B.  Wilson,  which  maiden  land  of  the 
wife  consisted  of  one  undiyided  half  of  a  tract  of  land  called  Cedar 

Lawn,  situated  in  the  county  of  Greensville.     At  the  time  of  this 

* 

*  To  same  effect,  Skmt  ▼.  B(xr6ary&r  (86  Ind.  87),  44  Am.  Bep.  268. 
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conveyance,  the  wife,  Bettie  Wilson,  was  an  infant,  being  then  in 
her  twentieth  year. 

On  the  29th  day  of  February,  1876,  the  said  B.  B.  Wilson  and 
Bettie,  his  wife,  conveyed  the  whole  Cedar  Lawn  tract  of  land  to 
W.  S.  Ooodwyn,  trustee,  to  secure  a  bond  of  $1,463.85,  due  from 
the  said  B.  R  Wilson  to  B.  J.  Lundy  on  the  29th  day  of  February, 
1880.  The  said  B.  &  Wilson  and  Bettie,  his  wife,  continued  to 
live  upon  and  enjoy  and  use  the  said  Cedar  Lawn  tract  of  land  un- 
til the  death  of  the  said  B.  B.  Wilson,  which  occurred  October  27, 

1877.  One-half  this  Cedar  Lawn  tract  of  land  was  the  maiden  prop- 
erty of  Mrs.  Wilson.  The  other  half  was  acquired  by  purchase  by 
the  said  B.  R.  Wilson. 

At  the  December  term  of  the  County  Court,  1878,  of  the  conntj 
of  Greensville,  the  will  of  B.  R.  Wilson  was  admitted  to  record,  in 
which  the  said  Bettie  Wilson  was  named  as  executrix  ;  but  the  said 
Bettie  Wilson  on  that  day  declined  to  take  upon  herself  the  burden 
of  the  trust  imposed  by  the  will. 

At  the  following  March  rules,  W.  J.  Branch,  surviving  partner 
of  himself  and  G.  R.  Bishop,  of  the  late  firm  of  Bishop  and  Branch, 
on  behalf  of  themselves  and  all  other  lien  creditors  of  B.  R.  Wil- 
son, deceased,  instituted  suit  against  the  parties  interested  to  set- 
tle the  estate  of  the  said  B.  R  Wilson,  and  subject  the  same  to 
payment  of  the  debts  of  the  said  B.  R.  Wilson.  In  April  following 
Mrs.  Bettie  Wilson  answered,  and  renounced  all  benefits  of  the 
provisions  made  for  her  by  her  husband's  will,  and  disaffirmed  the 
deed  of  1845,  by  which  during  her  infancy  she  had  parted  with  her 
title  to  an  undivided  moiety  in  the  Cedar  Lawn  tract  of  land  to 
George  Goodrum.  Her  renunciation  is  as  follows:  ''I,  Bettie 
Wilson,  widow  of  B.  R.  Wilson,  deceased,  do  hereby  renounce  the 
benefit  of  the  provisions  made  for  me  by  the  last  will  and  testament 
of  the  said  B.  R.  Wilson,  deceased,  admitted  to  probate  in  the 
County  Court  of  the  county  of  Greensville  at  its  December  term, 

1878,  and  do  hereby  claim  my  rights  at  law  in  the  estate  of  my 
said  husband.  Witness  my  hand  and  seal,  this  23d  day  of  April, 
1879."  Acknowledged  on  the  same  day,  and  admitted  to  record 
May  2,  1879. 

The  allegations  of  the  answer  were  according  to  the  facts  set 
forth  already :  that  she  was  married  in  1844^  in  her  nineteenth 
year ;  conveyed  her  land  by  deed  to  Goodrum  in  1845,  when  she 
was  an  infant ;    continued  in  the  coverture  until  1877,  when  her 
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eoYorture  was  tenninated  by  the  deafii  of  her  husband  ;  that  being 
an  infant  when  she  executed  the  deed  to  Qoodrom  the  act  was 
Toidable,  and  that  she  then  disaffirmed  the  same  ;  that  she  had 
done  no  subsequent  act  to  confirm  the  deed  made  in  infancy ;  that 
within  four  months  from  the  day  when  her  husband's  will  was  ad- 
mitted to  probate  she  had  renounced  the  same. 

Under  the  will  she  was  to  take  the  entire  estate  for  life,  and  be 
'*  at  liberty  to  bequeath  in  fee  simple  right  one^half  of  the  same." 

Under  the  various  decrees  in  this  cause,  the  debts  of  B.  R  Wilson 
were  ascertained,  and  the  cause  matured  for  hearing,  and  the  facts, 
as  stated  aboTe,  being  agreed,  the  Circuit  Court  decreed  the  sale  of 
the  Cedar  Lawn  tract  of  land,  to  pay  the  debts  of  the  said  B.  R 
Wilson,  deceased,  without  assigning  dower  to  the  said  Bettie  Wil- 
son in  the  same,  although  the  account  of  debts,  and  of  the  real 
estate  of  said  Wilson,  as  reported  by  the  commissioner  to  whom  the 
same  had  been  referred,  showed  the  said  real  estate  to  be  worth 
more  than  the  debt  secured  by  the  trust  deed  of  1876,  which  ap- 
pears to  be  the  only  debt  which  is  paramount  to  the  widow's 
dower. 

And  we  find  the  following  in  the  decree  : 

**  And  the  court  being  of  opinion  that  the  defendant,  Bettie 
Wilson,  has  ratified,  approved  and  confirmed,  when  free  from 
disability,  the  deed  made  by  her  during  her  minority  in  the 
proceedings  mentioned,  the  court  doth  so  adjudge,  order  and 
decree,"  and  reserving  the  right  to  make  a  further  inquiry  as 
to  the  personal  property  claimed  as  a  homestead  exemption  by 
the  late  B.  R  Wilson,  and  further  reserving  the  right  to  make  all 
necessary  and  proper  orders  for  the  protection  of  the  dower  interest 
of  the  defendant,  Bettie  Wilson,  in  the  real  estate  in  the  proceedings 
mentioned,  decreed  the  sale  of  the  entire  real  estate  of  the  said  B. 
R  Wilson,  and  also  the  lands  which  we  have  seen  were  the  maiden 
property  of  the  widow. 

Prom  this  decree  Mrs.  Bettie  Wilson,  the  widow,  appealed. 

[Minor  matters  omitted.] 

We  will  now  consider  the  rights  of  the  widow  in  the  undivided 
moiety  of  the  tract  of  land  called  Cedar  Lawn,  which  was  her  maiden 
property. 

it  is  admitted  and  proved  that  the  wife  was  an  infant  when  she 
executed  the  deed  of  1845,  conveying  this  land  to  Goodrum,  wlio 
conveyed  to  her  husband.     This  deed,  being  the  deed  of  an  infant. 
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was  Toidable  when  she  came  oi  full  age.  See  MusiardY.  Wholford, 
15  Gratt.  339.  In  that  case  an  inftuit  sold  his  tract  of  land,  and 
put  the  purchaser  in  possession,  and  ezecnted  a  bond  in  a  penaltj 
with  a  condition  to  make  the  title.  The  infant  on  coming  of  age 
sold  the  land  to  another  person.  This  was  held  to  be  a  disaffirmance 
of  the  contract  made  in  infancy.  The  effect  of  the  disaffirmance  of 
the  first  contract  of  the  infant,  by  his  sale  after  coming  of  age,  was 
held  to  render  the  first  contract  Toid. 

Judge  MoNCUHE,  in  delivering  the  opinion  of  the  court  in  that 
case,  says  :  '^  The  only  contract  binding  on  an  infant  is  the  implied 
contract  for  necessaries ;  the  only  act  which  he  is  under  a  legal 
incapacity  to  perform,  is  the  appointment  of  an  attorney.  All  other 
acts  and  contracts,  executed  or  executory,  are  voidable  or  confirmable 
by  him  at  his  election."  2  Kent  Com.  235  ;  Hare  &  Wallace  notes  in 
case  of  Tucker  v.  Moreland,  1  Am.  Lead.  Cas.  225-267.  When 
a  voidable  contract  of  an  infant  is  disaffirmed  by  him,  it  is  made 
void  ab  initio  by  relation,  and  the  parties  revert  to  the  same  situa- 
tion as  if  the  contract  had  not  been  made.  1  Am.  Lead.  Cas.  259; 
Boyden  v.  Boyden,  9  Mete.  519-^521.  If  the  contract  was  one  of  sale 
by  the  infant,  he  becomes  reinvested  with  his  title  to  the  property, 
and  may  demand  and  recover  it  not  only  of  the  vendee,  but  of  any 
other  person  who  may  have  it  in  possession.  The  right  of  an  infant 
to  avoid  his  contract  is  an  absolute  and  paramount  right  superior 
to  all  equities  of  other  persons,  and  may  therefore  be  exercised 
against  purchasers  from  the  vendee.  1  Am.  Lead.  Gas.  258  ;  Myers 
V.  8aunder^8  Heirs,  7  Dana,  507-521,  and  ffiU  v.  Anderson,  5  Sm.  & 
Marsh.  216-224  The  right  of  an  infant  to  avoid  his  deed  upon 
coming  of  full  age  cannot  now  be  questioned.  How  long  after  full 
age  this  right  subsists,  and  within  what  time  this  disaffirmance  of 
the  voidable  act  must  be  made,  is  a  question  we  will  consider.  Tt 
maybe  assumed  that  such  disaffirmance  of  the  infant,  upon  arriving 
at  full  age,  must  be  within  a  reasonable  time,  for  such  is  the  well- 
settled  doctrine.  What  was  a  reasonable  time  in  this  case  ?  She 
gave  notice  of  her  disaffirmance  within  eighteen  months  after  she 
became  discovert,  and  within  four  months  after  the  admission  of 
her  husband's  will  to  probate  and  record,  as  we  have  already  seen. 
This  was  however  about  thirty-two  years  after  she  attained  her 
majority. 

The  Circuit  Court  in  this  case  decreed  the  sale  of  the  land  of  the 
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infant,  conveyed,  as  we  have  seen,  by  her  in  infancy  to  pay  the 
debts  of  her  husband,  upon  the  ground  that  she  had  not  disaflSrmed 
the  deed  within  a  reasonable  time,  and  that  '^she  had  ratified, 
approved  and  confinned,  when  free  from  disability,  the  deed  made 
by  her  daring  her  minority." 

It  is  well  settled  that  she  could  not  be  required  to  disaffirm  her 
deed  upon  coming  of  full  age.  Daring  her  coverture  she  was  sub 
potesiais  viri.  Her  disability,  daring  her  coverture,  was  even  greater 
than  that  of  an  infant,  and  it  is  settled  that  an  infant  cannot  confirm 
his  deed  daring  his  infancy.  Zauch  v.  ParsonSy  3  Burr.  1794 ; 
Roofy.  Stafford,  7  Cow.  179. 

Why  should  not  the  gi*eater  disability  of  coverture  be  attended 
with  the  same  consequences  P  What  is  a  reasonable  time  to  disaffirm 
is  nowhere  determined  in  such  a  manner  as  to  furnish  a  rule  appli* 
cable  to  all  cases.  The  question  must  always  be  answered  in  view 
of  the  peculiar  circumstances  of  each  case.  8t(U$  v.  Plmsied,  43  N. 
H.  413 ;  Jefikins  v.  Jenkins,  12  Iowa,  195.  It  must  be  admitted 
that  generally  the  disaffirmance  must  be  within  the  period  limited 
by  the  statute  of  limitations  for  bringing  an  action  of  ejectment. 

It  is  obvious  that  delay,  in  some  cases,  could  have  no  justifica- 
tion, while  in  others  it  would  be  quite  reasonable. 

If  an  infant,  who  is  also  a  married  woman,  makes  an  instrument 
voidable  because  of  her  infancy,  the  disability  of  coverture  enables 
her  to  postpone  the  act  of  avoidance  to  a  reasonable  time  after  the 
coverture  is  ended.    2  Bish.  Marr.  Women,  §  516. 

It  is  an  acknowledged  rule,  that  where  there  are  two  or  more  co- 
existing disabilities  in  the  same  person,  when  his  right  of  action 
accrues,  he  is  not  obliged  to  act  until  the  last  is  removed.  2  Sugden 
Vend.  103-482 ;  Mercer' s  Lessee  v.  Selden,  1  How.  37.  This  is 
the  rule  under  the  statute  of  limitations.  But  Mrs.  Wilson  was 
under  disability  to  sue  and  to  avoid  this  deed  until  her  husband's 
death.  During  his  life-time  she  could  have  done  nothing  but  give 
notice,  and  that  simply  ^'  would  have  been  a  vain  thing,"  and  the  law 
does  not  require  the  performance  of  vain  things.  See  Dodd  v. 
BenihaJ,  4  Heisk.  601 ;  Matherson  v.  DaviSy  2  Coldw.  443. 

In  the  former  case  it  was  decided  that  an  infant,  who  is  also  a 
married  woman,  has  the  option  to  dissent  from  her  deed  within  a 
reasonable  time  after  her  discoverture,  though  her  coverture  may 
continue  for  more  than  twenty  years.  And  if  this  were  not  so,  the 
disability  of  coverture,  instead  of  being  a  protection  to  the  wife,  as 
Vol.  XLVI  —  90 
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the  law  intendB,  it  would  be  the  oontrary ;  and  why  should  this  not 
be  80  P  The  person  who  takes  a  deed  from  an  in&nt  fim/B  oofmi^ 
knows  that  she  is  not  9ui  juriSy  and  that  she  will  be  onder  the 
control  of  her  husband  while  the  coTertnre  lasts.  He  is  bonnd  also 
to  know  that  she  is  an  infant  He  assomee  therefore  the  risk  at- 
tending both  these  disabilities.  These  are  general  principles  ap- 
plying  to  all  cases  of  like  kind. 

In  the  case  at  bar  the  principles  are  not  altered  by  the  reconyey- 
ance  to  her  husband.     See  Sims  t.  Bv&rhardiy  12  Otto,  300. 

We  are  aware  that  the  decisions  respecting  the  disaffirmance  of 
an  infant's  deed  are  not  in  entire  harmony  with  each  other.  While 
it  is  generally  agreed  that  the  infant  to  avoid  it  must  disaffirm  it 
within  a  reasonable  time  after  his  majority  is  attained,  they  differ 
as  to  what  constitutes  disaffirmance  and  as  to  the  effect  of 
mere  silence.  When  there  is  nothing  more  than  silence,  many 
cases  hold  that  an  infant's  deed  may  be  avoided  at  any 
time  after  reaching  his  majority  until  he  is  barred  by  the  statute 
of  limitations,  and  that  silent  acquiescence  for  any  period  less  than 
the  period  of  limitation  is  not  a  bar.  See  Irvine  v.  Irvine,  9  Wall. 
617.  See  also  Proui  v.  Wiley,  28  Mich.  164 ;  and  Lessee  of  Drake 
v.  Ramsey,  5  Ohio,  251. 

In  the  case  of  Sinis  v.  Everhardi,  supra,  Justice  Stbovo  says 
further :  **  We  think  the  preponderance  of  authority  is,  that  in 
deeds  executed  by  infants  mere  inertness  or  silence  continued  for 
a  less  period  than  that  prescribed  by  the  statute  of  limitations,  un- 
less accompanied  by  affirmative  acts  manifesting  an  intention  to  as- 
sent to  a  conveyance,  will  not  bar  the  infant's  right  to  avoid  the 
deed.  And  these  confirmatory  acts  must  be  voluntary.  As  we 
have  said,  any  one  who  is  under  a  disability  to  make  a  contract 
cannot  confirm  one  that  is  voidable,  or  what  is  the  same  thing,  can- 
not disaffirm  it.  An  affirmance  or  a  disaffirmance  is  in  its  nature 
a  mental  assent,  and  necessarily  implies  the  action  of  a  free  mind, 
exempt  from  all  constraint  or  disability."     Same  case. 

Mrs.  Wilson  did  no  act  in  this  case  to  affirm  her  deed  of  1845, 
made  during  infancy.  Within  a  short  period  after  she  came  of  age, 
and  was  relieved  of  the  disability  of  coverture,  she  disaffirmed  her 
deed  made  during  her  infancy.  This  deed  is  thereby  rendered 
void.  The  trust  deed  of  1876  was  made  during  coverture,  and  can- 
not be  regarded  as  affirming  the  deed  made  in  infancy  upon  the 
principles  already  stated. 
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But  this  deed  was  acknowledged  in  the  mode  prescribed  by  law 
for  married  women,  and  is  binding  upon  the  wife  as  to  the  debt 
therein  secared  and  no  farther,  and  the  Oircoit  Court  erred  in  de- 
ciding that  the  execution  of  this  trust  deed  by  the  wife  to  secure 
a  particular  debt  operated  as  an  affirmance  of  the  deed  of  1845, 
made  daring  infancy,  and  so  extended  its  operation  beyond  the 
debt  secured  by  its  terms,  and  for  the  benefit  of  creditors  not 
parties  to  the  deed.  The  Circuit  Court  erred  in  decreeing  the  sale 
of  the  Cedar  Lawn  tract  of  land  without  first  deciding  the  same, 
so  as  to  saye  to  the  wife  her  undiyided  moiety  which  was  her  maiden 
property,  and  in  selling  the  residue  without  laying  ofF  and  assign- 
ing to  the  widow  her  dower  in  kind  by  metes  and  bounds,  or  first 
ascertaining  that  it  was  impracticable  to  so  assign  the  dower. 

As  we  haye  said,  the  Cedar  Lawn  tract  of  land  is  liable  to  the 
Lundy  debt  secured  by  the  trust  deed  of  1876,  and  may  properly 
be  subjected  to  its  payment,  and  the  one-half  belonging  to  the 
husband,  B.  R  Wilson,  is  liable  to  the  other  debts  mentioned  in  the 
record  only  after  dower  assigned,  and  the  undiyided  moiety  of  the 
wife  is  not  liable  to  any  debt  except  the  Lundy  debt. 

Decree  reversed. 


Westebk  TJkiok  Tblbgbaph  Cohpakt  y.  Betkolds. 

(77  Va.  173.) 

Tekffraph  company  —  cipher  despatch  ^failure  to  tranem^. 

Under  a  Btatate  rendering  telegraph  companies  liable  in  damages  for  failure  to 
transmit  despatches,  a  companj  altogether  failing  to  transmit  a  cipher 
despatch  which  it  undertakes  to  deliver,  is  liable  in  damages  as  if  the 
message  had  been  intelligible.    (See  note,  p.  731 ) 

ACTION  of  damages  for  non-deliyery  of  telegram.   The  opinion 
states  the  case.    The  plaintifF  had  judgment  below. 

Robert  Siilee,  for  appellant. 

Richard  Wcdke,  for  appellees. 

Lacy,  J.     On  the  17th  day  of  October,  1878,  Reynolds  Bros., 
of  Norfolk,  presented  at  the  office  of  the  Western  Union  Telegraph 
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Gompany,  in  that  city,  a  dispatcli  to  be  sent  over  said  company's 
line  from  Norfolk  to  Manchester,  England.  The  telegraph  com- 
pany, the  plaintiff  in  error,  receiyed  this  message  together  with  the 
usual  charges  of  the  company  for  sending  a  message  of  like  kind^ 
and  undertook  to  send  it  forward. 

This  dispatch  was  never  sent  from  the  company's  office  in  Nor- 
folk, and  so  never  reached  its  destination  in  Manchester,  England. 

For  the  failure  to  send  this  dispatch)  the  telegraph  company  was 
sued  by  the  said  Reynolds  Brothers  in  the  corporation  court  of  the  city 
of  Norfolk,  in  September,  1879.  When  this  suit  mature^  and 
came  on  for  trial,  there  was  a  verdict  for  the  plaintiff  for  $1,347. 10> 
and  judgment  was  entered  against  tli?  defendant  company  accord- 
ingly on  the  21st  day  of  April,  1880. 

From  this  judgment  the  telegraph  company  applied  to  this 
court  for  a  writ  of  error  and  supersedeas,  which  was  awarded  on  the 
6th  day  of  July,  1880. 

The  delinquency  of  the  telegraph  company  seems  to  be  as  frankly 
and  clearly  admitted  by  the  appellant,  as  it  is  charged  and  proved 
by  the  appellecF.  There  is  no  question  here,  as  there  was  none  in 
the  corporation  court  of  Norfolk,  as  to  the  neglect  and  entire  fail- 
ure of  the  telegraph  company  to  send  the  dispatch  intrusted  to  it 
for  transmission  ;  and  as  there  is  an  admission  of  their  liability  to 
damages  iu  the  case,  the  only  question  at  issue  between  the  parties 
is  the  measure  of  damages. 

And  it  is  admitted,  and  is  equally  clear  from  the  evidence  in  the 
case,  that  the  actual  loss  sustained  by  the  Reynolds  Brothers  was 
the  amount  found  by  the  jury  of  $1,347.10,  nothing  being  added 
by  the  jury  as  punitive  or  vindictive  damages.  The  appellant  in- 
sists that  the  only  damages  for  which  it  was  liable  was  for  the  price  of 
the  message  actually  paid  them.  The  question  then  brought  by 
this  case  before  this  court  is,  what  is  the  measure  of  damages  for 
which  a  telegraph  company  is  liable  upon  a  failure  to  send  a  dis- 
patch received  for  transmission,  and  upon  which  the  usual  charges 
of  the  company  had  been  paid  under  the  laws  of  this  State. 

The  statute  of  Virginia  in  regard  to  the  transmission  of  dis- 
patches by  telegraph  companies  is  as  follows  : 

'^  It  shall  be  the  duty  of  every  telegraph  company  doing  business 
in  this  State,  to  receive  dispatches  from  and  for  other  telegraph 
companies  or  lines,  and  from  and  for  any  person ;  and  upon  the 
payment  of  the  usual  charges  therefor,  according  to  the  regulations 
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of  the  company,  to  transmit  the  same  faithfully  and  impartially^ 
and  as  promptly  as  practicable,  and  in  the  order  of  delivery  to  the 
said  company. 

''  For  every  &ilare  to  transmit  a  dispatch  faithfully  and  imparti* 
ally,  and  for  every  failure  to  transmit  a  dispatch  as  promptly  as 
practicable,  or  in  the  order  of  its  delivery  to  the  company,  the 
company  shall  forfeit  the  sum  of  one  hundred  dollars  to  the  person 
sending,  or  wishing  to  send  such  dispatch,  and  shall  moreover  be 
liable  to  an  action  for  damages  by  any  party  aggrieved."        *        * 

Section  2,  chap.  65,  Code  of  1873,  page  619. 

This  statute  was  enacted  by  the  legislature  in  1866,  and  has 
never  been  amended,  altered  or  repealed,  and  is  the  law  in  Virginia. 
This  statute  provides  for  a  penalty  of  one  hundred  dollars  in  every 
case  of  a  failure  to  send  a  dispatch  as  required  by  law,  and  gives 
moreover,  in  addition,  an  action  for  damages  to  any  party  aggrieved 
by  the  failure  of  any  telegraph  company  to  send  a  dispatch  in  ac- 
cordance with  the  requirements  of  the  law.  This  statute  has  never 
been  construed  by  the  courts.  The  only  reported  case  in  this  State 
was  decided  before  the  passage  of  the  act.  That  is  the  case  of  the 
Washington  and  New  Orleans  Telegraph  Co.  v.  Hobson^  16  Gratt 
122.  Judge  Daniel  delivered  the  opinion  of  the  court,  which 
was  unanimous.  That  case  was  not  referred  to  by  counsel  who 
argued  this  case  on  either  side. 

That  was  an  action  on  the  case  in  the  Circuit  Court  of  the  city 
of  Eichmond,  instituted  by  John  C.  Hobson  &  Son  v.  The  Wash- 
ington and  New  Orleans  Telegraph  Co.  The  said  Hobson  & 
Son,  on  the  2d  of  March,  1854,  delivered  to  the  telegraph  com- 
pany, at  Richmond,  a  message  to  Smith  &  Co.,  of  Mobile,  and 
paid  the  sum  demanded  for  its  transmission.  The  message 
ordered  the  purchase  of  five  hundred  bales  of  cotton.  The  mes- 
sage was  changed  in  transmission  to  read  twenty-five  hundred 
instead  of  five  hundred.  Suit  was  instituted  and  tried  Novem- 
ber term,  1855 ;  the  verdict  was  for  17,341.45,  with  interest. 
That  case  was  considered  and  decided  in  this  court  upon  many 
questions  growing  out  of  the  circumstances  of  that  particular  trans- 
action, the  proceedings  on  the  trial,  and  the  instructions  given  and 
refused  by  the  court,  which  are  not  applicable  to  this  case.  In  that 
case  however  it  was  decided,  among  other  things,  that  in  an  action 
against  a  telegraph  company  for  damages  sustained  by  the  plaintiffs 
by  the  alteration  of  a  message  sent  on  their  line,  whereby  an  ordez 
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to  the  plaintiffs'  factors  in  Mobile  to  buy  five  hundred  bales  of  cotton 
was  altered  to  twentj-fiye  hundred  bales,  but  not  charging  negligence 
in  the  company,  an  instruction  that  the  defendants  are  not  respon- 
sible as  common  carriers,  but  only  as  general  agents,  for  such  gross 
negligence  as  in  law  amounts  to  fraud,  is  not  authorized  by  the 
pleadings,  and  was  properly  refused.  In  such  case,  if  the  company 
is  liable  to  the  plaintiffs  for  damages  arising  from  the  alteration  of 
the  message,  the  measure  of  these  damages  is  what  was  lost  on 
the  sale  at  Mobile  of  the  excess  of  the  cotton  above  that  ordered, 
or  if  not  sold  there  what  would  have  been  the  loss  of  the  sale  of  the 
cotton  at  Mobile  in  the  condition  and  circumstances  in  which  it 
was  when  the  mistake  was  ascertained,  including  in  such  loss  all 
the  proper  costs  and  charges  thereon.  The  court  leaves  open  the 
question  whether  the  telegraph  company  could  be  held  liable  as 
common  carriers,  because  the  question  was  not  properly  raised  in 
that  case.  Judge  Daniel  in  his  opinion  says:  *'It  was,  I  think, 
the  duty  of  the  defendants  in  error,  as  soon  as  they  were  apprised 
of  the  mistake  or  alteration  in  their  message,  and  of  the  purchase 
by  their  factors  of  the  two  thousand  and  seventy-eight  bales  of  cot- 
ton, if  they  intended  to  hold  the  company'responsible  for  the  excess 
of  the  cotton  over  the  five  hundred  bales  of  cotton,  to  have  notified 
the  company  of  such  intention,  to  have  made  a  tender  of  such  ex- 
cess to  the  company  on  the  condition  of  its  paying  for  the  same, 
and  all  the  charges  incident  to  the  purchase,  etc.  The  principles 
and  rules  regulating  the  subject  required,  as  I  conceive,  a  sale  of 
said  five  hundred  bales  of  cotton  also  at  the  nearest  market.  In 
that  case  the  company  had  offered  to  take  the  purchase  of  the  cot- 
ton upon  themselves,  and  this  offer  had  been  refused.  In  the 
judgment  of  the  court  we  find  the  following:  "  That  the  said 
Circuit  Court  ought  to  have  instructed  the  jury  that  in  case  they 
should  find  for  the  said  defendant  in  error,  they  should,  in  fixing 
the  amount  for  which  to  render  their  verdict,  ascertain  the  loss 
sustained,  etc.  From  the  comparative  obscurity  of  the  whole  sub- 
ject at  that  time,  and  in  that  case  growing,  in  great  measure,  out 
of  the  subsequent  transactions  of  the  parties  with  the  two  thousand 
and  seventy-eight  bales  of  cotton  which  was  purchased  under  this 
mistake,  the  court  was  debarred  from  passing  upon  many  questions 
thereon,  but  the  measure  of  damages  does  not  seem  to  have  been  in 
doubt,  and  was  dechired  to  be  the  loss  sustained  by  the  send- 
ers of  the  message  in  consequence  of  the  mistake  or  neglect  4)f 
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the  telegraph  company.  At  the  time  of  the  decisioQ  of  this  case 
there  was  no  law  in  Virginia  which  declared  specially  that  it  should 
be  the  duty  of  the  telegraph  company  to  promptly  send  a  message 
under  a  penalty. 

Since  that  time>  as  we  have  seen,  to-wit,  in  1866»  a  law  has  been 
enacted  by  which  a  telegraph  company  is  so  comnumded  and  di- 
rected, and  eyery  telegraph  company  which,  since  that  time,  has 
refused  or  failed  to  transmit,  as  promptly  as  practicable,  a  dis- 
patch delirered  to  it  upon  which  the  usual  charges  hare  been 
paid  according  to  the  regulations  of  the  said  company,  has  violated 
a  statute  of  this  State.  And  by  the  general  law  of  this  State,  any 
person  injured  by  the  yiolation  of  any  statute  may  recoyer  from 
the  offender  such  damages  as  he  may  sustain  by  reason  of  the  vio- 
lation. 

See  fifth  section,  chapter  145,  Oode  1873,  which  is  as  follows: 
'*  Any  person  injured  by  the  violation  of  any  statute  may  recover 
from  the  offender  such  damages  as  he  may  sustain  by  reason  of  the 
violation,  although  a  penalty  or  forfeiture  for  such  violation  be 
thereby  imposed,  unless  the  same  be  expressly  mentioned  to  be  in 
lieu  of  such  damages."  This  statute  was  adopted  upon  the  recom- 
mendation of  the  revisers  in  their  report  to  the  general  assembly 
in  1847,  and  was,  as  reference  to  their  report  shows,  recommended 
and  adopted  as  a  genei*al  statute,  and  it  seems,  in  terms,  to  pro- 
vide for  the  measure  of  damages  in  any  case  in  which  there  shall 
be  an  injury  resulting  from  the  violation  of  any  statuto  in  this  State. 

But  it  is  earnestly  contended  that  this  is  nob  the  rule  for  tl^ 
measure  of  damages  in  the  case  of  a  neglect  on  the  part  of  a  tele- 
graph company  to  comply  with  the  law.  It  is  argued  with  much 
subtlety  that  a  telegraph  company  deals  with  an  agent  which  no 
power  can  chain,  and  which  brings  to  nought  the  utmost  diligence 
and  best  endeavor,  and  no  reasonable  man  would  expect  a  company 
to  contract  against  the  freaks  of  the  lightning  or  the  electric  cur- 
rent. However  all  that  may  be  in  cases  to  which  it  may  be  appli- 
cable, it  is  not  involved  in  this  case.  This  is  a  case  of  the  utter 
failure  of  the  company  to  send,  or  attempt  to  send,  the  dispatch. 
The  dispatch  was  delivered  to  the  said  company,  and  was  not  sent 
over  the  lines  at  all. 

It  is  also  admitted  by  the  appellant  that  in  ordinary  cases  of  dis- 
patches of  a  business  character,  plainly  written  and  easily  under- 
stood, the  measure  of  damages  would  be  such  as  were  actually 
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oaased,  measured  by  the  actual  loss  sustained  by  the  sender  ou  ac- 
count of  the  failure  to  send  the  dispatch  ;  but  it  is  claimed  that  if 
the  dispatch  is  written  in  what  is  called  cipher  dispatch,  unintel- 
ligible to  all  but  the  sender  and  receiver^  in  such  case  the  appellant 
claims  that  the  measure  of  the  damages  is  only  what  was  paid  by 
the  sender  to  the  company  for  the  dispatch. 

In  this  case  the  dispatch  consisted  of  nine  letters^  to-wit:  '*  N. 
a.  r.  r.  e.  e.  n.  d.  a."    Connected  they  have  no  meaning  to  the  un- 
initiated, and  separated  they  still  signify  nothing  without  the  key. 
The  address  was  also  in  cipher,  but  was  registered  at  the  office  of 
the  company  with  the  translation,  and  the  dispatch  was  directed  to 
be  sent  to  Manchester^  England.     If  the  said  message  had  been 
translated  at  the  company's  office,  then  it  is  conceded  that  tho 
measure  of  damages  would  have  been  such  loss  as  was  actually  sus- 
tained by  the  sender  ;  but  if  it  had  been  translated,  and  had  been 
intelligible,  it  would  not  haye  been  sent,  if  the  failure  to  send  was 
either  the  result  of  accident  or  of  willful  negligenoc.    It  may  be  of 
profit  to  briefly  examine  the  decisions  under  which  this  distinction 
has  grown  up  in  the  courts  between  what  is  called  cipher  dispatches 
and  those  that  are  intelligible.     It  will  not  be  possible,  without  too 
great  consumption  of  time  and  too  much  swelling  the  proportion 
of  tliis  opinion,  to  examine  all  tho  cases  reported  on  this  subject, 
for  although  tho  earliest  cases  are  yet  recent,  tho  citsitions  in  this 
case  sliow  that  the  decisions  already  reach  over  all  the  States  of  this 
XJjiiju,  and  over  other  countries,  and  although   but  a  few  yciUi 
Imve  elapsed  since  the  invention  of  the  electric  tclegniph,  it  id  al- 
ready in  very  general  use.     **  It  joins  provinces  and  tuitions,  se^w* 
rated  by  streams  and  seas,  and  now  covers  our  country  and  sjKins 
tho  ocean  between  the  two  great  oontinents,  and  wherever  it  exists 
it  is  largely  used  as  an  instrument  of  communication  for  sociali 
business,  or  political  enterprise.     In  Europe  and  in  this  country 
there  are  laws  regulating  the  construction,  establishment  and  use 
of  the  electric  telegraph,  and  they  embrace  a  wide  extent  and  vari* 
ety  of  topics."   We  have  to  do  in  this  case  chiefly  with  the  contract 
between  the  sender  of  a  message  and  the  telegraph  company  and 
tlic  breaches  of  this  contract. 

Tlio  legal  character  of  a  company,  working  a  telegraph  line,  has 
been  the  subject  of  adjudication  in  many  cases.  In  some  cases 
they  have  been  distinctly  lield  to  be  common  carriers,  and  in  othen 
that  has  been  asserted  with  some  qualifications  —  in  the  only  case 


PEBRUABY  TERM,  1883.  721. 

Western  Union  Teleg^ph  Company  ▼.  Reynolds. 

in  this  state  where  this  subject  has  been  considered  the  question 
has  been  left  open,  as  we  have  seen  already  in  considering  that  case^ 
In  the  case  of  Parks  v.  Alia  California  Tei.  Co.,  13  Cal.  423,  the 
court  says:  "  The  niles  which  govern  the  liability  of  the  telegraph 
company  are  not  new,  they  are  old  rules  applied  to  new  circum- 
stances. Such  companies  hold  themselves  out  to  the  public  as  en- 
gaged in  a  particular  branch  of  business,  in  which  the  interests  of 
the  public  are  deeply  concerned.  They  propose  to  do  a  certain  ser- 
vice for  a  given  price.  There  is  no  diiBference  in  the  general  nature 
of  the  legal  obligation  of  the  contract  between  carrying  a  message 
along  a  wire  and  carrying  goods  or  a  package  along  a  route.  The 
physical  agency  may  be  different,  but  the  essential  nature  of  the 
contnict  is  the  same.  In  both  cases  the  contract  is  binding,  and 
tlie  resposibility  of  the  parties  is  governed  by  the  same  general 
niles."  In  McAndr&ios  v.  Electric  Telegraph  Company,  33  Eng. 
L.  and  Eq.  180,  telegraph  companies  are  spoken  of  as  being  in  the 
position  of  carriers,  who  would  bo  liable  at  common  law,  but  who 
may  limit  their  liability  by  special  notice ;  but  the  only  question 
before  the  court  in  that  case  was  the  reasonableness  of  the  regula- 
tion relieving  the  company  from  liability  for  unrepeated  messages. 
A  similar  view  was  taken  in  Bowen  v.  Lake  Erie  Tel.  Co.,  1  Am. 
Law  Reg.  685,  where  it  wjis  held  that  telegraph  companies,  holding 
themselves  out  to  transmit  dispatches  correctly,  are  under  obliga- 
tion so  to  do  unless  prevented  by  causes  over  which  they  have  no 
control.  In  Baldwin  v.  United  States  TcJrgrnph  Company^  1  Lans. 
125^  these  companies  are  regarded  substantially  as  common  carriers. 
In  Bimey  v.  N.  T,  and  Wash.  Printing  Telegraph  Co.,  18  Md. 
341,  it  is  held  that  the  telegraph  companies  cannot  be  held  respon- 
sible as  common  carriers  are  at  common  law  for  the  safe  delivery  of 
their  messages  ;  tliat  a  telegraph  company,  owing  to  the  innumer- 
able causes  which  may  disturb  the  security  of  its  lines,  would  be 
almost  as  often  open  to  liability  because  of  the  providences  of  God 
unknown  to  it,  as  because  of  any  other  reason,  and  should  be  re- 
garded as  a  bailee  performing  for  its  employer,  through  its  agents, 
a  work  according  to  certain  rules  and  regulations  ;  and  in  De  Rutle 
V.  N.  r..  Alb.  and  Buffalo  Tel.  Co.,  1  Daly,  547,  the  Court  of  Com- 
mon Pleas  say  :  ''These  reasons  which  are  usually  assigned  for  the 
extraordinary  responsibility  of  common  carriers  cannot  bo  regarded 
to  the  same  extent  as  applicable  to  telegraph  companies,  noi  are 
there  any  reasons  in  our  judgment  why  they  should  bo  held  liablo 
V0L.XLVI— 91 
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to  any  extent  to  the  responsibility  of  insurers  for  the  correct  trans- 
mission and  deliyery  of  intelligence." 

Similar  yiews  are  expressed  by  the  Supreme  Court  of  New  York 
in  Breese  t.  27.  S.  Telegraph  Co.,  45  Barb.  274,  and  by  the  Supreme 
Court  of  New  York  in  the  case  of  Leonard  v.  JV.  T.,  etc.,  JV.  Co., 
41  N.  Y.  544 ;  s.  0.,  1  Am.  Sep.  46  ;  and  in  New  York  and  Wash. 
Tel  Co.  y.  Dryburg,  35  Penn.  St.  298  ;  Shidda  y.  Wash,  and  New 
Orleans  Tel  Co.,  11  Am.  L.  Jour.  311 ;  West  U.  Tel  Co.  v, 
Carew,  15  Mich.  525. 

And  in  the  case  of  J^/itf  y.  Am.  Tel.  Co.,  13  Allen,  226,  it  was 
held  that  the  provisions  of  the  statutes  of  Massachusetts  concerning 
telegraph  companies  apply  to  foreign  companies  doing  business  in 
that  State.  While  is  seems  from  an  examination  of  many  decisions, 
that  the  weight  of  judicial  opinion  is  that  telegraph  companies  are 
not  common  carriers  in  the  strict  sense  of  the  term,  yet  on  account 
of  the  public  nature  of  their  employment  they  haye  been  held  ia 
many  cases  to  a  very  similar  degree  of  responsibility.  In  the  case 
of  Baldwin  y.  U.  8.  Tel  Co.,  cited  aboye,  it  is  held  that  ''  Although 
telegraph  companies  are  not,  strictly  speaking,  public  carriers,  for 
the  reason  that  they  do  not  haye  tangible  i)osses8ion  of  goods,  which 
can  be  destroyed  or  stolen,  yet  from  the  public  nature  of  their  em- 
ployment, the  important  matters  confided  wholly  to  their  care  and 
the  skill  and  fidelity  required  in  the  proper  performance  of  their 
duties,  their  legal  characteristics  become  so  analogous  to  those  of 
common  carriers  that  the  law  must  consider  them  as  such,  subject 
only  to  such  modifications  as  the  peculiar  nature  of  their 
business  rendera  necessary.  And  also  in  a  case  already  cited  it  is 
said  :  **  Like  the  business  of  common  carriers,  the  interest  of 
the  public  are  so  largely  incorporated  with  it  that  it  differs  from 
ordinary  bailments,  which  parties  are  at  liberty  to  enter  into  or 
not,  as  they  please."  The  common  caiTier  makes  his  contracts 
under  special  rules  of  law.  The  essentials  of  these  are  that  he  is 
regarded  as  a  qmtsi  public  officer  entering  into  definite  relations 
with  the  public,  and  haying  on  this  ground  some  peculiar  rights 
and  some  peculiar  obligation.  Another  obligation  of  the  common 
carrier  is  that  he  is  bound  to  treat  all  the  public  alike,  and  to  carry 
all  goods  offered  to  them.  This  is  required  by  many  of  the  statutes 
of  other  States  and  is  certainly  required  by  the  statute  of  Virginia 
of  telegraph  companies.  The  telegraph  companies  adyertise  pub- 
licly that  they  will  transmit  messages.     This  is  an  offer  to  the  pub- 
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lie  and  to  all  who  compose  it,  and  when  any  one  to  whom  this  offer 
is  made  accepts  it  by  tendering  a  message,  the  offer  and  acceptance 
constitute  a  contract ;  this  is  like  a  common  carrier. 

It  cannot  however  be  claimed  that  the  obligation  of  a  telegraph 
company  to  send  a  message  grows  entirely  out  of  the  contract  with 
the  sender  in  Virginia ;  in  this  State  the  obligation  rests  upon  them 
for  the  accurate  transmission  and  faithful  delivery  of  messages 
under  the  statute,  as  we  have  seen,  as  it  does  upon  innkeepers, 
common  carriers,  and  the  like,  npon  whom  legal  duties  rest,  result- 
ing from  their  occupation  and  profession,  and  who  owe  a  duty  to  the 
public  irrespective  of  their  engagements  in  particular  instances. 
See  Heyward  v.  McCracken,  2  How.  608.  In  the  case  of  Placard 
V.  United  Kingdom  Tel  Co,,  L.  R.,  4  Q.  B.  707,  the  Court  of 
Queen's  Bench  say :  "  We  cannot  agree  with  the  judgment  given 
in  the  American  courts  in  the  cases  cited  in  the  argument,  that 
there  is  any  analogy  between  a  consignment  of  goods  through  a  car- 
rier and  the  transmission  of  a  telegram,  the  obligation  of  the  com- 
pany rests  entirely  upon  contracts."  As  we  have  seen,  this  cannot 
be  true  in  any  State  or  country  where  the  obligation  rests  upon 
them  under  the  statute,  and  where  there  is  an  obligation  resting 
upon  them  under  the  statute  to  send  a  telegram  in  advance  of  any 
contract  whatever ;  and  in  Virginia  a  telegraph  company  cannot  re- 
fuse to  make  the  contract  with  the  sender  without  violating  a  penal 
statute  of  this  State ;  and  if  they  are  under  obligations,  which  they 
cannot  avoid,  to  send  every  dispatch  which  is  offered,  how  can  their 
obligation  be  said  to  rest  upon  the  contract  alone  ?  Their  obliga- 
tions under  the  laws  of  this  State  are  such  that  they  are  com- 
pelled to  make  the  contract,  and  when  it  is  made  by  receiving 
the  message  and  the  price  for  its  transmission,  according  to  their 
own  regulations,  they  are  under  obligation  to  send  it,  both  under 
their  contract  to  send  it  and  under  the  law  which  makes  it  their 
duty  to  send  it.  See  Heyward  v.  McCracken,  cited  above.  And 
to  this  end  they  are  bound  to  have  suitable  instruments  and  com- 
petent servants,  and  see  that  the  service  rendered  to  applicants  is 
rendered. with  the  care  and  skill  which  its  peculiar  nature  requires. 

In  the  case  of  Sweailand  v.  Illinois  <S  Miss,  Tel  (7o.,  17  Iowa, 
433,  after  the  message  was  received  the  instrument  began  to  splut- 
ter, and  it  turned  out  that  the  message  was  inaccurately  sent. 
Upon  the  trial  it  was  proved  that  the  instrument  was  defective,  and 
the  company  was  held  liable.     They  must  send  messages  in  the 
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order  in  which  they  are  received,  except  in  such  cases  as  the  statute 
authorizes  perierences  to  the  goTemment,  etc.,  and  they  must  send 
them  with  promptitude. 

In  the  message^blanks  now  commonly  used,  the  conditions  are 
printed  upon  the  face  of  the  paper  in  such  a  manner  as  to  make 
them  a  part  of  the  contract  for  transmission.  This  the  company 
may  do,  provided  the  conditions  are  reasonable,  as  they  are  entitled 
to  make  all  reasonable  rules  for  the  conduct  of  their  affairs.  This 
reasonableness  will  be  dependent  upon  the  circumstances  of  the  case 
and  the  rulings  of  the  court  applying  the  law  to  the  facts.  By  these 
rules  they  may  require  prepayment  under  our  statute,  and  other 
stipulations,  such  as  an  application  for  redress  within  a  reasonable 
time,  and  due  notice  of  any  claim  for  damages  within  a  reasonable 
time ;  and  these  regulations  must  be  applied  with  due  regard  to 
rights  of  senders.  A  rule  that  the  company  would  not  be  answer- 
able for  damages,  unless  the  claim  was  presented  within  sixty  days 
after  the  message  was  sent,  was  held  reasonable  and  obligatory  on  the 
sender,  who  had  notice  of  it,  in  Wolf  v.  Wesiem  Union  TeL  Co.^ 
62  Penn.  St.  83;  8.  c,  1  Am.  Rep.  387;  but  if  it  should  turn  out 
from  any  cause  that  knowledge  of  the  injury  was  withheld  by  the 
company  or  their  agents  unreasonably,  or  that  the  message  was  not 
sent  at  all,  and  information  did  not  come  to  the  sender  until  the 
expiration  of  the  company's  period  of  limitation,  the  ruling  would 
seem  to  be  properly  the  other  way. 

These  conditions  must  not  only  be  reasonable,  but  they  must  be 
reasonably  construed;  and  a  company  would  not  be  held  able  thus 
to  make  a  contract  against  all  liabilities,  nor  indeed  against  any 
liability  imposed  by  the  law  upon  them,  nor  relieve  themselves 
from  liability  for  the  improper  negligent  conduct  of  its  servants. 

See  the  case  of  Sxpress  Co.  v.  Caldwelly  21  Wall.  265.  Telegraph 
companies,  like  railroad  companies,  owe  important  duties  to  the  pub- 
lic. Generally  there  are  no  competing  lines,  and  if  so  the  business 
is  necessarily  in  the  hands  of  a  few.  These  companies  must  act  in 
good  faith  toward  the  public,  and  cannot  by  general  conditions  de- 
mand unreasonable  concessions  from  those  proposing  to  send 
messages. 

It  is  not  necessary  to  discuss  what  might  lawfully  be  done  by  a 
special  contract,  but  companies  cannot  adopt  general  printed  rules, 
exacting  as  a  condition  for  sending  messages  that  the  sender  shall 
exonerate  or  release  the  company  from  damages  caused  by  defective 
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instraments,  or  by  want  of  proper  skill  in  the  operators,  or  by  their 
failure  to  use  due  care.  See  Oildersleeve  v*  U.  8.  Tel.  Co.,  29  Md. 
232. 

In  Baldwin  v.  U.  S.  Tel.  Co.,  1  Lans.  125,  it  was  held  with  re- 
gard to  notices  limiting  the  liability  of  the  company,  that  '^the 
same  rule  applied  to  them  as  to  common  carriers,  and  tliat  their 
liability  would  not  be  limited  by  the  notices,  even  if  brought  to  the 
knowledge  of  the  sender."  The  same  rule  has  been  applied  in 
many  other  cases.  When  a  company  has  once  been  ascertained  to 
be  liable  for  damages  under  the  rules  and  principles  stated  above, 
in  this,  as  in  every  other  case,  the  measure  of  tliese  damages  must 
be  fixed  by  some  rule  which  should  be  generally  understood  and 
well  settled.  We  have  seen  one  Virginia  statute  upon  this  case  in 
this  regard.  The  rule  of  damages  is  thus  laid  down  by  Eakle,  J., 
in  the  case  abready  cited  of  Leonard  v.  N.  JT.,  etc.,  Tel.  Co.,  41  N. 
Y.  544;  s.  0.,  1  Am.  Rep.  446:  '^  The  meajsure  of  damages  to  be 
applied  to  cases  as  they  arise  has  been  a  fruitful  subject  of  discus- 
sion in  the  courts."  The  difSculty  is  not  so  much  in  laying  down 
general  rules  as  in  applying  them.  The  cardinal  rule  undoubtedly  is 
that  the  one  party  shall  recover  all  the  damages  wliich  have  been 
occasioned  by  the  breach  of  contract  by  the  other  party.  But  this 
rule  is  modified  in  its  application  by  two  others.  The  damages 
must  flow  directly  and  naturally  from  the  breach  of  contract,  and 
they  must  be  certain  both  in  their  nature  and  in  respiact  to  the 
cause  from  which  they  proceed.  Under  this  latter  rule,  specula- 
tive, contingent  and  remote  damages,  which  cannot  be  directly 
traced  to  the  breach  complained  of,  are  excluded.  Under  the 
former  rule  such  damages  are  only  allowed  as  may  fairly  be  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties,  when 
they  made  the  contract,  as  might  naturally  be  expected  to  follow 
its  violation.  It  is  not  requig*ed  that  they  must  have  contemplated 
the  actual  damages  which  are  to  be  allowed;  but  the  damages  must 
be  such  as  the  parties  may  be  fairly  supposed  to  have  contemplated 
.when  they  made  the  contract.  A  more  precise  statement  of  the 
rule  is,  that  a  party  is  liable  for  all  the  direct  damages  which  both 
{Murties  would  have  contemplated  as  flowing  from  its  breach,  if  at 
the  time  they  entered  into  it  they  had  bestowed  proper  attention 
upon  the  subject,  and  had  been  fully  informed  of  the  facts." 

In  that  case,  the  measui-e  of  damages  was  held  to  be  the  differ- 
enoe  in  the  market  prices  of  the  salt  at  Chicago  and  at  Oswego  on 
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the  day  of  shipment,  together  with  the  charges  of  transporta- 
tion. 

In  the  case  of  Squire  v.  WesL  U.  Td.  Co.,  98  Mass.  233,  plaintiff 
had  accepted  by  telegraph  an  offer  for  the  sale  of  a  number  of  hc^gs 
in  Buffalo.  The  dispatch  was  not  promptly  delivered  and  the  hogs 
were  sold  to  another  party.  The  court  said  the  damages  should  be 
such  a  sum  as  would  compensate  the  plaintifb  for  the  loss  and  injury 
sustained  by  them.  Where  the  dispatch  directed  the  immediate 
attachment  of  property  on  a  suit  in  plaintifb'  favor,  and  by  reason 
of  delay  in  transmission,  the  opportunity  for  making  the  atUichment 
was  lost,  the  company  was  held  liable  to  pay  the  whole  sum  which 
would  have  been  secured  had  the  attachment  been  seasonably  made. 
13  Gal.  422. 

In  the  case  of  Jiilienhouse  t.  Independent  Line  of  Telegraph,  1 
Daly,  474,  it  was  held  that  so  long  as  the  words  were  plain,  the  fact 
that  the  meaning  was  unintelligible  to  the  operator  would  not  dis- 
charge the  company. 

So  in  Bataen  y.  Lake  Erie  Tel.  Co.,  1  Am.  Law  Beg.  685.  When 
an  order  is  sent  by  telegraph  for  the  purchase  of  an  article,  and  by 
mistake  the  name  of  another  article  is  substituted,  and  the  receiver 
purchases  this  last  named  article,  the  company  is  held  liable  for  the 
damages  resulting  from  the  failure  to  purchase  the  article  actually 
ordered,  etc. 

And  this,  as  we  have  seen,  was  held  in  the  case  of  Wash,  atid  New 
0.  Tel.  Co.  V.  Hobson,  15  Gratt.  122. 

In  the  case  of  Hadley  y.  Baxendale,  9  Exch.  341,  much  relied  on 
at  bar,  the  rule  of  damages  is  stated  in  that  case  to  be  as  follows : 
''When  two  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party  ought  to  receive  with 
reference  to  such  breach  of  contract,  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally,  t.  «.,  accord- 
ing to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it." 

In  the  case  of  Western  Union  TeL  Co.  v.  Berirand,  Supreme 
Court  of  Texas,  in  delivering  the  opinion  of  the  court  in  that  case, 
AVatts,  J.,  said  :  ''In  the  transmission  and  delivery  of  messages, 
telegraph  companies  must,  from  the  nature  of  the  business  in  which 
they  are  engaged,  and  their  relations  to  the  general  public,  be  held 
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to  a  strict  rule  of  diligence.  They  accept  benefits  and  franchises 
granted  by  law,  including  the  extraordinary  right  of  eminent 
domain.  The  considerations  that  induce  the  public  to  confer  these 
rights  and  franchises  is,  that  it  may  thereby  be  furnished  with  a 
safe,  speedy  means  for  the  prompt  transmission  of  information  be- 
tween places  remote  from  each  other  ;  and  as  these  corporations  are 
on  the  one  hand  created  for  the  accommodation  and  convenience  of 
the  public,  and  on  the  other  organized  and  put  in  operation  for  the 
mutual  profit  of  the  members,  the  law  assigns  them  a  sort  of  dual 
position.  In  their  relation  to  and  with  the  public  they  are  deemed 
a  kind  of  public  institution,  strictly  private.  The  law  recognizes 
this  two-fold  character  of  these  corporations,  and  regulates  and 
determines  their  rights  accordingly." 

In  the  case  of  Qriffin  v.  CoZrar,  16  N.  Y.  489,  Seldbk,  J.,  treat- 
ing of  the  measure  of  damages  said :  ^'  The  party  injured  is  entitled 
to  recover  all  his  damage8,including  gains  preveuted,as  well  as  losses 
sustained.  The  amount  which  would  have  been  received,  if  the 
contracts  had  been  kept,  is  the  measure  of  damages  if  the  contract 
is  broken." 

An  important  distinction  has  been  drawn  in  some  of  the  cases,  to- 
wit :  that  in  a  case  where  the  dispatch  was  not  delivered,  in  suit, 
by  the  person  entitled  to  receive,  held  that  the  contract  was  not 
made  with  i-cccirer  of  the  telegram,  and  he  was  not  entitled  to  sue. 
Playfords.  United  Kingdom  Electric  Tel.  (7o.,  Allen's  Gases,  438. 
This  distinction  cannot  hold  under  our  laws,  which  gives  right  of 
action  to  the  receiver  in  the  same  manner  as  to  the  sender,  and 
directs  under  a  penalty  the  same  promptitude  and  due  care  as  to  the 
receiver,  or  the  delivery  of  the  message,  as  to  the  transmission  of  the 
message.  See  §  3,  chap.  65,  Code  1873.  The  duties  and  obligations 
of  telegraph  companies  to  the  public  have  been  in  all  the  States 
the  subject  of  legislative  action;  in  most  of  the  States  the  laws  are 
very  rigid  and  stringent;  in  some  States  the  company  is  not  only 
liable  for  fines  and  forfeitures,  but  to  action  for  damages,  and  the 
offending  officers  and  agents  ai*e  declared  liable  to  heavy  fine  and 
long  imprisonment.  Sev.  Laws  of  Nevada,  §§  3500-3505.  In  other 
States  they  are  subject  to  the  general  rules  of  law,  and  included 
under  the  general  rule  concerning  corporations  generally.  Stai  of 
Minn.,  §  83,  p.  903.  In  still  other  States  the  fine  or  forfeiture  is 
more  limited,  and  is  measured  by  the  amount  paid  for  the  message. 
Bev.  Stat  of  Maine,  §§  1  and  2,  chap.  53.  In  the  State  of  Colorado 
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the  company  is  held  liable  for  all  damages  resulting  from  their 
negligent  failure  to  perform  their  duties  and  obligations  to  the 
public.     General  Laws  of  Colorado,  pages  178  and  2\>'Z. 

In  Virginia  theix;  is  no  distinction  drawn  by  law  between  one 
class  of  messages  and  other  classes.  The  second  section  of  chapter 
65,  Code  of  1873,  denounces  a  penalty  for  every  failure  to  trans- 
mit a  dis^mtch,  etc.  There  is  no  distinction  drawn  in  the  law 
as  to  one  sort  of  promptitude  with  reference  to  one  kind  of  dis- 
patch, and  another  sort,  and  less  degi'ee  of  promptitude  with  refei^ 
eiice  to  another  kind  of  dispatch.  A  telegraph  company  in  this 
SUito  is  required  to  send  every  dispatch  presented  to  it,  on  which 
tiic  usual  charges  are  paid  according  to  the  regulations  of  the  com- 
pany. The  degree  of  negligence  in  each  case,  and  the  extenuating 
circumstances  attending,  will  depend  upon  the  character  of  each 
ciise.  If  the  company  will  strictly  perform  its  obligations,  and  is 
in  no  default  on  its  part,  the  law  makes  provision  for  its  protection 
as  in  the  case  of  all  common  carriers  or  institutions  in  which  the 
public  has  rights. 

In  this  case  the  company  entirely  failed  to  do  any  thing  on  its 
pai't,  except  to.  make  the  contract,  receive  the  message  and  the 
price,  the  usual  chai'ge  for  sending  the  same  according  to  the 
regulations  of  the  company,  and  then  so  far  as  this  record  shows, 
threw  the  dispatch  away  and  did  nothing  more.  And  the  said 
company  seeks  to  justify  this  neglect  and  failure  of  duty  on  its  part 
by  drawing  a  subtle  and  fine-spun  theory  about  the  character  of  the 
dispatch,  it  not  being  understood  by  the  company  as  to  its  full  mean- 
ing, and  as  to  what  the  courts  have  decided  in  this  country  and  in 
England  about  cipher  dispatches.  If  the  company  had  not  under- 
taken to  send  this  dispatch  upon  the  ground  that  it  wtis  unintelligible 
to  it,  then  this  defense  might  perhaps  be  considered  ;  but  the  dis* 
tinction  between  the  two  sorts  of  dispatches,  which  would  relieve 
the  company  from  obligation  to  send  a  dispatch  which  they  have 
agreed  to  send,  and  which  they  have  received  money  to  send,  and 
which  they  are  bound  by  the  law  to  send,  is  not  founded  on  the  law, 
and  we  do  not  think  it  is  founded  on  any  sound  legal  principles. 
If  there  was  any  (Maitemplation  between  the  parties  as  to  the  dam- 
ages, or  if  tliere  hud  been  any  contemplation  at  the  time  of  the  con- 
tract between  them  of  the  damages  likely  to  be  demanded  on  the 
one  hand,  and  to  be  payable  on  the  other,  it  is  difficult  to  discover 
on  what  basis  their  joint  views  could  have  rested  on  this  sulbject  of 
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damages  upon  a  failure,  other  than  the  one  we  have  considered, 
to-wit,  the  amount  in  which  one  party  is  injured  by  the  neglect  of 
the  other  to  perform  his  contract  on  his  part,  to-wit,  the  loss  sus- 
tained. 

It  seems  that  in  this  case  whatever  may  have  been  the  reason  in 
other  cases,  the  obligation  of  the  company  to  send  this  dispatch 
looked  at  solely  from  a  stand-point  of  a  contract  between  the 
parties,  is  in  no  degree  lessened  by  the  fact  that  the  dispatch  waff 
set  in  nine  letters  instead  of  nine  words  —  words  are  sent  over  the 
wires  by  letters,  and  letters  have  to  be  sent  in  order  to  send  words. 
It  was  less  difficult  to  send  a  set  of  nine  letters  than  to  send  the  same 
number  of  words,  and  it  is  shown  Jo  be  the  every-day  business  of 
the  company  to  send  a  set  of  letters  or  a  set  of  words,  as  they  may 
be  requested,  and  there  is  nothing  to  show  that  the  task  of  the 
company  was  increased  or  made  more  difficult  by  the  agreement 
with  the  appellees  to  send  the  dispatch  composed  of  the  nine  let- 
ters mentioned  above  composing  the  said  telegram.  The  statute  of 
Virginia,  imposing  the  obligation  upon  the  telegraph  company  to 
promptly  send  a  dispatch  is  plain  and  unequivocal  in  its  terms,  and 
it  is  only  by  going  outside  of  its  language,  and  thus  beyond  the  law 
itself,  that  any  question  can  be  raised  or  suggested  as  to  its  mean- 
ing. The  object  of  the  legislature  in  enacting  it  is  obvious  enough, 
but  upon  inspection  of  the  journal  of  the  house  of  delegates, 
1865-6,  we  find  that  on  tlie  15th  of  January,  1866,  the  house  of 
delegates  instructed  the  law  committee  to  report  to  that  body  what 
legislation  is  necessary  to  secure  gi-eater  promptitude  in  the  trans- 
mission and  delivery  of  messages  by  telegraph  companies  ;  and  soon 
after  that  committee  reported  the  bill  whicli  is  the  present  law. 
The  object  of  the  law  then  was,  as  its  terms  import,  to  secure 
greater  promptitude  in  the  transmission  and  delivery  of  dispatches. 
Shall  this  court  enforce  the  law  as  it  is  written,  or  go  outside  its 
plain  terms  to  find  a  different  meaning? 

To  say  that  under  this  law  a  company  may  send  a  message  or  not 
as  it  may  happen  to  fancy,  unless  the  message  is  plain  and  intelli- 
gible, and  written  out  in  full,  would  be  to  entirely  destroy  the  act 
of  the  legislature,  and  leave  these  companies  without  other  restraint 
than  that  which  is  self  imposed. 

Few  dispatches  are  ever  perfectly  plain  and  full  in  their  meaning, 
and  a  vast  proportion  of  all  their  business  is  done  either  in  cipher, 
or  disconnected  words  or  sentences. 
Vol.  XLVI  —  92 
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We  are  of  opinion  that  the  law  should  be  enforced,  and  if  the 
legislatnre  shall  see  fit  to  draw  a  distinction  between  different  sorts 
of  messages,  it  will  more  properly  come  within  the  scope  of  their 
powers. 

In  this  case  the  court  was  asked  by  the  defendant  to  instruct  the 
jury,  that  in  order  to  hold  the  defendant  liable  for  more  than  nom- 
inal damages,  they  must  believe  that  the  defendant  company  was 
substantially  informed  of  the  meaning  and  purport  of  the  message 
in  said  telegram  contained,  and  of  the  facts  and  approximate  extent 
of  the  plaintiff's  liability  to  loss  in  case  of  failure  to  transmit  the 
said  telegram  promptly  and  correctly. 

This  instruction  was  properly  refused  by  the  court,  and  there 
was  no  error  in  such  refusal  of  the  court ;  and  there  was  no  error 
in  the  refusal  of  court  to  give  any  instruction  asked  for  by  the 
defendant,  for  reasons  already  stated.  The  said  corporation  court 
of  Norfolk  did  err  however  in  giving  to  the  jury  the  instructions 
given  by  the  court  in  lieu  of  those  asked  for  by  the  defendant,  which 
are  substantially  the  same  as  those  asked  for  by  the  defendant,  and 
should  not  have  been  given  to  the  jury,  for  the  reasons  already 
stated. 

But  as  the  verdict  of  the  jury  is  plainly  right,  the  said  court  did 
not  err  in  refusing  to  set  it  aside.  The  court  is  of  opinion  that 
there  is  no  error  in  the  record  which  has  worked  an  injustice  either 
to  the  plaintiff  or  defendant  below,  and  upon  the  principles  of  the 
case  of  Bank  of  Danville  v.  WdddiU,  27  Oratt.  448,  the  court  will 
not  reverse  and  remand  the  case  for  an  error  which  has  not,  as  ap- 
pears by  the  record,  resulted  in  any  injury  of  which  the  appellant 
can  complain. 

The  jury  has  assessed  the  damages  in  violation  of  what  may  be 
claimed  to  be  the  clear  meaning  of  the  instructions  of  the  court 
below  ;  but  the  verdict  is  nevertheless  plainly  right,  and  adopts  a 
measure  of  damages  fixed  by  law  for  this  case  and  every  similar 
case,  **  which  is  such  damages  as  the  party  injured  has  sustained 
by  reason  of  the  wrongful  act  of  the  telegraph  company,  in  viola- 
tion of  the  statute ;  ^  and  the  court  is  therefore  of  opinion  to 
affirm  the  judgment  of  the  corporation  court  of  the  city  of  Nor- 
folk. 

Judfftneni  qfirmecL 

LswiB,  P.,  dissented. 
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Nora  BT  THB  Rbportkr.—  In  Dattohiri/  v.  American  Uninti  Tel.  Co.,  AUibama  Supreme 
Court,  December,  1888,  the  same  doctrine  was  held.  The  court  said:  '  *  The  preseDt  suit 
U  an  action  of  cumunpffff ,  broujcht  bj  the  appellant  afrainst  the  appellee,  telegraph  com- 
pany, to  recover  damages  for  the  nondelivery  of  a  messaice  which  the  latter  received,  and 
for  a  consideration  promised  to  deliver.  The  messaire  was  in  cipher,  and  did  not  disclose 
to  the  uninitiated  what  its  meaning  and  purpose  were.  Though  expressed  In  letters  of  the 
English  alphabet,  and  susceptible  of  being  rendered  into  sound,  they  were  but  symbols, 
not  understood  and  not  intended  to  be  understood  save  by  those  instructed  in  the  secret 
art.  Tbey  were  not  explained  to  the  telegraphic  operator,  and  he  was  Ignorant  of  the 
purport  and  object  of  the  message.  It  was  addressed  to  a  well-known  firm  of  cotton 
brokers  in  the  city  of  New  York,  and  the  complainant  alleges  that  if  it  had  been  trana- 
mitted  and  delivered  to  that  Arm  according  to  the  usual  course  of  telegraphy  they  would 
have  understood  it  and  acted  on  it ;  that  its  true  import  was  a  direction  to  the  broker  to 
sell  three  hundred  bales  of  cotton  previously  purchased  by  plaintiff  in  that  city,  one  hun- 
dred bales  to  be  delivered  in  that  month  —  January*  1881 —and  the  remaining  two  hundred 
bales  to  be  delivered  in  the  month  of  May  following ;  that  if  the  message  had  been  trans- 
mitted and  delivered  in  due  time  the  broker  would  have  made  the  sale  and  thus  realised 
to  him,  the  sender,  $100  profit  in  the  purchase  and  resale  ;  that  in  consequence  of  the  non- 
d^very  of  the  message  the  cotton  was  not  sold,  but  remained  on  hand ;  and  when,  several 
days  afterward,  it  became  known  and  necessary  to  send  a  second  direction  to  sell  in  con- 
sequence of  the  non-delivery  of  the  flret,  the  price  of  cotton  had  materially  declined,  and 
on  a  sale  then  made  plaintiff  sustained  a  loss  of  $1,000.  Plaintiff  claims  this  sum  as  dam- 
ages suffered  by  the  defendant's  breach  of  contract.  Several  grounds  of  demurrer  were 
Interpooed  by  the  defendant,  and  the  Circuit  Court  sustained  all  of  them.  The  fourth 
ground  Is  in  the  following  language: 

•'  >•  The  complainant  shows  that  the  dispatch  sent  was  a  cipher  dispatch,  unintelligible  to 
the  operator  •> agent  —  that  sent  the  same,  and  it  fails  to  show  that  the  said  agent  was 
informed  as  to  the  importance  and  value  of  the  said  dispatch,  or  that  it  was  of  any  im- 
portance.* 

"The  ruling  of  the  Circuit  Court  on  this  ground  or  cause  of  demurrer  is  sought  to  be 
maintained  by  the  following  argument :  That  in  suits  for  breach  of  contract,  only  such 
damages  can  be  recovered  as  were  within  the  contemplation  of  the  parties  when  the  con- 
tract was  entered  into ;  that  the  telegram  attempted  to  be  sent  in  this  case  being  in  dpher, 
and  its  contents  and  purpose  unknown  to  the  company's  operator,  it  is  impossible  that  the 
damages  daimed  could  have  been  within  the  contemplation  of  the  telegraph  company  or 
Its  operator.  On  this  ground  it  is  claimed  that  only  the  price  paid  for  the  telegram  can 
be  recovered.  This  concessiim  itself  shows  that  this  ground  of  demurrer  should  not  have 
been  sustained.  If  any  thin^  was  recoverable  demurrer  was  not  the  way  to  test  the  ex- 
tent of  the  recovery.  That  this  U  done  by  objections  to  testimony  and  by  charges.  But 
aside  fkt>m  the  right  to  recover  the  cost  of  the  message,  whenever  there  is  an  unwarranted 
breadi  of  contract,  some  damages  may  be  recovered  —  nominal  damages  at  least.  The 
argument  here  urged  haaa  wider  and  deeper  scope,  and  denies  the  right  of  the  plaintiff 
to  recover  the  loss  sustained  in  the  delayed  sale  of  his  cotton. 

*'  Tlie  authorities  fully  sustain  the  proposition  that  if  the  telegram  had  been  expressed 
In  plain  langnsge,  directing  the  sale  of  plaintiff *s  cotton,  and  the  telegraph  company»  with- 
out lawful  excuse,  fafled  to  transmit  and  deliver  it  in  due  time,  then  the  plaintiff  can  re- 
cover the  actual  damsge  sustained  by  the  fall  In  the  market  price  of  cotton  between  the 
time  It  would  have  been  sold  if  the  message  had  not  been  delayed  and  the  time  it  was  act- 
ually aaHd.  Of  course  this  is  qualified  by  another  principle,  namely :  That  as  soon  as  the 
plaintiff  discovered  his  message  oad  not  been  forwarded  it  became  his  duty,  within  a  rea- 
aonable  time,  to  take  requisite  steps  to  prevent  further  loss.  This  is  usually  done  by  re- 
peating the  order  or  direction  to  sell.  The  following  authorities  support  the  proposition 
asserted  above:  Zftonard  v.  Teleoraph  Co.^  41  N.  Y.  544 ;  s.  c,  1  Am.  Rep.  446  ;  True  v. 
InL  Td.  Co,,  60  Xe.  9;  a.  o. ,  11  Am.  Rep.  166, 158,  n. ;  N,  T.  A  W.  Pr.  TeL  Co,  v.  Dryburg^ 
66 Penn.  St.  SOB;  U,  8.  Tel,  Ca).  v.  TPetiflfer,  56  id.  203;  W,<t  N,  O.  Tel.  Co.  v.  Hobeon,  IS 
Gntt.  I»;  W.  V.  Td.  Co.  ▼.  fTard,  23Ind.  877 ;  Tifitr  W.  U,  Tel.  Oo^  60  01.  421 :  s.  c, 
14  Am.  Bap.  88 \  ManoOle  v.  W.  U.  Tel.  Co.<,  87  Iowa,  214 ;  8.  o.,  18  Am.  Rep.  8 ;  Turner  ▼. 
Kai0lM||e2U.O().,41Icywa,48;s.a,2OAni.Rep.6O6;£Zi0mNlv.ir.Cr.Te2.  Oo„4&V.Y  644; 
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s.  c,  6  Am.  Bep.  140 ;  W.  U.  Tel.  Co,  t.  Blaiushard,  68  Qa.  290 ;  8.  C,  45  Am.  Bep.  480.    In 
manj  of  these  cuea  the  mesMges  were  not  self-sustalDio'g. 

'*  In  support  of  the  main  ground  of  demurrer  under  consideration  appellee  relies  apon 
the  following  authoriaes  :  Landaberger  ▼.  Mioffn.  TeL  Co.,  38  Barb.  580;  Baldwin  v.  U.S. 
TeL  Co.«  45  N.  Y.  744 ;  s.  c,  6  Am.  Bep.  165  ;  17.  S.  Tel.  Co.  ▼.  OHdenUeve^  29  Ind.  283  : 
Bk.  V.  W.  U.  Tel .  Co.,  30  Ohio  St.  5» ;  Caiidm  v.  W.  U.  Ttk  Co.,  34  Wis.  471 ;  s.  c,  17  Am. 
Bep.  432;  Beaupre  v.  PacAAtL  Tel.  Co.,  21  Minn.  165;  Mackeyv.  W.  U.  Td.  Co.,  10 
Nev.  2£i;  HobUsv.  L.  db  S.  N.  By.  Co.,  L.  B.,  10 Q.  B.  111.  The  following  cases,  cited 
from  Allen^s  Telegraph  Cases  (the  reports  are  not  in  our  library),  are  also  relied  on» 
ShUiJjsv,  TToM/i  TeL  Co.  (La.;,  6;  Lane  v.  Mont.  Tel.  Co.  (Canada),  6;  Stevetiaofi  v. 
Tel.  Co.  (Mont.)  Tl :  Kinghome  ▼.  Mtmt.  Tel.  CV>.  98. 

"  Some  of  these  rulings  were  made  on  cipher  telegrams ;  others  are  messages  which,  un- 
explained, did  not  disclose  the  exleut  or  full  import  of  any  trausactiou  had  in  oontonpla- 
tion  by  the  parties ;  and  in  all  substantial  damages  were  refused,  because  neither  the  mes- 
sages nor  other  information  given  made  known  to  the  operator  what  was  coutemplated. 
Hence  it  was  ruled  that  plaintiffs  could  not  recover  of  the  telegraph  company  what,  not 
understanding,  it  could  not  have  contemplated  as  the  effect  of  a  miscarriage  or  other  fall- 
urs.  These  author} ties sustaiD  the  argument  they  are  cited  to  support.  Several  of  the 
cases,  however,  rest  not  only  on  cipher  telegrams,  but  on  messages  whl<^,  by  their 
brevity  or  for  some  other  reasou,  fail  to  give  fuU  information  of  their  import.  They 
are  not  reconcilable  with  several  of  Ihe  cases  above  cited  by  us  in  which  plaintiffs  reooT- 
ered. 

**The  question  we  are  considering,  In  reference  to  cipher  or  obscure  telegrams,  Is  of 
comiMuutively  modern  presentation.  The  oldest  adjudication  asserting  the  doctrine  con- 
tended for  is  a  little  more  than  a  dozen  years  old .  The  telegraph  itself  is  a  new  invenUoD, 
and  of  course  special  rules  adapted  to  it  must  be  modem .  Possibly  the  oldest  case,  which 
withheld  damages  because  the  dispatch  was  unintelligible  to  the  operator,  was  a  nigi  print 
ruling  In  Louisiana  in  the  case  of  Shielda  t.  Wash,  db  N.  O.  Tel.  Co.,  reported  In  1  Living- 
ston Law  Magazine,  69;  4  Am.  L.  J.  (N.  S.)  311.  We  have  no  access  to  the  full  report  of 
this  case,  and  cannot  tell  by  what  authorities  it  was  supported.  Landsberger^a  case,  from 
82  Barb. ,  was  not  in  cipher,  but  was  obscure.  Belief  was  denied  on  the  ground  that  the 
damages  claimed  were  too  remote.  That  case  was  decided  in  1860.  Baldwin' e  case,  45  N. 
T.  744;  B.  &,  6  Am.  Bep.  165;  OUderrieeve's  case,  29  Md.  23S;  Lane^M  case,  Al.  Tel.  Cas.  61; 
Stevenson '«  case,  id.  71 ;  Kinolwrne*e  case,  id.  08;  and  B€aupre''8  case,  21  Minn.  155,  were 
all  similar  cases  of  obscurity  in  the  memage — not  self -explaining.  Candec't  case,  34  Wis. 
411;  8.  a,  17  Am.  Bep.  452,  and  Mackey  a  case,  16  Nev.  S3S,  are  cases  of  cipher  dispatches. 
We  can  see  no  reason  however  for  a  different  rule  as  applicable  to  the  two  classes.  If  it 
be  essential  in  the  case  of  a  cipher  telegram  that  its  contents  and  objects  be  explained, 
what  reason  can  be  urged  for  a  different  rule,  when  the  dispatch,  though  legible,  yet  \&  so 
briefly  or  obscurely  expressed  that  no  one  can  understand  Its  import  or  magnitude  save 
the  sender  or  receiver?  If  the  information  be  material  In  the  one  case  it  must  be  In  the 
other. 

**  The  telegraph  is  a  modem  discovery.  Speedy  communication  is  Its  boasted  merit,  the 
object  of  its  use.  It  is  much  more  expensive  than  communication  by  mail,  and  therefore 
would  not  be  resorted  to  if  time  were  not  of  its  very  essence.  Its  tariff  of  rates  Is  graduated 
by  the  number  of  words  employed,  not  by  the  pecuniary  value  of  the  telegram,  nor  the 
magnitude  of  the  interest  it  concerns.  With  few  exceptions  imposed  by  public  exigency, 
it  is  governed  by  the  law  of  the  mail.  Messages  must  be  sent  in  the  order  of  thdr  handing 
in,  without  favor  or  partiality,  without  delay  and  without  reference  to  the  value  of  tiie 
interests  to  be  affected.  Shearm.  &  Bedf.  on  Neg.,  6  557 ;  Barron  v.  Lake  Erie  Tel.  Co.,  1 
Am-  Law  Beg.  636;  Berney  v.  N.  Y.  A  W.  Td.  Co.,  18  Md.  841 ;  W.  U.  TO.  Co.  ▼.  Ward,  Sa 
Ind.  877 ;  Leonard  v.  N.  T.^A.A  B.  TeL  Co.,  41  N.  Y.  544;  a.  c,  1  Am.  Bep.  446;  Sguirt  v. 
W.  U.  TeL  Co  ,  98  Mass.  282;  Parks  v.  Mta  Cal.  Td.  Co.,  18  Cal.  428. 

^*  A  failure  from  uncontrollable  causes,  such  as  electrical  storms,  etc.,  would  cause  the 
company's  delay  in  delivery ;  but  no  such  excuse  is  shown  here.  In  Soott  and  Jamlgaa^ 
note  to  section  6,  Law  of  Telegraph,  commenting  on  Shields  r.W.AN.O.  TbL  Co.,  is  tbte 
language:  *  Why  has  the  operator  any  right  to  know  what  the  message  refers  to  f  Or  why 
the  neoeeslty  of  drawing  Inferences  or  conjectures  Im  reference  ttwrefeo  f   How  wHI  sudh 
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knowledge  aid  him  in  the  discharge  of  his  obligation  to  send  the  message  correctly  J  What 
difference  does  it  make  Ui  this  respect  whether  the  message  '  conveyed  an  order  to  pur- 
chase or  an  account  of  sales  ?  *  Would  such  knowledge  aid  him  In  the  correct  transmis- 
sion of  the  message  f  *  They  thought  the  yiew  taken  in  Shield's  case  *  was  not  the  correct 
one.'  We  fully  concur  with  Messrs.  Scott  and  Jamlgan,  and  hold  that  the  liability  of  the 
telegraph  company  does  not  depend  on  the  knowledge  the  operator  may  hare  of  the  con- 
teots  of  the  meoBage."    See  note,  45  Am.  Rep.  486. 


Pabslby's  Administrator  v.  Martin. 

(77*  Va.  378.) 
Ovardian  and  ward  —  liability  of  guardian  for  loss  of  ward^a  money. 

In  1850,  a  guardian  deposited  his  ward^s  money  at  interest  in  a  Richmond 
bank,  in  good  standing.  He  took  certificates  in  his  own  name,  but  he  had 
no  individual  account  or  money  in  the  bank.  In  1803  the  bank  notified  de- 
positors to  withdraw  their  deposits.  The  guardian's  house  was  then  within 
the  lines  of  the  United  States  military  forces  carrying  on  the  civil  war,  and 
he  could  not  put  the  money  out  at  interest,  and  he  induced  the  bank  to  let  it 
remain  on  deposit.  His  ward  became  entitled  to  the  money  in  that  year,  and 
he  offered  him  the  certificates,  but  he  demanded  gold  or  its  equivalent.  The 
money  perished  in  the  bank  by  the  destruction  of  all  the  currency  of  the 
State  by  the  war.  Held,  that  parol  evidence  was  competent  to  show 
that  the  money  represented  by  the  certificates  was  the  ward's,  and  held,  that 
the  guardian  was  not  liable  for  the  loss. 

ACTION  against  guardian  and  his  snreties.    The  opinion  states 
tlie  case.     The  plaintiff  had  judgment  below. 

John  B.  Young y  for  appellant. 
Haw  dt  WaddiU,  for  appellees. 

Fauktleroy,  J.  A  transcript  of  the  record  in  these  causes  dis- 
closes the  following  facts  :  John  P.  Parsley,  the  intestate  of  ap- 
pellant, qualified  in  the  County  Court  of  Hanover  county  on  or 
about  the  26th  of  April,  1853,  as  guardian  of  the  female  ap})cl- 
lees,  Eugenia  E.  Turner  and  George  Ella  Turner,  infants,  now  the 
wives  respectirely  of  the  male  appellees,  Robert  M.  Martin  and 
Thomas  S.  Terry.  He  received  as  guardian,  for  each  of  these 
wards,  who  were  sisters,  the  sum  of  1363.96  on  the  26th  day  of 
April,  1853,  and  on  the  3d  of  January,  1854,  the  further  sum  for 
each  of  1225.62.  He  loaned  this  money  at  interest  for  three  or 
four  years,  until  in  the  fall  of  1858,  $500  of  it  was  paid  in  to  him  by 
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the  borrowers  of  it,  who  were  unwilling  to  hold  it  on  loan  any 
longer,  the  money  matters  of  the  country  being'  then  plenty  and 
easy.  lie  tried  iu  vain  satisfactorily  to  loan  this  money  out  at  in- 
terest until  on  the  15th  day  of  January,  1859,  upon  reliable  infor- 
mation and  advice,  he  deposited  the  said  $500  at  six  per  cent  in- 
terest in  the  Commercial  Savings  Bank  of  Richmond.  Afterward 
and  during  the  said  year  1859,  the  farther  sum  of  $1,000  of  this 
money  of  his  wards  was  paid  in  to  him  by  the  borrowers  of  it. 
Being  unable  to  loan  the  said  money  out  at  interest  to  individuals 
upon  satisfactory  security  he  in  like  manner  as  before  also  deposited 
this  said  $1,000  in  the  said  Commercial  Savings  Bank  of  Richmond 
at  six  i^er  cent  interest,  on  the  Ist  of  December,  1859.  For  both 
of  these  deposits  iu  said  bank  he  took  certificates  of  aeposits  in  his 
own  'name.  He  had  no  money  of  his  own  in  said  bank,  and  no 
other  money  whatever  there  deposited  at  any  time,  and  he  never 
checked  upon  the  said  money  so  deposited,  or  in  any  way  made  use 
or  avail  of  it  for  any  purpose.  During  the  war  the  bank  advertised 
for  the  witlidrawal  of  deposits ;  whereupon  he  went  to  the  bank 
and  stated  to  them  (the  officers)  that  the  money  on  deposit  in 
said  bank,  represented  by  the  certificates  which  he  held,  was  not 
his  money  but  the  money  of  his  wards  ;  and  that  it  would  be  im- 
possible to  put  it  out  at  interest  or  find  a  place  of  safety  for  it,  as 
his  house  was  within  the  enemy's  lines,  and  was  liable  to  be  pil- 
laged at  any  moment ;  and  he  prevailed  upon  the  officers  to  let  it 
remain  in  said  bank. 

As  soon  as  his  wards  were  in  condition,  from  arrival  at  age,  or 
marriage,  to  receive  payment  of  the  money  in  liis  hands  as  their 
guardian,  he  offered  to  settle  with  "both  of  them,  and  offered  them 
these  certificates  of  deposit ;  their  husbands  however,  the  said 
Martin  and  Terry  (male  appellees  here)  declined,  and  positively  and 
persistently  refused  to  receive  the  said  certificates,  not  because  of 
any  question  or  doubt  that  they  represented  the  money  of  his  wards 
but  expressly  on  the  insistance  that  the  guardian  should  pay  to 
them  in  funds  equivalent  to  those  in  which  he  originally  collected 
the  money  from  the  commissioners  of  court  in  1853  and  1854  — 
that  is  in  gold  or  silver,  or  its  equivalent 

The  said  Commercial  Savings  Bank  of  Richmond  was  an  institu- 
tion in  full  business  operation  and  in  good  credit,  but  like  every 
other  bank  in  the  State,  it  went  down  with  the  fall  of  the  Southern 
Confederacy. 
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At  the  February  rules,  1867,  the  said  Robert  M.  Martin  and 
Eugenia  E.,  his  wife,  filed  their  bill  in  the  Circuit  Court  of  Han- 
OTer  county  against  the  said  John  P.  Parsley,  guardian  of  Eugenia 
E.  Martin  and  others,  his  supposed  official  sureties,  charging  that 
a  considerable  amount  of  property,  real  and  personal,  had  come  to 
the  hands  of  the  said  Parsley,  as  guardian  aforesaid,and  praying  for 
a  settlement  of  his  accounts  as  such  and  for  a  decree  for  the  balance 
which  should  be  found  due  them  on  such  settlement. 

A  similar  suit  was  brought  at  the  same  time  by  the  said  Thomas 
S.  Terry  and  George  Ella  Terry,  his  wife,  against  the  said  Parsley, 
guardian,  setting  forth  the  same  charges  and  asking  for  similar  re- 
lief in  behalf  of  the  said  Terry  and  wife. 

The  answer  of  J.  P.  Paraley,  guardian,  was  prepared  for  him,  and 
under  his  direction,  but  he  suddenly  died  before  he  had  sworn  to  it. 
It  was  adopted  and  filed  as  ]iis  answer  by  William  M.  Parsley,  Ins 
administrator,  who  is  the  appellant  here. 

At  the  May  term,  1873,  of  the  said  Circuit  Court  of  Hanover,  it 
appeai'ing  that  all  the  questions  arising  in  each  of  these  causes  are 
the  same,  and  that  the  same  evidence  is  applicable  to  and  had  been 
taken  in  each  of  them,  it  was  oi*dered  that  they  be  consolidated  and 
thereafter  heard  together.  And  it  was  further  ordered,  that  the 
reports  filed  in  the  said  causes  by  the  master  commissioner,  Winn, 
together  with  all  the  evidence  which  had  been  before  the  said  com- 
missioner, or  filed  in  the  said  causes,  should  be  recommitted  with 
directions  to  the  said  commissioner  to  examine  the  same  and  any 
other  evidence  that  might  thereafter  be  taken  or  filed  by  either  party, 
and  report  to  the  court. 

In  his  report  responsive  to  this  order,  made  November  3,  1875, 
the  said  commissioner  reported  among  other  things,  that  he  had 
carefully  examined  and  considered  all  the  reports  and  evidence 
taken  and  filed  in  said  causes,  and  that  ^^  the  funds  deposited  by 
John  P.  Parsley  m  his  own  name,  in  the  Commercial  Savings  Bank, 
as  shown  by  certificate  filed  with  former  report,  amounting  in  the 
aggregate  to  $1,500,  were  funds  belonging  to  the  female  plaintiffs, 
then  wards  of  said  Parsley." 

*^  That  the  said  Commercial  Savings  Bank  was  a  proper  place  of 
deposit  for  such  money,  and  was  such  a  place  as  a  prudent  fiduciary 
might  have  made  such  a  deposit  at  the  dates  at  which  said  deposits 
were  made  by  said  Parsley." 

'^  That  the  said  Commereial  Savings  Bank  has  failed,  and  failed 
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from  the  results  of  the  late  war^  the  said  bank  haying  invested  its 
assets  in  Confederate  bonds  or  other  Confederate  secarities.'* 

That  Mrs.  Martin  became  of  age  January  1,  1862,  and  that  her 
husband  was  a  minor  when  she  married  him,  and  did  not  arrive  at 
age  till  22d  January,  1863  ;  that  Mrs.  Terry  married  her  husband 
22d  February,  1863,  and  became  of  age  March  5,  1865 ;  that  it  is 
evident  that  said  Parsley  could  not  settle  with  either  of  the  said 
parties  until  1863  ;  that  if  the  said  Parsley,  who  was  in  the  enemy's 
lines  at  the  time  the  said  Commercial  Savings  Bank  gave  notice  to 
its  depositors  to  withdraw  their  funds  on  deposit  in  said  bank,  had 
withdrawn  the  said  sums  at  the  time  of  said  notice,  he  would  have 
been  compelled  to  have  deposited  it  in  some  other  bank,  or  invested 
it  in  Confederate  securities  ;  and  that  he  was  justified  in  letting  it 
remain  in  said  bank,  especially  as  his  wards  were  then  not  of  age^ 
and  he  could  not  pay  it  over  to  them ;  that  had  the  money  been 
withdrawn  and  deposited  in  any  .other  bank,  or  invested  in  Con- 
federate securities,  the  result  would  have  been  the  same. 

At  the  May  term,  1878,  of  the  said  Circuit  Court  of  Hanover,. 
the  said  court,  without  passing  upon  the  report  of  the  master  com- 
missioner taken  and  filed  in  the  cause  responsive  to  the  order  and 
reference  by  the  court,  either  to  approve  or  disapprove  the  same  in 
whole  or  in  part,  and  without  passing  upon  any  of  the  exceptions 
filed  by  both  plaintiffs  and  defendants  to  the  said  report,  rendered 
a  decree  against  the  defendant,  to  be  satisfied  out  of  the  estate  of 
his  intestate,  the  said  John  P.  Parsley,  deceased,  for  the  balances 
found  due  and  reported  by  the  commissioner  from  the  said  John 
P.  Parsley,  guardian,  to  his  said  wards,  the  female  plaintiffis,  and 
the  costs.  From  this  decree  an  appeal  and  supersedeas  were  allowed 
by  one  of  the  judges  of  this  court. 

The  whole  finding  and  report  of  the  master  commissioner  last 
made  in  this  cause,  in  direct  response  to  the  order  and  inquiry  of 
the  Circuit  Court  of  Hanover,  was  in  favor  of  the  good  faith,  legal 
action  and  prudent  conduct  of  the  guardian;  and  should,  we  think, 
have  induced  a  decision  by  the  court  in  &vor  of  his  non-liability:. 
Upon  the  general  principles  applicable  to  the  conduct  of  fiduciaries 
under  such  circumstances  and  difliculties  as  environed  this  guard- 
ian, these  deposits  were  a  legal  and  proper  disposition  of  the  funds 
of  his  wards.  No  order  of  court  was  necessary  to  enable  or  author- 
ize him  to  lend  it  out.  He  did  so  lend  it  out  at  interest,  and  it  was 
returned  back  upon  his  hands  at  a  time  when  money  was  abun- 
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daiit  and  most  difficult  of  investment.  Being  thus  again  in  his 
hands,  he  did  not  apply  it  to  his  own  uses  or  mix  it  with  his  own 
funds;  and  finding  it  impracticable  to  loan  it  out  again  to  advan- 
tage,  he  did  the  only  thing  he  could  properly  and  safely  do^  viz.: 
to  put  it  on  deposit  in  a  perfectly  safe  and  reliable  bank  in  Rich- 
mondy  upon  six  per  cent  interest  This  it  was  his  right  to  do  with- 
out asking  for  an  order  of  court ;  all  his  duty  and  responsibility 
being  to  see  that  his  choice  of  a  depository  was  a  prudent  and  safe 
one.  This  case  is  wholly  different  and  distinguishable  from  the 
large  class  of  cases  in  which  this  court  has  held  fiduciaries  respon- 
sible who  received  the  money  of  their  cetttut  que  trust  in  good  cur- 
rency, equivalent  to  gold  and  silver,  and  wholly  failed  to  make  any 
investment  of  it  at  the  time,  but  applied  it  to  their  own  uses; 
and  then,  after  the  war  had  commenced  and  the  currency  had  be- 
come greatly  depreciated,  have  sought  to  pay  it  back  in  such 
depreciated  currency,  or  by  getting  orders  of  court  for  its  invest- 
ment in  Confederate  and  other  well-nigh  worthless  securities, 
thereby  making  profit  and  advantage  to  themselves. 

This  guardian  made  not  one  cent  out  of  his  wards.  He  depos- 
ited their  money  in  a  first-class  bank  at  six  per  cent  interest,  }ust 
as  he  received  it  He  could  not  pay  it  to  his  wards  as  they  were 
then  infants;  and  he  acted  prudently  as  with  his  own  money,  and 
as  a  court  would  have  ordered  or  sanctioned  if  applied  to  at  the 
time. 

A  bona  fide  deposit  of  the  money  of  his  wardb  by  the  guardian  in 
his  own  individual  name,  provided  that  it  can  be  shown  that  it  was 
in  fact  the  money  of  his  wards,  will  acquit  and  protect  the  guard- 
ian from*  the  responsibility  of  loss  which  ensues  not  by  the  form 
or  designation  of  the  deposit,  but  which  has  been  lost  by  the  gen- 
eral and  universal  destruction  of  the  whole  currency  and  all  the 
banking  and  financial  interests  of  the  State. 

That  it  was  the  very  money  of  his  wards;  that  he  deposited  it  in 
good  faith  as  an  investment  for  them,  though  in  his  own  name,  as 
the  best  and  indeed  the  only  disposition  that  he  could  make  of  it 
at  the  time  and  in  the  circumstances  and  surroundings  of  his  situ- 
ation, and  of  the  State,  then  actually  invaded,  overrun  and  ravaged 
by  a  public  enemy  within  whose  lines  his  very  dwelling  was  envel- 
oped— the  evidence  in  the  record  abundantly  proves.  This  ap- 
pears by  Parsley's  answer  and  deposition  and  by  his  declarations 
contemporaneously  made  and  proved  by  the  depositions  filed  iu  the 
V0L.XLVI— 93 
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caase.  In  Beassley  t.  WataoHy  41  Ala.  234-239,  in  a  case  of  am- 
ilar  form  of  deposit  by  a  guardian,  it  was  decided  that  it  was  com- 
petent to  show  by  parol  eyidence,  in  connection  with  the  certifi- 
cate, that  the  money  deposited  was  in  fact  the  money  of  the  wards 
and  not  of  the  guardian.  And  also  that  the  decliu*ations  of  the 
guardian,  contemporaneous  with  the  deposit,  that  the  money  be- 
longed to  his  ward,  are  competent  evidence  to  prove  the  fact.  Bank 
V.  Colmnan,  20  Ala.  140;  and  MeTyer  v.  Steele,  26  AUk  487. 

It  is  shown  by  the  record  that  Parsley  had  no  money  of  his  own 
in  said  bank,  or  any  other  dealing  with  it  whatever;  that  he  never 
checked  on  this  fund  or  drew  the  interest;  and  it  would  be  unreason- 
able to  suppose  that  he  would  have  deposited  this  large  sum  of  his 
own  money  and  let  it  remain  there  for  years  unused  and  untouched; 
a  sum,  too,  within  reasonable  approximation  to  the  very  sum  then 
in  his  hands  due  to  his  wards.  It  was  within  $23.46  of  the  amount 
then  due  by  him  to  his  ward,  Mrs.  Terry,  and  within  $16.36  of  the 
amount  then  due  to  his  other  ward,  Mrs.  Martin.  That  the  sums 
should  not  have  corresponded  to  a  dollar  is  perfectly  reasonable,  as 
he  could  not  have  known  exactly,  until  his  accounts  had  been  fully 
stated. .  He  had  lent  their  money  out  and  it  had  been  paid  back  to 
him;  and  just  as  he  received  it  he  deposited  it  at  interest  in  bank; 
and  not  knowing  what  else  to  do  with  it  he  let  it  remain  where  it 
was;  and  where  too,  it  is  to  be  remarked,  it  would  have  been  safe 
and  returnable  to  him  in  good  currency  after  the  war  but  for  the 
failure  of  the  Confederacy,  the  burning  of  the  city  of  Richmond 
and  the  outlawry  of  all  the  currency  of  the  State. 

In  this  deposit  there  was  no  mingling  of  this  fund  with  Parsley's 
own  money ;  it  was  kept  as  a  special  fund ;  he  made  no  profit  and 
derived  no  use  or  advantage  from  it ;  he  deposited  the  same  kind 
if  not  the  very  same  money  which  he  received ;  he  deposited  it 
when  he  received  it.  It  was  lost  by  no  fault  or  default  of  his  and 
not  because  of  the  form  of  de^Tosit  (for  it  would  have  been  equally 
lost  if  the  deposit  had  been  in  his  name  as  guardian). 

This  case  falls  directly  within  the  principles  announced  by  this 
court  in  the  cases  of  Davis  v.  Rarman,  21  Oratt.  194,  and  Pidgeon 
V.  Williams,  id.  251,  and  in  Cooper  v.  Cooper* s  E^r,  decided  by 
this  court  within  the  last  few  weeks,  77  Va.  198. 

Cases  in  which  a  fiduciary  has  been  held  to  responsibility  for  the 
loss  of  the  money  of  liis  ward  or  of  an  estate,  which  had  been  d^ 
posited  in  his  own  name,  have  all  been  those  in  which  the  fiduciary 
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fund  was  mingled  with  his  own  private  or  personal  funds  or  used 
by  him  for  his  own  purposes,  or  where  the  deposit  was  made  in  de- 
preciated money  as  compared  with  the  money  received.  This  was 
the  case  —  this  the  vice  which  infected  the  case  of  Vaiden  v.  Stvlh 
ilefieldCs  E^ty  >{8  Oratt.  153  ;  and  we  believe  that  no  case  has  ever 
been  decided  or  recognized  as  authority  in  this  State  which  would 
throw  the  loss  of  the  fund  in  these  causes  upon  the  guardian  Par- 
sley or  upon  his  estate.  It  appears  from  the  record  that  Parsley 
laid  his  vouchers  as  guardian  before  a  commissioner  of  the  court  in 
which  he  had  qualified,  for  the  years  1853-54,  for  settlement,  but 
that  they  were  lost  or  destroyed  and  his  account  consequently  was 
not  then  settled.  He  did  subsequently  settle  before  a  commissioner 
of  the  said  court,  who  returned  his  accounts  to  the  court,  but  the 
public  records  of  Hanover  county  were  destroyed  by  fire  and  by  the 
hands  of  the  public  enemy.  The  guardian,  Parsley,  in  1863  offered 
and  urged  a  settlement  and  payment  of  his  ward's  money  in  his 
hands  to  their  husbands,  Martin  and  Terry,  as  soon  as  they  were  of 
age  and  capable  in  law  to  receive  it ;  but  they  peremptorily  refused 
to  receive  any  thing  but  gold  or  silver  or  its  equivalent. 

In  the  case  cited  of  Davis  v.  Harman,  21  Oratt.  194,  the  fiduci- 
ary, Davis,  deposited  the  fund  of  his  trust  in  bank  in  his  own 
name,  and  it  was  mixed  and  merged  with  his  own  money  and  in 
his  private  bank  account ;  yet  even  in  that  case  Judge  Christian, 
speaking  for  the  court,  said  :  ^*  We  would  not  be  understood  as  at 
all  disputing  the  authority  of  the  cases  relied  upon  to  show  that 
where  a  trustee  deposits  the  trust  fund  with  a  banker  or  in  a  bank, 
and  does  not  separate  it  from  his  own  funds  by  designating  it  as 
the  trust  fund,  and  a  loss  occurs  in  consequence  of  such  deposit, 
that  loss  must  fall  on  the  trustee  :  as  for  instance,  where  the  bank 
fails  or  the  banker  becomes  insolvent.  But  in  this  case  these  author- 
ities have  no  application  ;  the  loss  here  was  not  in  consequence  of 
the  deposit,  but  the  thing  deposited  perished,  without  any  default 
anywhere,  by  the  sudden  and  in-etrievable  destruction  of  the  whole 
currency  of  a  country  by  the  termination  of  a  civil  war  which 
had  destroyed  the  very  power  which  created  it.  Neither  the  author- 
ities relied  upon  nor  the  reason  upon  which  they  are  founded 
can  have  any  application  to  a  case  like  this.  It  would  be  too  rigor- 
ous and  unjust ;  it  would  be  in  violation  of  those  well-settled 
principles,  founded  in  reason  and  conscience,  which  control  the 
action  of  courts  of  equity,  to  hold  that  though  the  appellant  has 
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been  guilty  of  no  mala .  fides,  no  miscondnct,  no  negligence,  yefc  he 
is  to  be  held  reBponsible  for  a  loss  which  he  had  no  part  in  creating 
and  no  power  to  prevent.  But  that  loss,  we  think,  ought  to  fall 
upon  those  who  were  entitled  to  the  fund  that  has  perished.'' 
Upon  the  review  of  this  whole  case  and  all  the  questions  presented 
by  the  record,  and  the  argument  of  counsel,  we  are  of  the  opinion 
that  the  decree  of  the  Circuit  Oourt  of  Hanover  complained  of  is 
erroneous,. and  must  be  annulled  and  reversed. 

Decree  reversed. 
Lacy  jmd  HiHTOir,  JJ.,  concurred  ;  Lewis,  P.,  and  Bichakd- 
fiOK,  J.,  dissented. 


Bbeedikg  v.  Davis. 

(77  V».  680.) 

Marriage — eurte^. 


The  married  'woman's  act,  giving  her  the  power  to  poBsess,  enjoy  and  devise 
her  tMsparate  estate  ae  if  eole,  deetrojs  the  tenancy  by  the  curtesy  initiate  ; 
bat  U  weenu  that  if  thae  wife  diea  without  having  alienated  the  lands  the 
husband's  curtesy  attaches.* 


B 


ILL  to  enjoin  sale  on  execution  of  a  husband's  interest  in  his 
wife's  lands  during  her  life.  The  injunction  was  denied  below. 


/.  H.  Larew  and  Wyeor  <&  Gardfier,  for  appellant. 
Walker  £  Poage,  for  appellees. 

Lacy,  J.  It  is  conceded  that  Hardin  L.  Grum  had  no  other  nor 
greater  interest  in  the  land  of  Bandolph  Clark  than  sucli  as  he 
might  have  acquired  by  marriage  with  his  daughter,  Eliza  L.  The 
appellees  contend  tiiat  by  reason  of  the  said  marriage  of  the  said 
Crum,  he  having  had  children  bom  alive  of  the  marriage,  was 
seised  of  a  vested  right  of  curtesy  m  the  land  of  the  wife,  con- 
tingent upon  her  dying  before  him,  which  was  curtesy  initiate. 

The  appellant,  on  the  other  hand,  contends  that  the  act  of  the 
general  assembly  of  Virginia  passed  April  4,  1877,  known  as  ''the 

•  To  Mme  effect,  BuarfvB  ▼.  FalenMfie,  68  Barb.  412 ;  Matter  of  Winne^  t  Laiis.  SL 
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Married  Woman's  Act,"  had  set  apart  the  property  of  the  wife,  to 
be  held  free  from  any  and  every  power  of  the  husband,  either  to 
alienate  or  incumber  the  wife's  land  by  any  act,  either  directly  or 
indirectly,  and  that  no  right  of  curtesy  remains  to  the  husband, 
except  when  he  survives  the  wife.  The  said  act  provides  .  "  That 
the  real  and  personal  property  of  any  female,  who  may  hereafter 
marry,  and  which  she  shall  own  at  the  time  of  her  marriage,  and 
the  rent,  issues  and  profits  thereof,  and  any  property,  real  or  per- 
sonal, acquired  by  a  married  woman,  as  a  separate  and  sole  trader, 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debts,  and  shall  be  and  continue  her  separate  and  sole 
property ;  and  any  such  married  woman  shall  have  power  to  con- 
tract in  relation  thereto,  or  for  the  disposal  thereof,  and  may  sue 
and  be  sued,  as  if  she  were  a  feme  sole :  provided,  that  her  husband 
shall  join  in  any  contract,  in  reference  to  her  real  or  personal 
property,  other  than  such  as  she  may  acquire  as  a  sole  trader,  and 
shall  be  joined  with  her  in  any  action  by  or  against  her ;  and  pro- 
vided further,  that  nothing  herein  contained  shall  deprive  her  of 
the  power  to  create,  without,  the  concurrence  of  her  husband,  a 
charge  upon  such  sole  and  separate  estate  as  she  would  be  empowered 
to  charge  without  the  concurrence  of  her  husband,  if  this  act  had 
not  been  passed. 

2.  All  real  and  personal  estate  hereafter  acquired  by  any  married 
woman,  whether  by  gift,  grant,  purchase,  inheritance,  devise,  or 
bequest,  shall  be  and  continue  her  sole  and  separate  estate,  subject 
to  the  provisions  and  limitations  of  the  preceding  section,  although 
the  marriage  may  have  been  solemnized  previous  to  the  passage  of 
this  act ;  and  she  may  devise  and  bequeath  the  same  as  if  she  were 
unmarried,  and  it  shall  not  be  liable  to  the  debts  or  liabilities  of  her 
husband;  provided,  that  nothing  contained  in  this  act  shall  be 
construed  to  deprive  the  husband  of  curtesy  in  the  wife's  real  estate, 
to  which  he  may  be  entitled  by  the  laws  now  in  force ;  and  pro- 
vided further,  that  the  sole  and  separate  estate  created  by  any  gift, 
grant,  devise,  or  bequest  shall  be  held  according  to  the  terms  and 
powers,  and  be  subject  to  the  provisions  and  limitations  thereof, 
and  to  the  provisions  and  limitations  of  this  act  so  far  as  they  are 
in  conflict  therewith. 

3.  Any  married  woman  may,  in  her  own  name,  or  by  her  next 
friend,  file  a  bill  m  equity  in  any  court  having  jurisdiction  over  the 
subject-matter,  in  the  event  of  her  husband's  refusing,  or  being  in- 
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competent  to  unite  in  the  conveyance  or  disposal  of  her  separate 
estate  ;  and  if  the  court  shall  be  of  the  opinion  that  the  interest  of 
the  married  woman  will  be  promoted  by  a  sale  thereof,  may  make 
such  decree  as  may  be  necessary  to  conyey  absolute  title  thereto.  '* 
Acts  of  Assembly,  Sess.  1876-77,  333,  334. 

Let  ns  consider  what  changes  have  been  wrought  in  the  law  con- 
cerning the  estates  by  the  curtesy,  which  the  husband  may  have  in 
the  lands  of  the  wife,  by  the  enactment  of  this  statute. 

When  a  man  takes  a  wife  seised  during  the  coverture  of  an  estate 
of  inheritance,  legal  or  equitable,  such  as  that  the  issue  of  the 
marriage  may  by  possibility  inherit  it  as  heir  to  the  wife,  has  issue 
by  her  born  alive,  and  the  wife  dies,  the  husband  surviving  has  an 
estate  in  the  land  for  his  life,  which  is  called  an  estate  by  the  curtesy. 
2  Bl.  Com.  126. 

The  requisites  of  an  estate  by  the  curtesy,  then,  are  marriage,  seisin 
of  the  wife,  birth  of  issue  alive,  and  death  of  the  wife.  1  Lom.  Dig. 
77.  The  death  of  the  wife  is  one  of  the  requisites  for  curtesy.  It 
is  conceded,  in  this  case  —  indeed,  it  is  proved  —  that  the  wife  is 
alive.  During  the  wife's  life,  after  issue  born  alive,  the  husband  is 
said  to  be  tenant  by  the  curtesy  initiate.  Upon  her  death  only  is 
he  tenant  by  the  curtesy  consummate. 

Before  the  passage  of  the  act  quoted  above,  the  husband  acquired 
by  the  marriage  an  estate  in  the  wife's  land,  more  or  less  ample 
according  to  the  birth  or  failure  of  issue.  By  the  marriage,  while 
yet  no  issue  had  been  born  of  the  marriage,  the  husband  acquired 
a  freehold  interest  during  the  lives  of  himself  and  wife,  and  in  all 
such  freehold  property  of  inheritance  as  she  was  seised  of  at  the 
date  of  its  celebration,  and  also  that  which  she  became  seised  of 
during  the  coverture.  The  nature  of  this  estate  was  not  that  the 
husband  alone,  but  he  and  his  wife  together,  were  in  right  of  the 
wife,  seised  of  a  freehold  estate  of  inheritance  in  her  freehold  lands 
of  inheritance.  As  soon  as  issue  was  born,  the  estate  of  the  husband 
was  changed  in  its  character.  By  the  birth  of  issue,  he  became 
tenant  by  the  curtesy  initiate,  and  as  such  took  an  estate  in  tlie 
lands  of  his  wife  in  his  own  right.  The  husband,  upon  the 
marriage,  was  entitled  to  take,  during  their  joint  lives,  the  rents 
and  profits  of  her  freeholds.  Under  the  feudal  law,  before  issue 
born,  the  husband  and  wife  did  homage  together,  but  after  issue 
born  alive,  he  performed  that  service  alone,  and  was  called  tenant 
by  the  curtesy  initiate.     Mr.  Blackstone  says:  ''The  husband  by 
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the  birth  of  the  child  becomes  tenant  by  the  curtesy  initiate,  and 
may  do  many  acts  to  charge  the  hinds,  bat  his  estate  is  not  con- 
summate until  the  death  of  the  wife,  which  is  the  fourth  and  last 
requisite  to  make  a  complete  tenant  by  the  curtesy." 

In  this  case,  the  wife  being  alive,  it  is  not  contended  that  the 
estate  of  tenant  by  the  curtesy  in  the  husband  has  been  completed. 
But  the  Circuit  Court  held,  as  we  have  seen,  that  the  husband  had 
a  present  Tested  interest  in  the  wife's  lands  such  as  could  be  sold 
during  the  wife's  life,  and  decreed  the  sale  of  this  supposed  interest 
of  the  husband  in  his  wife's  land. 

"Now  what  was  that  interest?  Did  he  have  ''a  freehold  interest, 
such  as  has  been  described  above,  during  the  joint  lives  of  himself 
and  wife,"  which  would  -have  enabled  him  to  take  during  their 
joint  lives  the  rents  and  profits  of  her  freeholds?  That  cannot  be 
successfully  contended  for  by  the  act  of  assembly,  cited  above.  The 
real  and  personal  property  of  the  female,  and  the  rents,  issues  and 
profits  thereof,  are  declared  not  to  be  subject  to  the  disposal  of  her 
husband,  nor  to  be  liable  for  his  debts. 

Can  this  supposed  interest)  which  the  Circuit  Court  decreed  to 
be  sold,  be  that  tenancy  by  the  curtesy  initiate,  by  which,  after 
issue  born,  the  husband  did  homage  alone  to  the  lord  or  held  such 
an  estate,  which  Mr.  Blackstone  says  he  might  do  many  acts  to 
charge?  Let  us  turn  again  to  the  act  before  i-ef erred  to:  By  that 
act  the  property  of  the  wife  is  not  only  set  apart  to  her  own  use  as 
to  the  rents  and  profits,  but  she  is  authorized  to  devise  the  same  as 
if  she  were  unmaii-ied,  and  it  is  declared  not  to  be  liable  to  the 
debts  or  liabilities  of  her  husband.  What  possible  interest  or  right 
of  control  can  the  husband  be  held  to  have  in  or  to  the  lands  of  the 
wife  under  this  statute  during  the  coverture?  And  as  if  to  clear 
this  question  of  every  possible  doubt,  the  third  section  of  the  said 
act  provides,  that  '^  if  the  wife  shall  wish  to  absolutely  dispose  of 
her  property  her  husband  shall  unite  with  her,  and  if  he  shall  re- 
fuse, she  may  carry  him  into  court  to  compel  him."  When  the 
court  is  to  consider,  not  whether  it  is  to  the  interest  of  the  husband, 
but  the  act  declares,  "  and  if  the  court  shall  be  of  opinion  that  the 
intei*est  of  the  married  woman  will  be  promoted  by  a  sale  thereof, 
may  make  such  decree  as  may  be  necessaiy  to  convey  the  absolute 
title  thereto." 

Now,  note  the  language,  "the  absolute  title" — after  considering 
only,  **  whether  it  is  to  the  interest  of  the  married  woman."  Under 
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a  reasonable  construction  of  this  act,  what  estate  is  left  in  the  lins- 
band  during  the  coverture?  and  under  the  very  language  of  the 
acty  when  is  the  interest  and  estate  of  the  husband  to  vest  upon 
these  lands  of  the  wife  during  the  coyerture? 

The  act  howeyer  proyides,  ''  that  nothing  contained  in  this  act 
riiall  be  construed  to  depriye  the  husband  of  curtesy  in  his  wife's 
real  estate."  What  is  meant  by  this  provision — how  is  it  to  be 
construed?  It  should  be  construed  so  as  to  bring  all  parts  of  the 
act  in  harmony  with  each  other,  but  not  so  as  to  destroy  the  act, 
and  render  all  its  provisions  nugatory  and  valueless. 

What  is  it  the  husband  is  not  to  be  deprived  of?  Curtesy. 
What  does  curtesy  mean?  Mr.  Bouvier  says:  ''Curtesy  is  the 
estate  to  which  by  common  law  a  man  is  entitled,  on  the  death  of 
his  wife,  in  the  lands  or  tenements  of  which  she  was  seised  in  pos- 
session in  fee-simple,  or  in  tail  during  their  coverture,  provided 
they  have  had  lawful  issue  bom  alive  which  might  have  been  capa- 
ble of  inheriting  the  estate,''  an  estate  to  which  he  is  entitled,  at 
the  death  of  his  wife.  If  this  provision  is  construed  according  to 
its  very  letter  and  terms,  it  is  in  harmony  with  the  whole  act,  which 
would,  in  substance,  then  provide  that  the  wife  should  have  abso- 
lutely her  property  during  her  life,  but  that  at  her  death  her  hus- 
band, if  he  survived  her,  might  have  curtesy  in  the  land. 

If,  as  is  contended,  the  act  means  curtesy  initiate,  all  the  pro- 
visions of  the  act  are  thus  repealed,  and  the  terms  of  the  act  are 
made  to  conflict.  For  if  the  property,  both  real  and  personal, 
and  the  rents  and  profits  of  the  same  are  to  be  in  the  wife,  and  the 
wife  alone,  they  cannot,  at  the  same  time,  be  in  the  husband  in  any 
decree,  in  his  own  right,  which,  as  we  have  seen,  they  would  be,  if 
he  held  a  tenancy  by  the  curtesy  initiate.  Then  we  think,  it  is 
clear  that  the  husband  has  no  interest  whatever  in  the  lands  of  the 
wife  during  the  coverture ;  and  that  in  this  case,  therefore  Harding 
L.  Crum  had  no  interest  in  his  wife's  lands,  which  the  Circuit 
Court  could  sell,  and  that  the  Circuit  Court  erred  in  its  decree  com- 
plained of,  whereby  it  dissolved  the  injunction,  which  restrained 
the  sheriff  from  selling  the  lands  of  the  wife  to  satisfy  the  debt  of 
the  husband,  who  had  no  interest  in  the  land  mentioned  in  the  bill 
subject  to  levy  and  sale  for  his  debts  ;  the  right  to  the  rents,  issues 
and  profits  of  his  wife's  land  never  having  vested  in  the  said  hus- 
band for  the  reasons  stated  above,  during  their  joint  lives. 

The  consequence  of  giving  the  wife,  as  the  statute  does,  the  control 
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of  her  property  free  from  the  interference  of  her  haaband,  is  to 
postpone  his  right  of  curtesy  until  her  death,  and  hence  to  render 
it  contingent  on  his  surriying  her.  See  Wells  on  the  Separate 
Property  of  Married  Women. 

The  rights  formerly  acquired  by  the  husband  by  virtue  of  the 
marriage  have  almost  all  been  taken  away,  and  the  disabilities  of 
the  wife  have  nearly  all  been  removed.  She  now  controls  her  own 
estate  entirely,  except  that  she  cannot  convey  her  real  estate  with- 
out her  husband.  Beach  v.  Miller,  51  111.  209.  But  by  the  Virginia 
statute, the  court  may  compel  her  husband  to  unite  in  the  conveyance, 
if  it  shall  appear  to  be  for  her  benefit.  This  is  solely  for  her  benefit, 
and  to  prevent  her  from  squandering  the  estate.  The  husband  has 
now  only  a  modified  tenancy  by  the  curtesy,dependent  upon  a  contin- 
gency, and  no  estate  vests  in  the  husband  during  the  life  of  the 
wife.  This  is  rather  a  shadowy  estate.  It  is  an  interest  which  may 
possibly  ripen  into  something  tangible  in  the  uncertain  future. 

Previous  to  the  act,  it  could  be  sold  on  execution  against  the  hus- 
band. Now  the  wife  has  the  sole  control  of  her  real  estate  during 
her  life,  and  the  husband  has  no  interest  until  her  death.  This 
estate  at  best  is  now  a  bare  possibiUty,  dependent  on  his  surviving 
bis  wife.  Martin  y,  Robson,  66  111.  132  ;  s.  c,  16  Am.  Rep.  578  ; 
Hill  V.  Chambersy  30  Mich.  427. 

At  common  law  the  death  of  the  wife  was  necessary  to  the  estate 
by  the  curtesy.  It  is  one  of  the  four  requisites,  as  we  have  seen. 
But  upon  the  birth  of  a  child,  another  anomalous  estate  was  created, 
called  tenancy  by  the  curtesy  initiajo.  It  was  the  increasing  the 
estate  for  their  joint  lives,  which  he  held  before  in  his  wife's  lands, 
into  an  estate  for  his  own  life.  The  married  woman's  act,  as  it 
prevented  his  acquiring  any  interest  in  his  wife's  estate  during  her 
life,  destroyed  the  estate  of  tenancy  by  the  curtesy  initiate. 

The  act  however  does  not  defeat  the  husband's  estate  by  the 
curtesy  at  her  death  ;  provided  the  estate  has  not  been  aliened  before 
her  death.  The  act  only  protects  her  estate  during  her  life,  it  does 
not,  at  her  death,  affect  the  law  of  succession  as  to  real  or  j)ersonal 
estate.     Porch  v.  Fries,  18  N.  J.  Eq.  208. 

By  the  former  law,  the  husband  and  wife  were  regarded  as  one 
person,  and  her  legal  existence  and  authority,  to  a  degree  were  lost 
or  suspended,  merged  in  that  of  her  husband.  She  had  not  capacity 
to  contract,  nor  had  she  administration  of  property.  By  the 
marriage,  if  the  wife  was  seised  of  an  estate  of  inheritance,  the 
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husband  became  seised  thereof,  taking  the  rents  and  profits  dnring 
their  joint  lives,  and  by  possibility  daring  his  life. 

Now,  he  cannot  enjoy  the  profits  of  her  real  estate  without  her 
permission.  He  has  no  control  over  her  separate  property.  It  is 
not  subject  to  his  disposal,  control  or  interference.  All  her  separate 
property  is  under  her  sole  control,  to  be  held,  owned,  possessed  and 
enjoyed  by  her  the  same  as  though  she  was  sole  and  unmarried. 
The  product  of  her  labor  is  her  exclusive  property,  and  she  may  use 
and  possess  it  free  from  the  interference  of  her  husband  or  his 
creditors.  The  intention  of  the  legislature  is  plainly  to  abrogate 
the  common-law  rule  to  a  great  degree,  that  the  husband  and  wife 
were  one  person,  and  give  her  the  right  to  manage  her  separate 
property  and  contract  with  reference  to  it.  Curtesy,  as  we  have  said, 
is  2)reserved  by  the  statute,  but  his  wife  is  living;  so  Crum  has  no 
title  by  the  curtesy.  Whatever  interest  he  has  in  his  wife's  lands  is 
dependent  upon  a  contingency,  whether  he  shall  survive  his  wife ; 
and  no  estate  can  be  said  to  vest  in  him  during  the  life  of  the  wife. 

The  appellant,  Breeden,  has  become  by  purchase  entitled  to  the 
wife's  land,  and  although  he  has  sold  to  a  third  person  for  value, 
he  has  sold  under  general  warranty  and  under  a  special  covenant 
to  quiet  the  title  to  this  land,  and  the  purchase-money  is  withheld 
until  he  performs  this  covenant,  and  he  is  entitled  to  bring  this 
«uit  by  reason  of  his  subsisting  interest  therein.  It  is  objected  by 
appellee,  that  as  the  debt  of  the  husband,  Crum,  is  less  than  $500, 
this  court  has  no  jurisdiction  of  this  cause.  But  this  is  not  a  con- 
test over,  or  indeed  conceniing^the  Crum  debt  to  Davis,  and  is  of 
no  concern  to  this  case  what  is  its  amount,  the  question  here  is, 
where  is  the  title  to  Mrs.  Cram's  land  vested?  If  in  Mrs.  Crum, 
then  the  Circuit  Court  cannot  sell  it  for  Crum's  debt.  If  the  title 
is  in  Cnim  in  any  degree  by  reason  of  the  coverture,  then  the  Cir- 
cuit Court  may  sell  the  interest  of  Crum  in  the  land  ;  so  it  cannot 
bo  maintained  that  the  title  to  this  land  is  not  involved.  The  title 
to  this  land  is  exactly  the  question  at  issue,  and  the  jurisdiction  of 
this  courf  undoubted. 

As  to  the  adjudications  in  the  common-law  suit,  they  do  not  in 
tiny  wise  affect  Mrs.  Crum,  nor  any  land  of  hers,  as  she  was  not  a 
party  to  that  suit,  and  in  no  way  connected  with  it. 

The  decree  complained  of  must  be  reversed  and  annulled,  and 
the  appellee  perpetually  en  joined  from  further  proceedings  under 
his  judgment.  Decree  reversed. 
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Ejrby  y.  Cohmokwbalth. 

(77  Va.  ea.) 

Criminal  law  —  dedanUUm^  -^  rei  gesta^  tettimony  of  pri9<mer  en  formtfr 

trial, 

A  man  having  been  shot  bj  another,  not  fatally,  exclaiming  **  70a  have  killed 
me/*  nm  soma  eighty  feet  to  the  door  of  another  room  in  the  same  hooae, 
and  on  being  admitted  said,  '*  I  am  shot ;  William  Kirby  has  shot  me."  Not 
more  than  two  minntes  had  elapsed.  Held,  that  these  declarations  were 
proper  in  evidence  against  Kirbj  on  an  indictment. 

On  a  criminal  trial  the  accused  testified  in  his  own  behalf.  On  a  new  trial  he 
did  not  teetifj,  but  evidence  was  admitted  to  show  that  the  testimony  of  his 
witnesses  was  inconsistent  with  his  testimony  on  the  first  trial.  Held  error.* 

CONVICTION  of  shooting  one  Mayo  with  intent  to  kill.    The 
opinion  states  the  facts. 

Frank  Oilmer  and  James  L,  Gordon,  for  prisoner. 

8.  F,  Blair,  attorney-general,  for  Commonwealth. 

Lewis,  P.  The  first  question  to  be  determined  relates  to  the  ad- 
missibility as  evidence  of  the  declarations  of  Mayo^  made  recently 
after  the  shooting  occurred,  to  the  witness,  Truman  Richardson. 
The  attorney-general  insists,  and  the  counsel  for  the  prisoner  deny, 
that  the  declarations  so  made  are  admissible  evidence  as  part  of  the 
res  gestm. 

It  appears  that  on  the  night  of  the  3d  July,  1882,  a  man 
entered  the  store  of  Mayo  for  the  purpose,  as  he  avowed,  of  mak- 
ing some  small  purchases,  and  two  or  three  minutes  after  entering 
the  store,  without  any  notice  or  apparent  provocation  whatever, 
shot  ]iim  through  the  head  with  a  pistol,  the  ball  entering  at  the 
corner  of  the  left  eye,  passing  through  his  head,  and  lodging  under 
the  skin  at  the  back  of  the  neck.  Immediately  upon  the  firing  of 
the  pistol,  Mayo  put  his  hand  to  his  face,  felt  the  blood  running, 
and  exclaimed,  "  Oh  my  !  you  have  killed  me."  He  at  once  ran  to 
the  door,  and  crying  "  murder,"  walked  round  the  house,  in  the 
dark,  to  the  door  of  Truman  Richardson's  room,  in  the  same  house, 
a  distance  of  eighty  feet  from  the  point  in  the  store  at  which  ho 

*  Cemtm,  People  v.  AmcUd  (48  Mich.  303),  38  Am.  Rep   18:2 
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was  shot.  He  knocked  at  the  door,  which  was  opened  by  Richard- 
son lis  soon  as  he  could  rise  from,  his  bed  and.  pot  on  his  pants,  and 
the  door  being  opened  he  fell  into  Richardson's  arms,  saying,  ''  I 
am  shot;  Wm.  Kirby  (meaning the  prisoner)  has  shot  me."  At 
the  time  the  shooting  occurred.  Mayo  and  his  assailant  were  in  the 
store  alone,  and  immediately  thereafter  the  latter  fled.  It  does  not 
appear  that  more  than  two  minutes  elapsed  between  the  time  of 
the  shooting  and  Mayo's  declaration  to  Richardson  that  the  pris- 
oner had  shot  him.  At  the  trial  Richardson  was  examined  as  a 
witness^  and  against  the  objection  of  the  prisoner,  was  allowed  to 
testify  as  to  the  declarations  made  to  him  by  Mayo. 

We  think  tlie  testimony  was  properly  admitted  to  be  weighed  by 
the  jury.  In  cases  like  the  present  it  is  essential  to  the  admissibil- 
ity of  tiie  declaitttions  of  the  injured  party  as  part  of  the  res  gesiWy 
that  they  be  made  recently  after  the  injury,  and  before  sufficient 
time  has  elapsed  for  the  fabrication  of  a  story.  If  made  after  such 
time  has  elapsed,  and  after  the  lis  niota  may  be  supposed  to  exist, 
they  are  no  part  of  the  res  gesicBy  but  are  merely  narrative  of  a  i^ast 
occurrence,  or  hearsay,  and  are  not  admissible  as  evidence.  Apply- 
ing this  test  to  the  present  case,  it  is  plain  that  the  prisoner's  first 
exception  is  not  well  taken. 

Here  the  declarations  in  question  were  not  only  made  recently, 
but  probably  within  two  minutes  after  the  shot  was  fired.  And  this 
taken  in  connection  with  the  declarant's  condition,  mental  and  physi- 
cal, produced  by  the  unexpected,  unprovoked,  and  as  he  supposed, 
fatal  shot  through  the  head,  repels  the  idea  that  his  declarations 
were  fabricated.  Indeed  under  the  circumstances  disclosed  by  the 
record  it  is  hardly  reasonable  to  suppose  that  they  could  have  been 
fabricated,  as  both  the  time  and  capacity  for  reflection  were  want- 
ing. HilPs  case,  2  Oratt.  594.  Nor  is  there  any  thing  decided  m 
Haynes*  case,  28  id.  942,  relied  on  by  counsel  for  the  prisoner, 
inconsistent  with  these  views.  That  was  a  prosecution  for  larceny, 
and  it  was  there  held  that  the  declarations  of  the  prosecutor,  made 
soon  after  the  discovery  of  the  larceny  and  after  he  had  gone  to 
the  house  of  a  neighbor,  were  not  admissible.  The  case  in  its  nature 
and  circumstances  so  widely  differs  from  the  present  case  that  fur- 
ther reference  to  it  need  not  be  made. 

The  second  question  relates  to  the  admissibility  of  the  testimony 
of  the  witness  Burnley.  Under  the  act  of  March  0,  1882  (Acts  of 
Assembly  1881-82,  chapter  228,  page  238),  the  prisoner  Wiis  a. 
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competent  witness,  and  at  a  former  trial  of  the  case  testified  in  his 
own  behalf.  At  the  second  and  last  trial,  and  after  the  evidence  of 
the  defense  had  been  introduced,  Burnley  was  called  on  by  the 
prosecution  to  prove  that  cei*tain  statements  made  by  the  defend- 
ant's witnesses  —  Armstrong  and  Bagby  —  were  in  conflict  with  the 
testimony  of  the  prisoner  as  delivered  on  his  examination  as  a  wit- 
ness at  the  previous  trial.  The  court  admitted  the  evidence,  and 
the  prisoner  excepted. 

The  statute  (Code  1873,  chap.  195,  §  22)  provides  that  "  in 
a  criminal  prosecution  other  than  for  perjury,  or  an  action 
on  a  penal  statute,  evidence  shall  not  be  given  against  the  accused 
of  any  statement  made  by  him  as  a  witness  upon  a  legal  examin- 
ation." The  testimony  was  therefoi-e  improperly  admitted.  And 
as  for  this  error  the  judgment  must  be  reveraed  and  a  new  trial 
awarded,  the  questions  raised  by  the  third  and  last  bill  of  excep- 
tions, respecting  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict, need  not  be  considered. 

« 

Judgment  reversed. 
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MiLLBB  Tobacco  Manufactobt  v.  Commebce. 

(16  Yroom,  IS.) 
jPVatid — impoting  goodionpMic  as  fnanufacture  of  another. 

An  action  will  lie  for  falnely  and  fraadalently  aelliiig  goods  of  one's  own 
manafaoture  aa  the  mana&ctaie  of  another,  to  his  injaiy. 

rpHE  opinion  states  the  case. 

E,  D,  Deacon,  for  demurrer. 

S.  A.  Besson,  contra. 

Kkapp^  J.  The  foregoing  declaration,  to  which  the  defendant 
has  filed  a  demurrer,  avers  that  the  plaintiffs  prepared,  vended  and 
sold,  for  profit,  a  certain  kind  of  smoking  tobacco  called  and  well 
known  to  the  public  as  ^'Mrs.  O.  B.  Miller  &  Go.'s  Best  Smoking 
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Tobacco/'  which  they  were  accastomed  to  sell  in  packages  wrapped 
in  blue  paper  with  the  words  ''Mrs.  O.  B.  Miller  &  Co. 's  Best 
Smoking  Tobacco,  97  Golambia  street.  New  York,"  printed  thereon ; 
and  that  the  defendant,  intending  to  injure  them  in  their  sales  and 
deprive  them  of  their  profits,  deceitfuUy  and  fraudulently  pre- 
pared and  made  smoking  tobacco  in  packages  of  the  same  size,, 
shape,  color,  and  appearance,  with  the  words  ''  The  Mrs.  C.  B» 
MuUer  &  Go.'s  Best  Smoking  Tobacco,  437^  Grove  street,  Jersey 
City,"  in  imitation  of  the  goods  of  the  plaintiffs,  and  fraudulently 
represented  and  sold  the  same  as  the  article  manufactured,  vended 
and  sold  by  the  plaintiffs,  when  in  truth  the  plaintiffs  had  not  man- 
ufactured the  same,  by  reason  of  which  the  plaintiffs  were  deprived 
of  the  sale  of  their  goods  and  the  consequent  profits. 

The  question  is  whether  this  state  of  facts  presents  an  action- 
able injury. 

It  is  not  called  for  in  this  case  to  follow  the  demurrant  in  his 
discussion  of  the  rules -specially  applicable  to  suits  for  the  appro- 
priation of  others'  trade-marks.  The  case  here  presents  a  griev- 
ance analogous  to  that  in  some,  but  not  all  its  featiu*es. 

Trade-marks  are  protected  as  such,  as  a  species  of  property;  not 
that  one  can  have  an  exclusive  right  in  the  signs,  words  or  symbols 
used,  per  se;  because  one  may  stamp  his  cloth  with  the  same 
mark  or  sign  that  another  has  acquired  the  exclusive  right  to  use 
on  his  manufacture  of  iron.  But  when  one  has  caused  a  particular 
species  of  manufacture  to  be  characterized  by  certain  marks  or  sym- 
bols, and  given  the  article  such  curi*ency  in  trade  that  it  is  identi- 
fied with  the  mark,  the  law  holds  him  to  be  possessed  of  a 
property  right  in  such  mark  in  connection  with  that  species 
of  manufacture,  which  it  protects  by  action  or  injunction  against 
any  unlicensed  use  of  it  by  othei*8.  Intentional  fraud  in  such  use 
is  not  essential  to  entitle  the  owner  to  protection.  The  injury  is 
complete  if  the  same  label  or  mark  is  used  which  recommends  the 
article  to  the  public  by  the  established  reputation  of  another.  Oof- 
fen  V.  Bunion,  4  McLean,  516;  Dale  v.  Smiihson^  12  Abb.  Pr.  237; 
AUistoorth  V.  Walmsleyy  L.  B.,  1  Eq.  518.  To  violate  such  right 
is  a  legal  fraud. 

But  there  is  another  type  of  injury  to  the  same  substantial  rights 
distinguished  mainly  by  the  essential  feature  presented,  of  actual 
fraudulent  intent  in  its  perpetration.  This  wrong  the  courts  have 
ever  been  equally  swift  to  redress.    It  is  said  that  the  markets  ai*e 
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free  and  open  to  make  and  sell  any  lawfnl  comQiodity  which  one 
has  sufficient  skill  and  energy  to  fabricate  and  vend^  unless  there 
exist  in  some  other  the  protection  which  the  law  of  patents  affords, 
and  this  is  doubtless  true;  but  every  one  should  be  and  is  required 
to  depend  for  his  success  upon  his  own  character  and  fame,  and  the 
quality  of  his  own  productions.  He  may  not  sail  under  false  colors 
and  S3ll  his  productions  for  those  of  others.  To  do  so  is  to  impose 
upon  the  public,  and  especially  to  defraud  him  whose  right  place 
in  the  market  is  filled  with  spurious  goods.  I'hat  is  not  fair  com- 
petition ;  it  is  closer  akin  to  piracy.  The  inyentor  of  an  unpatented 
article  has  no  exclusive  right  to  make  and  vend  it;  but  if  others 
make  and  sell  it,  they  have  no  right  to  put  it  upon  the  public  as 
the  manufacture  of  the  inventor,  nor  to  adopt  his  label  or  trade- 
mark, nor  one  so  like  his  as  to  lead  the  public  to  suppose  that  the 
aiticle  to  which  it  is  affixed  is  the  manufacture  of  the  inventor. 
Davis  V.  Kenddlly  2  B.  I.  566. 

The  legal  wrong  is  in  fraudulently  supplanting  the  maker  of  the 
genuine  article  by  a  false  one  sold  as  his  own;  whether  it  be  by  the 
adoption  of  his  mark  or  by  any  deceit  and  false  representation  likely 
to  deceive  the  public  and  accomplish  that  end,  is  material  only  in 
form.  The  injurious  result  is  tlie  same  if  the  wrong  be  committed 
in  either  way.    The  cases  differ  only  in  their  requii-cments  of  x)roaL 

In  W'otlierttpoon  v.  Cnrrie,  L.  R,  5  H.  L.  Gas.  508,  it  is  siiid  by 
Lord  Cheuisford  that  where  a  trade-mark  is  not  actually  copied, 
fraud  is  a  neoessaiy  element  in  the  consideration  of  every  question 
of  this  description  —  that  is,  that  the  party  accused  must  have 
done  the  act  complained  of  with  the  fraudulent  design  of  passing 
off  his  own  goods  as  those  of  the  party  entitled  to  the  exclusive  use 
of  the  trade-mark. 

Crawshay  v.  Thompson,  4  M.  &  6.  357,  is  a  case  in  pointed  illus- 
tration of  the  legal  rule  in  frauds  of  this  character.  The  declara- 
tion tliere  alleged  that  the  defendants  fraudulently  sold  certain  bars 
of  iron  as  and  for,  and  under  the  false  color  and  pretense  that  the 
same  were  bars  of  iron  of  the  genuine  manufacture  of  the  plaintiff. 
Tlie  right  of  recovery  on  proof  of  the  averment  was  not  questioned. 
Tlic  curlier  English  cases  bearing  on  the  subject  ai*e  there  refened  to 
and  need  no  citation  here. 

Tiic  declaration  here  does  not  count  upon  the  unlawful  adoption 
by  defendant  of  plaintiff's  tnide-mark,  but  charges  that  the  defend- 
ant sold  his  goods  luider  the  rej^resentation  and  jn'ctcnse  that  thej' 
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were  the  genaine  goods  manufactared  by  the  plaintiff,  which 
representations  and  pretenses  were  false  and  fraudulent ;  whereby 
they  were  to  an  extent  injurious  to  them,  shut  out  of  the  market ; 
and  that  as  devices  in  aid  of  their  fraud,  they  fabricated  deceptive 
imitations  of  the  plaintiff's  label  and  packing.  The  cases  upon  this 
subject  all  hold  this  to  be  an  actionable  injury.  The  underlying 
principle  is  that  one  who,  by  making  representations,  knowingly 
false,  causes  injuiy  to  another,  is  liable  for  the  oonsequenoes  of  his 
falsehood.  The  following  are  cases  bearing  upon  this  subject:  Sykes 
V.  SyJces,  3  B.  &  C.  541 ;  Archboldy.  Sweety  5  0.  &  P.  219  ;  BlofM 
V.  Payne,  4  B.  &  Ad.  410  ;  Thompson  v.  Winchester y  19  Pick.  214 ; 
31  Am.  Dec.  135  ;  Lemoine  v.  Santoiiy  2  E.  D.  Smith,  343  ;  Marsh 
V.  BillingSy  7  Oush.  322 ;  54  Am.  Dec.  723 ;  Holmes  v.  HolmeSy 
37  Conn.  278  ;  8.  c,  9  Am.  Eep.  324;  Morison  v.  Salmo7iy  2  M. 
&  6.  385. 

In  the  case  last  cited  the  declaration  used  was  in  form  and  in  all 
its  essential  aveinnents  like  the  one  before  us,  and  was  brought  under 
criticism  on  motion  in  arrest  of  judgment.  The  point  principally 
made  against  it  was  not  that  action  would  not  lie  for  such  fraud,  but 
on  the  sufficiency  of  the  averment  of  a  false  representation  by  the 
defendant  that  the  goods  sold  by  him  had  been  prepared  by  the 
plaintiff.  It  was  held  sufficient  by  all  the  judges,  and  judgment 
passed  for  the  plaintiff. 

A  precedent  is  found  for  this  declaration  in  Sykesy.  Sykes,  above 
refen-ed  to.     Also  in  2  Chitty's  PI.  697,  698. 

The  case  of  Marsh  v.  BillingSy  supra,  was  an  action  grounded 
upon  the  same  character  of  injury  as  that  counted  upon  by  the 
plaintiff  in  this  suit.  The  defendant  there  was  charged  with  holding 
himself  out  as,  and  falsely  representing  himself  to  be  authorized 
by  the  proprietor  of  a  large  hotel  to  convey  guests  between  the  hotel 
and  the  principal  railway  station,  and  using  upon  his  coaches  the 
signs  and  devices  with  which  the  phiintiff  marked  his  carriages, 
thus  obtaining  passengers  in  fmud  of  tlio  plaintiff,  who,  by  agree- 
ment with  the  proprietor  of  the  hotel,  had  the  exclusive  patronage 
of  the  house  and  the  sole  right  to  place  the  hotel  name  upon  his 
vehicles.  The  same  principle  was  there  applied,  and  the  right  of 
action  maintained,  not  on  the  ground  that  the  defendant  might  not 
rightfully  carry  passengers  between  the  hotel  and  railway,  nor  on 
the  ground  that  he  might  not  put  the  name  of  the  hotel  on  his 
coaches  as  indicating  where  he  would  carry  persons  to  whom  he 
Vol.  XLVI  — 96 
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might  honestly  engage  his  servioes,  but  on  the  ground  that  he 
ooold  not  fnuidnlently  take  away  the  plaintiff's  passengers  by  pass- 
ing himself  off  upon  the  public  as  possessed  of  patronage  and 
privilege  which  the  plaintiff  held  exclusiyely,  or  designedly  used  in 
aid  of  his  fraud  the  signs  which  the  plaintiff  had  rightfully  adopted. 

Indeed,  the  cases  are  in  entire  harmony  in  maintaining  the  princi* 
pies  upon  which  the  plaintiff's  action  proceeds. 

The  demurrer  should  be  oyerruled,  with  costs. 

DmauTftr  overruled. 


Habsbt  y.  Golyillb. 

(M  Yroom,  US.) 

WUnem —  immunitif  flvm  praeea, 

Serrlee  of  prooeM  npoD  a  resideDt  while  ▼olantmrUy  attending  a  trial  as  a 
witnofls  is  not  Told,  bat  the  court  ma/  set  it  aside,  or  change  the  venae,  or 
grant  any  other  appropriate  relief  * 


M 


OTION  to  set  aside  sendee  of  summons. 


P.  L.  Voorhees,  for  relator. 
J.  L.  Haysy  for  respondent. 

Rbbd,  J.  The  privilege  conferrea  upon  witnesses  Dy  ''An  act 
concerning  evidence/'  is  that  eveiy  witness  shall  be  privileged  from 
arrest  in  all  civil  actions,  and  no  other,  during  his  necessary  attend- 
ance at  any  court  or  other  place  where  his  attendance  shall  have 
been  required  by  subpoena  previously  and  duly  served^  and  in  going 
to  and  returning  from  the  same,  allowing  one  day  for  every  thirty 
miles  from  his  place  of  residence.  This  part  of  the  statute,  except- 
ing the  allowance  of  time  by  distance,  was  passed,  originally,  June 
?.  1779.  It  grants  immunity  to  the  witness  onlv  from  arrest,  and 
then  only  when  in  attendance  upon  a  court  under  due  service  of  a 
subpoena. 

In  regard  to  the  privilege  of  a  witness  attending  voluntarily,  the 
rule,  both  in  this  State  and  elsewhere,  is  more  liberal  than  the 

*8ee  In  rt  RtaUn  (^  Yt.  eM),  88  Am.  Rap.  718,  and  note,  717. 
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statute.  In  England  the  weight  of  authority  is  that  a  person  who 
so  attends  for  the  purpose  of  giving  testimony,  although  not  under 
service  of  process,  is  privileged  from  arrest.  Taylor  on  Evid.,  §  1330. 
And  that  is  the  rule  in  this  State.  Hams  t.  Grantham,  Coxe, 
14rZ ;  Dwigan  ads.  Miller,  8  Vroom,  182,  overruling  Rogers  v. 
Bullock,  2  Penn.  516,  in  which  case  it  was  held  that  upon  the 
language  of  the  statute,  due  service  of  a  subpoena  was  necessary  to 
entitle  the  witness  to  the  privilege  from  arrest.  The  words  of  the 
statute  have  not  only  been  departed  from  in  this  respect,  but  also 
in  the  other  respect,  namely,  that  the  privilege  is  only  from  arrest. 
The  same  freedom  has  been  claimed  from  liability  to  be  served  with 
summons,  and  the  claim  has  in  some  instances  in  this  State  been 
allowed. 

This  claim  has  no  countenance  in  the  English  practice.  The 
serrico  of  a  summons  upon  a  witness  there  may  be  made  at  any  time, 
and  the  court  will  not  set  it  aside.  PooU  y.  Oould,  1  H.  &  N.  99. 
This  is  so  although  the  service  of  the  writ  in  open  court  may  be  so 
manifestly  indecorous  as  to  amount  to  a  contempt.  Cole  v.  Hawkins, 
2  Str.  1094  ;  PooU  v.  Oould,  supra. 

In  this  State  in  two  instances  the  privilege  of  witnesses,  has 
been  held  to  extend  to  immunity  from  service  of  a  summons. 
Halsey  t.  Steioard,  1  South.  367  ;  Dungan  ads.  Miller,  8  Vroom, 
182.  In  each  of  these  cases  the  parties  were  non-residents  of  this 
State.  In  the  firet  it  may  be  remarked  that  the  person  served  was 
only  a  pai*ty  to  the  suit  and  not  a  witness,  while  in  the  second  he 
was  both  party  and  witness.  These  cases  as  well  as  that  of  Harris 
y.  Oraniham,  supra,  establish  the  rule  that  a  party  can  chiim  a 
privilege  co-extensive  with  that  of  a  witness. 

The  witness  in  the  present  case  is  a  resident  of  New  Jersey, 
and  the  point  is  taken  that  the  status  of  such  a  witness  differs  from 
that  of  a  foreign  witness  or  party.  I  think  there  is  solid  ground 
upon  which  to  x^lace  a  distinction  between  these  classes. 

The  foundation  of  the  rule  is  the  iiApolicy  of  permitting  an  act 
which  will  deter  suitors  or  witnesses  from  attending  courts.  The 
argument  of  Southard,  J.,  in  Halsey  y.  Steioard,  was  the  difficulty 
with  which  foreign  witnesses,  not  amenable  to  process,  could  bo  in- 
duced to  come  into  the  State  to  testify  if  they  were  liable  to  be 
served  with  a  summons  in  a  court  in  a  foreign  jurisdiction  at  a  dis- 
tance  from  his  witnesses  and  his  means  of  defense.  The  courts  of 
the  State  of  New  York  early  distinguished  the  cases  in  which  the 
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party  or  witness  was  or  was  not  a  resident  of  the  State.  If  a  non- 
resident was  arrested  he  was  discharged  absolutely,  but  a  resident 
was  discharged  on  filing  common  bail.  Hopkins  v.  Ooburn,  1 
Wend.  292. 

In  Seaver  v.  Robinson,  3  Duer,  622,  it  was  held  that  a  non-resi- 
dent party  could  not  be  served  with  process  in  New  York  city,  and 
in  Merrill  v,  George,  23  How.  Pr.  331,  a  non-resident  party  and 
witness  was  held  exempt  from  service  of  summons.  In  each  case 
the  argument  of  the  court  in  favor  of  the  rule  was  that  oral  exam- 
inations, instead  of  depositions,  were  to  be  fostered,  and  that  any 
course  of  procedure  which  kept  away  witnesses  whose  presence  could 
not  be  oompelled  was  impolitic. 

There  is  no  intimation  in  the  numerous  cases  in  that  State  that 
the  same  immunity  from  the  service  of  process  exists  in  the  case  of 
resident  parties  and  witnesses,  beyond  a  query,  in  the  opinion  of 
the  Court  of  Appeals  in  the  case  of  Person  v.  Orier,  66  N.  Y.  126 ; 
a.  c,  23  Am.  Bep.  35.  The  absence  of  cases  in  which  this  privilege 
has  been  claimed  for  resident  witnesses,  and  the  reasoning  of  the 
courts  in  recognizing  it  in  the  case  of  non-resident  witnesses,  seem 
to  establish  a  marked  distinction  between  the  two  cases.  The  ques- 
tion then  is«  as  the  subject  is  uncontrolled  by  any  adjudication  here, 
whether  the  privilege  should  be  recognized  as  absolute  in  a  non- 
resident witness  or  party,  or  as  non-existing  in  any  form. 

A  resident  can  be  oompelled  by  process  to  come  into  court,  yet 
by  the  service  of  a  writ  in  a  distant  county,  and  by  so  transferring 
from  his  home  a  litigation,  it  may  be  as  onerous  as  if  he  were  a 
resident  of  another  State.  And  the  knowledge  of  the  hazard  he 
runs  by  obeying  the  subpoena  may  compel  him  to  evade  its  service 
or  tempt  him  to  disobey  its  command. 

I  do  not  think  this  is  a  reason  for  holding  every  such  serrioe  a 
nullity,  but  it  is  a  reason  why  the  courts  should  i*etain  control  over 
it.  There  may  be  instances  where  the  service  was  so  flagrantly  im- 
proper as  to  require  a  vacation  of  the  service.  But  in  most  instances 
the  only  case  of  comprint  which  the  person  served  could  urge 
would  be  that  he  was  served  in  one  county  and  not  in  another. 
The  remedy  for  this  complaint  is  not  a  vacation  of  the  service,  but 
a  change  of  venue,  if  an  unfair  advantage  has  been  obtained  by  such 
service  in  fixing  the  place  of  trial. 

The  circumstances  of  each  case  should  control  the  court  in  deal- 
ing with  such  a  service.    The  manner  of  service,  the  residence  of 
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defendant's  witnesses,  the  place  where  the  cause  of  action  arose, 
are  all  factors  in  determining  whether  the  serrice  should  stand. 

In  the  present  case  the  defendant  is  a  resident  of  Atlantic 
county.  Service  was  made  and  venue  laid  in  Oamden  county. 
If  the  defendant  desires  the  venue  changed  to  Atlantic  coun^ 
it  will  be  so  ordered,  unless  the  plaintiff  objects  to  such  change, 
in  which  event  the  service  of  the  summons  will  be  set  aside. 


RoYT  V.  Nbwbold. 

(16  Vroom,  218.) 

JBhidenee — pruumptUm  of  deaih. 

Under  a  statute  providing  that  a  person  absent  from  the  State  for  aeven  years 
sacoessiyelj  shall  be  presumed  dead  unless  proved  to  have  been  alive  within 
that  time,  the  burden  of  proof  is  on  the  party  denying  the  death,  and  the 
presumption  is  not  overcome  by  mere  similarity  of  name,  but  the  identity 
of  the  person  must  be  shown.    {Sse  noUt  p.  761.) 

Tjl  JECTMENT.    The  opinion  states  the  case. 

King  £  Woodruff,  for  plaintiffs. 
Oeo.  W.  ffubbell,  for  defendant. 

Parker,  J.  This  action  was  brought  to  recover  possession  of 
the  equal  undivided  one-seventh  part  of  a  lot  of  land,  situated  in 
the  township  of  Kearney,  in  tlie  county  of  Hudson. 

In  the  year  1850,  Abram  Tuers,  Sr.,  died  intestate,  seised  of 
lands,  of  which  the  lot  in  controveray  was  a  part.  He  left  surviv- 
ing him  seven  children,  one  of  whom  bore  the  name  of  his  father. 

In  the  year  1852,  this  son  (Abraham  Tuers,  Jr.)  left  the  State 
of  New  Jersey  for  the  avowed  purpose  of  going  to  California.  He 
never  returned  to  this  State.  In  the  year  1862,  application  was 
made  to  the  Orphans'  Court  of  the  county  of  Hudson,  by  William 
Tuers,  one  of  the  sons  of  Abram  Tuers,  Sr.,  for  the  appointment 
of  commissioners  to  divide  the  real  estate  of  which  his  father  died 
seised.    The  application  for  partition  set  forth  the  names  of  the 
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alleged  tenants  in  common  and  claimed  them  to  be  the  owners  of 
said  lands. 

Abraham  Tners^  Jr.^  haying  absented  himself  from  the  State  of 
New  Jersey  for  more  than  seven  years^  and  not  having  been  heard 
of  within  that  ])eriod  of  time,  tlie  partition  was  made,  on  the  pre- 
sumption that  he  was  dead,  and  the  undivided  one-seventh  part  of 
the  lands  to  which  Abraham  Tuers,  Jr.,  would  have  been  entitled 
luul  he  been  living  was  set  off  to  his  children. 

The  commissioners  made  report  of  the  partition,  and  on  the 
28th  of  February,  1863,  the  report  (having  been  approved  by  the 
court)  was  confirmed. 

On  the  1st  day  of  July,  1874,  a  deed  was  executed  and  delivered 
to  the  plaintiff  by  a  person  who  signed  his  name  Abraham  A.  Tuers. 
This  deed  stated  that  the  grantor  was  formerly  of  the  county  of 
Morris,  in  the  State  of  New  Jersey,  and  then  of  the  village  of 
Diamond  Springs,  in  the  county  of  Eldorado  and  State  of  Cali- 
fornia. It  pnrporteil  to  convey  all  the  real  estate  situated  in  the 
State  of  New  Jersey  which  Abraham  A.  Titers  owned,  or  to  which 
he  had  any  right  or  claim,  wherever  the  same  was  situated  ;  and 
also  the  interest,  right,  title,  claim  and  demand  which  the  party  of 
the  first  part  had  and  which  he  might  thereafter  have  or  be  en- 
titled to  as  one  of  the  children  and  heirs-at-law  of  Abraham  (some- 
times called  Abram)  Tuers,  late  of  Newark,  in  the  State  of  New 
Jersey. 

On  the  15th  day  of  August,  1874,  another  deed  was  executed  to 
plaintiff  by  a  2)eraon  who  signed  his  name  Abraham  Tuers.  This 
deed  stated  that  the  grantor  was  sometimes  called  Abraham  A. 
Tuers,  and  was  of  the  county  of  Eldorado,  in  the  State  of  Califor- 
nia. This  last-mentioned  deed  pur]K)rted  to  convey  to  the  plaintiff 
the  lands  of  which  the  lot  in  question  is  a  part,  by  a  more  partic- 
ular description  than  was  contained  in  the  former  deed,  and  in 
describing  the  same  i*eferred  to  the  property  as  being  lots  numbered 
on  maps  accompanying  the  i*ciK)rt  of  the  commissioners  appointed 
by  the  Orphans'  Court  of  the  county  of  Hudson  and  State  of  New 
Jersey,  to  make  partition  of  the  estate  of  Abraham  Tuers,  deceased. 
Under  and  by  virtue  of  these  deeds  the  plaintiff  in  this  suit  claims 
title  to  the  equal  undivided  one-seventh  part  of  the  lot  in  contro- 
versy. 

The  defendant  claims  title  to  the  lot  under  the  partition  proceed- 
ings.    It  is  part  of   a  tract  set  off  by  said  commissioners  to  the 
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children  of  Catharine  Ward,  deceased  (a  daughter  of  Abram  TneiB, 
Sr.);  and  their  right  thereto  became  Tested  in  the  defendant  (as  is 
claimed  by  him)  through  scTeral  mesne  conveyances. 

The  jury  found  a  verdict  for  the  plaintiff.  A  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside  and  a  verdict  entered  for 
defendant  was  allowed.  The  defendant  assigned  several  reasons 
for  setting  aside  the  verdict,  but  it  will  not  be  necessary  to  con- 
sider more  than  one  of  them. 

The  statute  of  March  7,  1797,  declaring  when  the  death  of  per- 
sons absenting  themselves  shall  be  presumed  (Bev.,  p.  294),  pro- 
vides that  '^  Any  person  who  shall  remain  beyond  sea,  or  absent 
himself  or  herself  in  this  State,  or  conceal  himself  or  herself  in 
this  State  for  seven  years  successively,  shall  be  presumed  to  be 
dead,  in  any  case  wherein  his  or  her  death  shall  come  in  question, 
unless  proof  be  made  that  he  or  she  were  alive  within  that  time  ; 
but  an  estate  recovered  in  any  such  case,  if  in  a  subsequent  action 
or  suit  the  person  so  presumed  to  be  dead  shall  be  proved  to  be 
living,  shall  be  restored  to  him  or  her  who  shall  liave  been 
evicted.  *' 

This  statute  declares  that  there  shall  be  presumption  of  the  death 
of  a  person  who  absents  himself  from  this  State  for  seven  succes- 
sive years,  unless  it  be  proved  that  he  was  living  within  that  time  ; 
and  if  it  shall  be  proved  that  he  is  living,  his  rights  shall  be  re- 
stored. 

The  plaintiff  insists  that  the  burden  of  proof  is  on  the  defend- 
ant to  show  that  Abraham  Tuers,  Jr.,  was  dead  when  the  deeds  to 
plaintiff  were  given.  The  language  of  the  statute  will  not  admit 
such  construction.  The  presumption  of  death  after  continued 
absence  of  over  seven  years  successively,  must  be  overcome  by 
proof  that  the  }X3rson  was  living. 

In  2  Greenl.  Ev.,  §  278,  the  writer  uses  the  following  lan- 
guage, viz. :  '*  Some  say  that  the  existence  of  a  person  being  once 
shown  he  is  presumed  to  continue  alive,  and  that  the  burden  of 
proof  is  on  the  party  asserting  the  death.  This  presumption  is 
held  by  civilians  to  continue  for  a  hundred  years.  It  is  however 
conceived  that  the  period  of  continuance  can  justly  be  applied  only 
until  a  contrary  presumption  is  raised  from  the  nature  of  the  sub- 
ject. It  would  surely  be  unreasonable  to  presume  that  an  orange 
proved  to  have  existed  fresh  ten  years  ago  is  still  sound,  a  contrary 
presumption  having  arisen  from  the  ascertained  average  duration 
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of  that  fruit  in  a  Boand  state.  But  howeyer  this  may  be  aa  a  men 
preaomption  of  law,  the  rule  is  now  settled  for  most  judicial  pur- 
poses that  the  presumption  of  life^  vith  respect  to  persons  of  whom 
no  account  can  be  given,  ends  at  the  expiration  of  seven  years  from 
the  time  they  were  last  known  to  be  living,  after  which  the  bur- 
den of  proof  is  devolved  on  the  party  asserting  the  life  of  the  in- 
dividual in  question. '^ 

This  period  of  seven  years  is  the  time  fixed  by  statute  when  the 
presumption  of  death  begins. 

In  Wambaugh  v.  Schenck,  1  Penn.  229,  an  action  of  dower  had 
been  brought  and  issue  taken  on  the  death  of  the  husband.  The 
husband  left  the  country  about  seven  years  before,  and  there  was 
no  satisfactory  evidence  of  his  since  being  alive.  The  demandant 
relied  on  the  presumption  of  his  death  raised  by  the  statute.  The 
court  said  :  **  Proof  being  mado  that  he  had  absented  himself  from 
the  State  for  seven  years,  the  statute  attaching  on  that  fact  raises 
the  presumption  of  his  death p  which  however  may  be  rebutted  by 
proof  of  his  having  been  alive  within  the  seven  years." 

In  Smith  v.  Ux'rs  of  Smithy  1  Halst.  Gh.  484,  the  chancellor 
said :  '^  The  words  of  the  statute  and  the  reason  of  the  thing  re- 
quire that  unless  proof  be  made  that  the  person  absenting  himself 
has  been  heard  from,  the  presumption  of  his  death  arises  at  the  ex- 
piration of  seven  successive  years  of  absence.  The  party  seeking 
to  avoid  the  presumption  can  do  it  only  by  showing  that  the  absent 
person  was  alive  within  the  seven  years." 

In  the  case  of  ifooers  v.  Bunkery  29  X.  H.  420,  431,  the  court, 
in  the  opinion  delivered,  said :  ^^  The  first  thing  to  be  proved  is 
that  the  plaintiff  is  seized  of  the  share  ho  claims  in  the  real  estate. 
If  his  name  bo  John  Smith,  or  any  of  the  common  and  frequently 
recurring  names,  it  would  be  at  once  apparent  that  to  prove  John 
Smith  to  be  entitled  is  but  one  step  to  prove  plaintiff's  title  ;  the 
next  step  is  to  prove  he  is  the  same  person.  If  the  question  be 
raised,  the  jury  is  not  at  liberty  to  presume  that  a  person,  even  ol 
so  peculiar  a  name  as  Timothy  Mooers,  is  the  same  person  as  the 
man  of  the  same  name  who  is  shown  to  be  entitled  to  the  estate." 

The  mere  fact  that  deeds  were  signed  in  California  in  1874,  by  a 
person  named  Abraham  A.  Tuers,  or  using  that  name,  does  not 
prove  that  such  person  was  the  son  of  Abraham  Tuers,  Sr.,  or  that 
he  was  then  living,  or  that  he  signed  the  deeds.  There  should  be 
something  more  than  sinularity  of  name  to  overcome  the  presump- 
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tion  of  death  raised  by  the  statute.  Some  evidence  should  be  pro- 
duced that  the  person  who  signed  the  deeds  was  the  same  person 
who  had  an  interest  in  the  lands  in  question^  beyond  the  mere 
identity  of  name.  The  identity  of  the  person  should  have  been 
proved.  There  is  no  such  proof  in  this  case.  If  the  person  who 
signed  those  deeds  under  which  plaintiff  claims  was  Abraham 
Tuers,  the  younger,  who  started  for  California  in  1852,  would  it 
not  have  been  easy  to  prove  the  fact?  Many  of  his  i*elatives  and 
others  who  knew  him  in  New  Jersey  are  living,  who  could  have  de- 
scribed his  peraonal  appearance,  and  the  testimony  of  the  subscrib- 
ing witnesses  or  of  the  notary  public  before  whom  the  deeds  were 
severally  acknowledged  might  have  been  taken,  as  to  the  size, 
weight  and  apparent  age  and  characteristics  of  the  man  who  signed 
them,  for  the  purpose  of  identification.  Evidence  might  also  have 
been  taken  as  to  the  handwriting  of  the  signature  of  the  grantor.  In 
this  case  there  is  no  evidence  of  handwriting  nor  of  personal  appear- 
ance or  characteristics  to  identify. 

At  the  time  of  the  partition  of  the  real  estate  of  Abram  Tuers, 
Sr.,  his  son,  Abraham  Tuers,  had  been  absent  from  this  State  more 
than  ten  yeai*s,  during  which  time  he  had  not  been  hoard  of,  nor  is 
there  proof  in  this  cause  that  he  has  since  been  seen  or  heard  from. 
He  was  regarded  by  the  family  as  dead,  and  his  widow  married 
again.  The  only  claim  made  by  plaintiff  to  show  that  he  is  living, 
or  was  living  at  the  time  of  the  execution  of  said  deeds,  is  the  pro- 
duction of  the  deeds  themselves,  signed  by  the  name  Abraham  A. 
Tuers  and  Abraham  Tuers,  resijectively.  This  claim  is  of  no  avail 
unless  followed  by  evidence  to  show  that  the  person  who  executed 
the  deeds  is  the  Abraham  Tuers  who  st(u*ted  for  California  in 
1852. 

There  being  an  absence  of  such  proof,  the  law  raises  the  pre- 
sumption that  he  is  dead,  which  presumption  has  not  been  over- 
come by  evidence. 

The  rule  to  show  cause  is  made  absolute,  with  costs,  and  verdict 
entered  for  defendant. 

Note  bt  the  Rbfortbr.— The  following  article  on  the  Presumption  of  Death,  hy  John 
D.  LawBon,  is  from  the  Albany  Law  JoumaH,  for  May  81,  and  June  14, 1884. 

RULB  V.  An  aboeutee  shown  not  to  have  been  heard  of  for  seTen  years  by  persons,  who  if 
he  bad  been  alive  would  naturaUy  have  heard  of  him,  is  presumed  to  have  been  alive  until 
the  ezpiiy  of  such  seven  years,  and  to  have  died  at  the  end  of  that  term.  8teve}u  v.  Ife- 
jromora.  86  Me.  176  (1853);  Doe  v.  Flanagan,  1  Ga.  SSS  (1846);  Spean  v.  Burton,  81  Miss.  654 
(l8G6};CVoia  y. Craig,  1  Bailey  (Eq.)  (a  C.)  103  (1880);  aarke  v.  Cumminga,  5  Barb.  863  0848^1 
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Tmyr.  Tmtf,SBiMid.Ch.444(1Mf9;'biiUwT.jabM,  7 Basil,  806(1890);  AtUmrwr. 
am%BC»L9i  aSBT):  GwVirtyy.SamMUl  Chnvw  (8.  C),  57  (1840);  Jf  o/it  t.  Fonfcn,  5 
Oaach,  C.  C  666  (IMO) ;  Anotiumom,  S  Hajtw.  (S.  C.)  134  (1801)  ;  Bowdtn  t.  Soam^  id. 
«S  (18Q2);  Vrau^ord  t.  J^Oiote,  1  Houst.  (DeL)  465  0855);  Hdtwodic  v.  Atneriean  lAf* 
Jru.  Co,,  63  Mo.  86  (1876) ;  SmitA  ▼.  JTuoiottois  11  N.  H.  196  (1840) ;  f  taff  t.  Aiiidoefc,  18 
Johns.  141  (UaO) ;  BradUy  ▼.  Bradiev,  4  Wbut.  178  (1868) ;  Loring  v.  Sleineman,  1  Mete 
810  (1840) :  apeon  v.  AuHon,  81  MIsl  547  (18B6);  FV»rHi4<li  t.  dor*.  81  N.  H.  4SM  08618: 
RtmnOidl  t.  MaybuaK  88  Oliio  Bt.  155  (1877) ;  JRfes  v.  Lumley,  10  id.  506  (1857) ;  TaunoB  t. 
H«#iier,  86  id.  88S  (1880) ;  Jf aybuah ▼•  itntenMal,  1  Crim.  Sup.  Ct.  488  (1871) :  Hbfmes  t. 
Joliiucm,  48  Peon.  Bt.  156  (1868);  Iniiltfv.  Ounjibeil,  1  Rawle,  375  (189) ;  PudteCe  t.  State,  1 
Sneed,  856(1858);  Primm  SUwarUI  Tex.  183 (1651) ;  AeHolZ,  1  WslL Jr. 850848);  IToodt 
T.  irood«,  8  Bay,  478  0808);  MeNaIr  ▼.  Boaland,  1  Dev.  (Eq.)  538  0830);  I>ai7(f  v.  Brings.  7 
Otto,  6S»  (1878);  Hugt  ▼.  BaKer,  8  Sim.  443  0837);  Ommnney  t.  SeOlirell,  83  Beav.  888  08SQ ; 
Ewing  V.  Aivery.  8  Bibb,  835  (1818) ;  AdamM  t.  Jd>M«,  88  Oa.  606  (1868);  iVrNrtor  t.  MeCaU, 
8  BaUey  (S.  C  ),  134;  83  Am.  Deo.  134  (1881).  In  Naisor  ▼.  Brodntay,  Rich.  Eq.  Oaa.  448 
(183Q),  there  is  an  extraordinary  mlinir  by  CSuuioellor  Habpbr,  of  South  Carolina,  to  the 
effect  that  where  an  absentee  Is  unlieard  of  for  seven  years,  the  presumption  is  that  he 
died  St  the  commencement  of  that  period.  The  question  was  wliether  one  Philip  Naison 
Broclrway  could  be  presumed  to  have  died  before  reaching  the  age  of  twenty-one  yean. 
He  was  bom  in  1800,  and  left  home  In  1814.  Late  in  1814  he  was  last  heard  of.  The  clian- 
oellor  held  that  he  must  be  presumed  to  have  died  a  minor,  si^ytng:  **  When  the  period  of 
seTcn  years  has  elapsed  the  law  presumes  that  it  was  occasioned  by  death  and  not  by 
any  minor  casualty.  Not  death  at  the  end  of  the  period;  but  that  the  ignorance  of  his  ex- 
istence during  the  whole  period  was  the  consequence  of  his  death.  This  seems  naturaOy  to 
have  relation  to  tlie  eariiest  period  when  his  existence  became  uncertain.'*  The  chan- 
cellor afterward  found  that  he  had  drawn  the  line  too  closely,  for  he  adds  in  a  note  to  the 
report  of  the  case:  "  Memorandum.  After  this  decree  and  after  distribution .  Philip  Nai- 
son Brookway,  as  I  am  informed,  made  his  appearance  in  Charteston  in  good  health.** 
But  see  Chapman  t.  (hooper.  5  Rich.  468  (1858).  The  rule  adopted  in  England  is  dilTerent. 
It  seems  to  be  established  by  the  decision  of  the  highest  courts  of  that  country,  that 
where  a  person  goes  abroad  and  is  not  heard  of  for  seven  years,  the  law  presumes  that  he 
is  dead,  but  there  is  no  presumption  of  law  that  he  died  at  any  predae  time  within  these 
years.  In  other  words  that  on  the  one  hand  that  the  time  at  which  a  person  died  within 
the  seven  years  is  not  a  matter  of  presumption  but  of  proot  and  on  the  other,  there  Is  no 
presumption  of  the  continuance  of  life  after  the  disappearance  of  the  party;  but  the  .>nsis 
of  proving  the  death  or  existence  of  the  party  at  any  particular  time  within  that  period 
lies  on  the  person  who  claims  a  right  resting  on  tne  establishment  of  either  of  these  fkuM. 
Doe  V.  Nepean,  5  B.  ft  Ad.  36;  Kntgnt  v.  Nepean^  3  M.  ft  W.  805;  Be  Phetu'e  TrurtM,  U  R., 
SCAi.  App.  188;  /2elfoir,  1  Sw.  ft  T.  53(1868);  Thonuwv.  Thcmuu,  SBr  ftSm  288  (1864); 
Be  BeM^iamVt  TnuU,  37  L.  J.  (Clh.)  265  (1866);  Lambe  v.  Orton,  28  id.  886  (1»6U);  Be  Peck, 
89  li.  J  (P.  ft  M.)  05  (1860).  But  the  English  cases  are  not  a  unit  on  this  point  as  will  be 
seen  by  consulting  A.  w.WeOghire,  6  Q.  B.  Div.  8d6 ;  Be  Cfniteatley'a  TrwUt,  14  Gh.  Div.  846; 
QUI  V.  Manley,  16  Tr.  L.  T.  57;  WUami  v.  Hodgetn,  2  East,  318  ;  Doe  v.  Jsanofi,  6  Id.  80;  Bmce 
V.  Hiitiamlt  1  W.  Bl.  404.  A  few  cases  in  the  American  courts  follow  the  English  rule. 
State  V.  Ifoore,  11  Ired.  (L.)  160(1860);  Spencer  v.  Roper,  13  id.  833  (18SQ. 

iLLUSTRATIOlfS. 

1.  In  the  middle  of  November,  1846,  Captain  M.  In  command  of  a  ship  of  war  with  ten 
seamen,  sailed  in  a  launch  from  San  Francisco  to  Fort  Suiter,  on  the  Sacramento  river. 
No  intelligence  was  ever  after  received  of  the  launch  or  of  any  of  its  crew.  On  December 
1, 1846,  a  grant  of  land  was  made  to  Oaptaln  M.  The  presumption  was  that  Oaptain  M. 
was  alive  on  December  1, 1871.    MofUgomery  v.  Bevang,  1  Saw.  660(1871). 

2.  E.  died  on  September  0,  1851,  leaving  a  legacy  to  his  son  W.  In  May,  1848,  W.  wrote 
to  his  brother  that  he  was  to  sail  from  Baltimore  to  Africa  In  a  few  days  in  chaige  of  a  brig. 
Nothing  was  subsequently  heard  of  him  Held,  that  the  presumption  was  that  W.  was 
alive  on  September  0,  1851.  EaoU's  case,  8  Abb.  Pr.  818  (1868) ;  Bradley  t.  BradUy,  4 
Whaii.  178  (183Q);  Whitetide'e  Appeal,  88  Penn.  St.  114  (1864). 
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8.  In  ICarch,  1851,  M.  dtaappeftred  ftrom  hts  bo«rdiiig4i(Mifle  In  New  York  with  the  de- 
«lared  intention  of  coing  aouth,  and  was  not  afterward  seen  or  heard  of.  In  1871,  his  ad- 
ministrator brought  an  action  on  a  policy  of  losuranoe  on  his  life.  The  company  defended 
on  the  ground  of  a  failure  to  pay  a  premium  due  in  June,  186L  Held,  that  M.  must  be  pi«- 
sumed  to  have  been  alive  at  that  time,  and  the  administrator  could  not  recover.  Hdfteuek 
V.  American  Life  Ina,  Co.t  ftSMo. » (1876). 

4.  In  1806,  A.  claiming  as  the  wife  of  N. ,  brought  an  action  for  dower  in  land  which  the 
defendant  claimed  by  virtue  of  a  deed  made  in  1856.  It  was  proved  that  N .  had  not  been 
heard  of  since  March  81,  186(3.  The  presumption  was  that  he  was  dead  on  March  22, 1860. 
WhitUig  V.  NithdOs,  46  HI.  286  (1867). 

5.  C.  died  December  4, 183«,  leaving  by  her  will  a  legacy  to  her  nephew,  &  In  1837,  E. 
resided  in  Connecticut,  but  removed  to  New  York,  where  he  was  heard  from  until  1849, 
when  he  ceued  to  correspond  with  his  friends  in  Connecticut,  and  was  not  subsequently 
heard  of.  IrE.  died  before  C.  the  legacy  lapsed.  If  he  survived  in  1888  (when  the  suit 
was  brought) ,  it  belonged  to  him.  If  he  died  after  6.  it  belonged  to  his  next  of  kin .  Held, 
that  the  presumption  was  that  E.  did  not  die  till  1866,  and  the  legacy  went  to  his  next  of 
kin.     Clarke  v.  Cbn/ldd,  16  N.  J.  (Eq.)  119  (1863). 

6.  J.  sailed  from  New  York  to  Europe  in  179],  and  nothing  was  subsequently  heard  of 
him.  The  presumption  is  that  J.  continued  alive  till  the  expiration  of  seven  years  from 
the  day  he  sailed  from  New  York.    Burr  v.  S(m,  4  Whart.  160 ;  83  Am.  Dec.  60  (1838), 

7.  A  woman  was  sued  on  a  promissory  note  dated  in  1806w  She  pleaded  coverture  at  the 
time.  It  was  proved  that  she  was  married  In  England  in  1779  to  a  person  who  went  to  Ja- 
maica twelve  years  before  the  trial.  The  presumption  was  that  the  husband  was  dead 
after  seven  years'  absence.    Hopewdl  v.  De  Pinii,  8  Camp.  1 13  (1809). 

In  fixing  this  arbitrary  period  of  seven  years— for  it  might  Just  as  reasonably  have  been 
five  or  ten  ~  the  judges  followed  the  legislature,  which  in  the  time  of  James  the  First  and 
of  Charles  the  Second,  in  order  to  render  it  possible  for  the  wife  of  an  absent  party  to 
many  again  without  fear  of  committing  a  crime,  and  to  lessen  the  inconvenience  of 
ascertaining  and  proving  the  death  of  centui  que  viee  in  leases,  provided  that  seven  years* 
absence  without  being  heard  of  should  be  sufficient  proof  of  death  in  both  cases. 

In  one  case  an  English  vice-chancellor  expressed  the  opinion  that  the  presumptions  re- 
lating to  death  were  becoming  more  and  more  untenable.  **  Owing,"  said  he,  **to  the 
facility  which  travelling  by  steam  afforded,  a  person  may  now  be  transported  in  a  very 
short  space  of  time  Arom  this  country  to  the  backwoods  of  America,  or  to  some  otber  re- 
mote region,  where  he  may  never  be  heard  of  again."  Shaowell,  V.  C. ,  in  Watetm  v. 
Enifiand,  14  Sim.  88. 

A  period  longer  than  seven  years  would,  according  to  this  reasoning,  best  suit  the 
necessities  of  modem  habits  and  Invention.  But  nine  men  out  of  ten  would  be  likely  to 
come  from  the  same  premise  to  the  very  opposite  conclusion.  To  go  abroad  a  hundred 
and  fifty  years  ago.  was  attended  in  the  first  place  with  greater  danger,  and  In  the  second 
place,  his  means  of  communication  were  infrequent  and  uncertain.  Everyone  who  at 
that  time  went  to  the  regions  at  all  remote  was  as  much  cut  off  from  the  facilities  of  a 
modem  post-office  as  was  Livingstone  during  the  time  that  Stanley  was  in  search  of  him, 
or  as  our  Arctic  explorers  of  the  present  day.  But  to-day  It  is  only  the  explorer  or  the 
hermit  who  is  able  to  put  himself  beyond  the  means  of  communication  with  any  part  of 
the  worid. 

*'The  law  as  declared  in  England,*' it  wt»  said  by  Mr.  Justice  Field,  in  case  1,  "is 
different  fh)m  the  law  which  obtains  in  this  countiy,  so  far  as  It  relates  to  the  presumption 
of  the  continuance  of  life.  Hera  as  in  England,  the  law  presumes  that  a  person  who  has 
not  been  heard  of  for  seven  years  is  dead,  but  here  the  law  differing  in  this  respect  from 
the  law  of  England,  presumes  that  a  party  once  shown  to  be  alive  continues  alive  until  his 
death  Is  proved,  or  the  rale  of  law  applies  by  which  death  is  presumed  to  have  occurred, 
that  is,  at  the  end  of  seven  years.  And  the  presumption  of  life  is  received,  In  the  absence 
of  any  oountervalling  testimony,  as  conclusive  of  the  fact,  establishing  it  for  the  purpose 
of  determining  the  rights  of  parties  as  fully  as  the  most  positive  proof.  The  only  exception 
to  the  operation  of  this  presumption  Is  when  It  conflicts  with  the  presumption  of  innocence 
in  which  case  the  latter  prevails.  This  rale  is  much  more  convenient  in  its  application 
and  works  greater  justice  than  the  doctrine  which  obtains  in  England,  according  to  the 
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dc^iiiion  til  Pktiu  TnuU,  that  the  exteteoeeof  life  at  aajpartlcQlar  time  witliiii  the  weren 
years,  when  the  fact  becomea  material,  moat  be  alRnnatively  proved.  In  numeroaa 
caaca  such  proof  can  never  be  made,  and  property  muet  often  remain  undistributed,  or 
be  distributed  among  the  contestants,  not  according  to  any  settled  principle,  bat  aooording 
aa  one  or  the  other  happens  to  be  the  moving  par^f  in  court.  Take  this  case  by  way  of 
illustration.  A  man  goes  to  sea  on  the  Istof  Januaiy,  IMO,  and  Is  never  heard  of 
again ;  his  father  makes  hIawiU  and  dies  on  the  1st  of  July  of  the  same  year,  leaving  him 
A  portion  of  his  property,  and  the  residue  to  a  distant  relatlTe.  If  persona  claiming  under 
the  mlsslng]man  apply  for  the  legacy  to  him,  they  must  fAU,  for  they  cannot  prove  that  he 
aurvlved  the  testator.  On  the  other  hand.  If  the  reeiduaiy  legatee  applies  for  the  prop- 
erty on  the  ground  that  the  legacy  to  the  missing  man  haa  lapsed,  he  must  fail,  for  he 
cannot  prove  that  the  missing  man  died  before  the  testatcn*,  and  the  proof  of  his  death  in 
such  case  would  be  essential  to  the  establishment  of  the  appUcsnt's  right.  Nor  is  this  rule 
as  to  the  presumption  of  the  continuance  of  life  up  to  the  end  of  the  seven  years  Justly 
subject  to  the  criticism  of  counsel,  ttuit  It  renders  absurd  the  whole  basis  on  which  the 
presumption  of  death  rests.  There  must  be  some  period  when  the  presumption  of  the 
continuance  of  life  ceases  and  the  presumption  of  death  supervenes  ;  and  as  in  all  cases 
where  the  existence  of  a  presumption  arising  from  the  lapse  of  time  Is  limited  by  a  fixed 
period,  it  is  difficult  to  sasign  any  valid  reason  why  one  presumption  should  cease  at  the 
particular  time  designated,  rather  than  at  some  other  pwiod  and  a  different  presumptioti 
arise,  except  that  it  Is  Important  that  some  time,  when  the  change  takes  place,  should  be 
permanently  established.  It  would  be  difficult  to  assign  any  other  reason  than  this  for  tte 
presumption  which  obtains  in  some  States  tiiat  a  debt  is  paid  upon  which  no  action  has 
been  brought,  after  the  lapse  of  six  years ;  and  that  it  la  unpaid  up  to  the  last  hour  of  the 
sixth  year.  The  presumption  of  pasrment  arising  from  the  lapse  of  time  without  action. 
It  might  be  said  with  equal  propriety,  as  in  the  present  cue  with  respect  to  the  presump- 
tion of  life  to  the  end  of  the  seventh  year,' that  If  the  presumption  of  non-payment  extends 
up  to  the  end  of  the  sixth  year.  It  renders  absurd  tiie  whole  basis  upon  which  the  presump- 
tion of  payment  rests.  So  It  would  be  difficult  to  give  any  sufficient  reason  for  admitting 
in  evidence  a  deed  thirty  years  old  vrithout  other  proof  of  its  execution  than  what  is 
apparent  on  its  face,  and  at  the  same  time  refusing  admission  to  a  deed  except  upon  taU 
proof  of  its  execution  which  has  existed  thirty  years  less  one  day  — except  that  it  is 
important  that  the  period  should  be  fixed  at  which  the  presumption  arises  which 
supersedes  the  necessity  of  direct  proof." 

ln,csse  2  it  was  said :  ^'  What  is  a  court  or  Jury  to  do  when  there  are  no  accompanying 
droumstances,  when  there  is  no  ground.  In  fact,  for  Inferring  death  at  any  particular 
time.  The  question  is  not  whether  those  presumptions  are  rigid  and  strict,  but  whether 
there  are  any  such  presumptions,  and  if  so  what  is  their  effect  when  there  is  an  entire 
dearth  of  evidence  tending  to  guide  the  conclusion  ss  to  life  or  death.  Confessedly  before 
tike  analogy  drawn  from  the  statute  of  bigamy  and  life  tenancies  prevailed,  it  was  a  rule 
of  evidence  to  presume  life  until  the  contrary  was  shown.  That  rule  still  continues  except 
so  far  as  it  has  been  modified  by  the  presumption  drawn  from  the  statutes  of  death  af ier 
seven  years'  absence  without  InteUigence.  The  practical  effect  of  these  two  rules.  If  both  are 
to  be  taken  as  subsisting.  Is  that  whenever  the  law  is  invoiced  as  to  the  rights  depending 
upon  the  life  or  death  of  the  absent  party,  he  is  to  be  deemed  as  living  until  the  seven 
years  have  expired,  and  after  that  is  to  be  deemed  as  d**acl.  Not  that  the  law  finds  as  a 
matter  of  fact  that  he  died  on  the  last  day  of  the  seven  years,  but  that  rights  depending 
on  bis  life  or  death  are  to  be  administered  as  If  he  had  died  on  that  day.  It  is  ImposslUlo 
to  say  when  he  died,  or  even  to  assert  as  a  matter  of  fact  that  he  Is  dead,  but  in  the 
absence  of  all  evidence  the  law  will  account  him  as  dead  at  a  certain  time  and  not  b^ore. 
This  is  an  artificial  rule,  and  of  course  cannot  be  expected  to  square  with  the  actual  fact. 
It  Is  the  logical  result  of  the  presumptions,  founded  upon  reasons  of  convenience,  and  the 
necessity  of  fixing  upon  some  limit  within  which  the  relations  of  the  living  to  the  absent 
are  to  be  determined  more  than  upon  auj  strong  probabilities.  This  Is  the  meaning  of  our 
statute  in  respect  to  life  estates  which  declared  that  if  the  life  tenant  shall  absent  himself 
for  seven  years,  and  his  death  shall  come  in  question,  such  person  shall  be  accounted  nat  • 
ti rally  dead  in  any  action  concerning  the  lands  in  which  he  had  the  estate  for  life,  unle« 
aufficient  proof  be  made  tliat  lie  is  still  Uvlng.   He  shall  be  accounted  dead.    The  law  so 
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treats  him  and  acconntBhim,  Jiut  as  the  oommon  law  trsated  and  accounted  Um  Ih 
until  his  death  was  proved.  In  neither  case  can  it  be  said  that  his  life  or  death  has  beeo 
actually  proved,  but  in  both  cases  it  may  be  said  that  he  shall  be  accounted  living  until  by 
reason  of  his  absence  the  law  accounts  him  dead  ;  and  for  the  purposes  of  Justice,  tte 
rights  and  relations  of  parties  affected  by  his  life  or  decease  shall  in  the  absence  of  infor- 
mation be  determined  by  this  technical  presumption.  This  certainly  seems  to  me  tte 
most  consistent  and  symmetrical  rule  ;  and  when  it  is  regarded  as  a  dry  legal  doctrine 
adapted  for  purposes  of  convenience,  and  from  the  necessity  of  having  some  limited 
period  for  the  determination  of  the  rights  of  absent  persons,  and  not  as  a  determinatloa 
upoti  the  death  or  the  real  time  of  the  death,  there  would  appear  to  be  no  grave  objection 
against  it.  *  •  *  The  result  is  that  in  the  case  of  absent  persons,  it  is  within  the  province 
of  the  court  or  Jury  to  Infer  from  circumstances*  if  any  appear  In  proof,  the  probable  time 
of  death ;  but  If  uo  sufficient  fucts  are  shown  from  which  to  draw  a  reasonable  inference 
that  death  occurred  before  the  lapse  of  seven  years,  the  person  will  be  accounted  in  all 
legal  proceedings  as  having  lived  during  that  period." 

In  case  4  it  was  said :  **  It  has  come  to  be  regarded  as  a  settled  principle  that  the  absence 
of  a  party  for  seven  years,  without  any  intelligence  being  received  of  him  within  that  time, 
raises  the  presumption  that  he  Is  dead,  and  the  Jury  on  proof  of  such  absence  have  a 
right  to  prssume  his  death.  A  less  period  will  not  suffice  to  raise  the  presumption,  but 
a  party  whose  interest  it  is  to  show  that  he  was  living  within  that  time  Is  at  liberty  to 
show  It,  by  such  facts  and  circumstances  as  will  inspire  that  belief  in  the  minds  of  the 
Jury.  As  in  this  case  the  demandant  to  make  out  her  right  to  bring  her  action  had  only 
to  show  her  husband  had  not  been  heard  of  from  the  21st  of  March.  1862,  to  the  21st  of 
March,  l&'iO,  the  presumption  of  law  then  comes  in  that  he  was  dead  on  the  22d  of  March, 
1859,  being  seven  years  from  the  time  he  was  lost  heard  of.  This  is  all  the  proof  she  was 
required  to  submit,  the  marriage  being  established  and  no  qnestion  being  made  as  to  the 
title  of  her  husband.  When  she  by  competent  proof  raised  this  presumption  of  death, 
to  what  period  of  time  did  it  extend  f  The  answer  is  plain,  her  right  to  sue  did  not  exist 
until  the  death  of  her  husband  was  established,  and  as  that  was  not  established  untU  the 
21st  day  of  March,  18S9,  the  presumption  toolc  effect  on  that  day  ;  then  in  legal  contem- 
plation her  husband  was  not  among  the  living." 

Case  5  was  decided  in  Mew  Jersey,  where  by  statute  a  person  is  presumed  to  be  dead 
nftor  seven  years'  absence  without  being  heard  of,  the  court  said:  *^It  is  urged  that 
although  at  the  end  of  seven  years  the  law  presumes  that  the  absent  party  Is  dead,  there 
Lh  no  presumption  when  he  died  ;  that  the  law  was  designed  to  furnish  evidence  of  the 
fact  of  the  death  tmt  not  of  the  time  of  the  death.  This  view  of  the  operation  of  the 
statute  was  adopted  by  the  Court  of  King's  Bench  and  Exchequer  In  Doe  v.  Nepean,  and 
appears  to  be  the  settled  doctrine  of  the  English  cnurts.  The  same  view  appears  also  to 
have  been  adopted  in  some  of  the  American  decisions.  *  *  *  In  the  present  case  this 
view  of  the  statute  must  give  rise  to  much  more  serious  embarrassment,  and  will  defeat 
a  recovery  of  the  fund  by  either  party  from  the  impossibility  of  ascertaining  when  the 
legatee  died.  The  child  of  the  special  legatee  to  en  title  himself  to  recover  must  show  thai 
the  legatee  survived  the  testatrix,  otherwise  the  legacy  lapsed.  The  residuary  legatee  to 
establish  her  claim,  must  show  that  the  special  legatee  died  In  the  life-time  of  the  testatrix, 
for  in  that  event  alone  is  she  entitled  to  the  fund.  And  no  length  of  time  will  remove  the 
difficulty,  so  that  the  title  to  the  fund  must  forever  remain  unsettled.  Similar  erobarraas- 
ments.  It  Is  obvious,  will  be  encountered  in  numerous  cases  in  which  the  aid  of  tide 
statute  may  be  Invoked.  A  construction  which  leads  to  such  results  ought  not  to  be 
adopted,  except  for  the  most  cogent  reasons.  It  will  greatly  impair  the  beneficent  desljcn 
of  the  statute  which  was,  I  apprehend,  to  furnish  a  legal  presumption  of  the  time 
of  the  death  as  well  as  of  the  fact  of  the  death.  And  that  design  Is  accomplished  by  the 
forest  rules  of  the  interpretation .  The  legatee  is  proved  to  have  been  living  about  three 
years  before  the  death  of  the  testatrix.  The  legal  presumption,  independent  of  the 
statute,  is  that  life  continues  until  the  contrary  is  shown  or  until  a  different  preeumptlmi 
is  raised.  In  the  absence  of  the  statute  the  presumption  would  be  that  the  legatee  it 
still  alive.  The  design  of  the  statute  was  by  an  arbitrary  rule  to  fix  a  definite  limit  to 
that  presumption  of  the  continuance  of  life  by  a  contrary  presumption  that  life  had 
oeased.    But  the  presumption  of  life  ceases  only  when  it  is  overcome  by  the  counter* 
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valllDf  premmptioa  of  death.  And  Uw  real  qumMon  is  not  wjither  Uw  ttatate  furalriMB 
any  cnrldeiioeol  tlie  precise  time  of  the  death,  bat  whether  ii  tamiriies  an/  eridenoe  of 
the  oocurrenoe  of  death  before  theend  of  the  seven  yean.  If  tt  does  not,  the  presump- 
tlon  of  life  oontlniies  1^  weO  settled  rales  of  eridenoe,  Independent  of  the  statnte.  The 
presumption  of  death  which  arises  upon  the  ezplratkm  of  the  seren  years  cannot  act 
retrospeotlTely.  •  •  •  There  may  be  ciroumstances  which  wHl  create  a  prasumptioa 
In  fact  of  the  death  of  an  abaent  party  within  seven  years.  Bat  ihJs  In  no  wise  affects 
the  legal  presumption  crsated  by  the  statute,  and  In  the  absence  of  such  drcumstances 
the  prasumptioa  of  life  ooatinues  untfl  arrested  by  the  statute.  It  is  no  answer  to  ssy 
that  the  probabilities  are  that  the  death  did  not  occur  at  the  ezplmtioo  of  the  seven  years, 
but  at  some  other  time  within  that  period.  The  time  of  the  death,  as  well  as  the  fact  of 
death,  are  presumptions  not  of  fhct  but  of  law.  The  law  regards  neither  as  certain.  It 
dmply  declares  that  the  party  shall  be  presumed  to  be  dead  at  the  expiration  of  the  seven 
years,  whenever  hlsdeath  shall  come  In  question.  The  language  of  the  statute,  as  well 
as  that  of  0  Anne  and  19  Charles  I,  for  whidi  oar  statute  was  designed  as  a  substitute, 
clearly  Indicates  that  an  arbitrary  rule  was  designed  to  be  established,  by  which  the 
rights  of  parties  litigant  might  be  determined  In  the  absence  of  more  unequivocal  prooC» 
however  inconsistent  that  presumption  might  be  with  the  actual  trath  of  the  case.  Thla 
view  of  the  effect  of  the  presumption  created  by  the  statute  is  sustained  by  the  great 
weight  of  American  authority.  It  appearing  that  the  special  legatee  was  In  life  about 
three  years  before  the  death  of  the  testatrix,  the  presumption  is  that  he  continued  In  life 
until  after  the  death  of  the  testatrix,  and  that  consequently  the  legacy  did  not  lapse. 
More  than  seven  years  having  elapsed  since  the  legatee  was  last  heard  fh>m,  the  legal 
presumption  created  by  the  statute  attaches.  The  legatee  is  now  presumed  to  be  dead  and 
the  next  of  kin  is  entitled  to  the  fund." 

In  case  0  It  was  said:  *'  Not  only  convenience,  but  necessity,  calls  for  a  deflnite  rule  to 
produce  certainty  of  result  In  the  determination  of  facts  which  must  bo  passed  upon 
without  proof ;  and  soch  can  be  obtained  only  from  the  doctrine  of  presumptions,  which 
however  arbitrary,  is  Indispensable,  and  when  founded  in  the  ordinary  course  of  events^ 
productive  of  results  which  usually  accord  with  the  truth.  There  Is  nothing  so  frequently 
unattended  with  the  ordinary  means  of  proof ,  and  yet  so  essential  to  the  determination 
of  a  right,  as  the  time  of  an  individual's  death.  The  common  law  soon  had  recourse 
to  presumption  for  the  continuance  of  life,  by  casting  the  proof  of  Its  cessa- 
tion on  him  who  alleged  It;  yet  It  must  have  been  obvious  that  a  counter  presumption  of 
superior  power,  founded  In  experience  of  the  ordinary  duration  of  human  existence,  and 
leading  to  a  certain  conclusion  of  death,  might  be  raised  from  lapse  of  time  alone.  The 
latter  however  would  be  but  a  natural  presumption,  producing  not  constructive  belief,  but 
actual  conviction,  and  falling  to  apply  its  rule  to  cases  without  regard  to  circumstances. 
It  would  be  Inadequate  to  the  necessities  of  legal  adjudication.  Sensible  of  this,  the 
English  judges  provided  for  these  necessities  by  Umiting,  in  analogy  to  their  statutes  con- 
cerning leases  and  bigamy,  the  presumption  of  life  to  the  period  of  seven  years.  These 
statutes  are  not  In  force  here,  nor  have  we  any  of  our  own  which  correspond  to  them  ; 
consequently  the  period  assumed  with  us  must  be  an  arbitraiy  one,  just  as  Is  the  period 
for  the  presumption  of  psyment,  which  corresponds  with  the  English  statute  of  limitations 
to  bar  an  ento'<  Instead  of  our  own.  The  period  assumed  by  theEng^h  judges  how- 
ever Is  a  reasonable  one,  and  we  have  been  cautiously,  but  constantly,  approaching  it. 
That  It  has  not  already  been  arrived  at,  as  In  some  of  our  sister  States,  by  direct  dedsUont 
is  to  be  ascribed  to  a  case  which  required  It.  buch  a  case  now  occurs  ;  and  the  principle 
is  to  be  considered  as  definitely  settled.  But  the  presumption  of  death,  as  a  limitation  of 
the  presumption  of  life,  must  be  taken  to  run  exclusively  from  the  termination  of  the  pre- 
scribed period ;  so  that  the  person  must  be  taken  to  have  then  been  dead,  and  not  before. 
Indeed  that  is  a  necessary  conclusion  from  viewing  It,  not  merely  as  a  limitation,  but  as 
a  countervailing  presumption,  which  as  It  does  not  supplant  Its  predecessor  before  the 
end  of  the  period,  assumes  no  more  than  that  the  individual  and  the  period  expired  to- 
gether; and  the  predecessor  being  still  In  force  to  rale  the  case,  in  respect  to  the  time 
covered  by  It,  is  sufficient  to  sustain  an  Inference  of  intermediate  existence  throughout. 
Thus  the  presumption  of  life  continues  tin  It  is  disidaoed  by  a  more  potent  one,  which 
however  has  no  retroactive  force ;  and  indeed  It  would  be  of  little  use  If  It  had,  for  to  leave 
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tlM  tlmo  of  the  death  still  aneertain,  would  leare  a  perplezi^  which  it  wae  its  purpoee  to 
remoTe.  It  is  imdoubtedl7  true  that  additional  circomstances  of  probabilitj  may  justify  a 
presamption  that  the  death  was  still  sooner ;  but  these,  where  they  operate » introduce  a 
distiact  and  dlBslmflar  principle.  What  seems  to  me  to  be  a  palpable  error  of  Chief  Jus- 
tice OamAM  in  irt»l0ftt  t.  NepeaUt  on  the  authority  of  which  the  present  case  was  ruled 
below,  is  the  view  he  took  of  the  presumption  of  death  from  the  efflux  of  a  definite  period, 
as  being  in  some  measure  a  natural  one,  operating  within  the  period  and  in  proportion 
to  its  tendency  to  produce  actual  belief,  and  not  merely  as  an  artHlclal  one  tending  to  the 
legal  conclusion  of  a  fact  without  the  period,  which  independently  of  droumstances  a 
jury  Is  bound  to  draw.  A  similar  want  of  attention  to  its  class  produces  those  loose  and 
Indeterminate  dicta,  In  regard  to  the  presumption  of  payment  fh>m  lapse  of  time,  which 
were  noticed  In  Hendenon  t.  LewlSf  9  Seig.  &  R.  384 ;  11  Am.  Deo.  788.  It  certainly  has 
not  been  expressly  decided  that  the  person  mnst  be  taken  to  have  lived  throughout  the 
period ;  but  that  conclusion  Inevitably  fdlows  from  the  legal  presumption  of  life,  which 
though  prospectively  rebutted  at  a  particular  period.  Is  sulBcient  to  sustain  ths  allegation  of 
existence  during  the  time  it  lasted.  On  the  other  hand  there  Is  no  precedent  to  the  contraiy; 
for  the  presumption  In  WaUon  v.  Klngt  which  grew  out  of  the  probable  fate  of  a  miss- 
ing ship,  rested  on  circumstances  very  different  from  those  which  are  usually  connected 
with  the  probable  fate  of  an  abaent  individual.  In  the  case  at  bar  therefore  we  must  say 
there  was  an  error  In  leaving  the  jury  to  presume  the  death  to  have  be«in  at  an  interme- 
diate period,  unless  we  discover  iu  the  case  at  lesst  a  spark  of  evidence  that  the  indi* 
vidual  wasb  at  some  particular  date,  in  contact  with  a  specific  peril  as  a  circumstance  to 
quicken  the  operation  of  time. 

By  the  dvil  law,  an  absentee  whose  death  Is  not  proved  Is  presumed  to  live  until  he 
should  have  attained  the  age  of  one  hundred  years,  which  term  is  regarded  as  the  most 
remote  period  of  the  ordinary  life  of  man.  *  *  Death  is  never  presumed  from  absence ; 
therefore  he  who  claims  an  estate  on  account  of  a  man's  death  isalways  held  to  prove  it. 
An  absentee  is  always  reputed  living  until  his  death  be  proved  or  until  one  hundred  years 
have  elapsed  since  his  birth  ;  although  a  man  be  absent,  and  there  be  no  account  of  him, 
his  death  is  not  to  be  presumed  ;  they  do  not  proceed  to  a  division  of  his  estate,  for  he  is 
presumed  to  live  one  hundred  yeara*'    Hayetr.  BeuHek^  2  Mart.  (La.)  131 ;  5  Am.  Dec. 

m  (1812). 

Bulb  VI.  An '  *  absentee  **  within  Rule  V  Is  one  who  has  left  his  residence,  home  or  domi- 
cile, either  temporarily  (intending  to  return)  or  permanently  (intending  to  establish  a 
fixed  residence,  home  or  domicile  elsewhere),  (a)  Where  the  removal  is  temporary,  absence 
alone,  without  being  heard  of,  is  sufficient  to  raise  the  presumption  of  death  within  Rule 
V.  But  where  it  Is  permanent,  without  intention  to  return,  the  presumption  does  not 
arise  until  inquiry  has  been  made  at  the  fixed  residence,  home  or  domicile.  JVentworth  v. 
Wentworih^n  Me.  79  (IBeOU  Batiey  y,  Bailey,  36  Mich.  185  (1877);  Brtywn  v.  Jewett,  la 
280(1840). 

Illustrations. 
(A.) 

1.  E.  was  married  to  C.  in  1847,  and  lived  with  him  for  three  years  in  L.,  when,  on  ao» 
count  of  his  dissipated  habits,  she  left  him,  and  went  to  live  in  another  place.  Here  in 
186],  she  was  married  to  T.,  believing  C.  to  be  dead.  C.  turned  out  to  be  livhig.  Held, 
that  there  was  no  presumption  that  0.  was  dead  when  T.  married  her,  and  he  was  guilty 
of  adultery.    Oomm.  v.  TAompwon,  11  Allen,  25  (1866). 

2.  E.  was  married  to  8.  In  New  Jeraey  In  1848.  Jn  1868  she  left  him  and  went  to  reside 
In  California.  In  a  suit  In  California  hi  1868  she  testifies  that  she  has  not  heard  of  S. 
since  1860.  There  is  no  presumption  that  S.  was  dead  in  1864.  Oamwood  v.  HcuAiugtt, 
88  Cal.  220(1809) 

8.  The  question  Is,  whether  A  is  all7e.  It  is  proved  that  A.  has  not  been  heard  of  in 
H.  for  twenty  years.  There  is  no  evidence  that  A .  ever  established  his  residence  in  H. 
There  is  no  presumption  that  A.  Is  dead.    Stinchfield  v.  Emerm>n,  62  Me.  465  (1864). 

4.  A.  died  In  Missouri  in  1808.    Her  son  J.  was  at  the  time  residing  in  Louisiana. 
Nothing  has  been  heard  In  Missouri  of  J.  for  over  seven  years.    There  is  no  presum ptiori 
from  this  that  J.  Is  dead.    McKee  v.  Oypelin,  2  Ont  L.  J.  818  (1875).    "  Although  per- 
sons absenting  Uiemselves  beyond  sea  or  elsewhere  for  seven  yeare  successively  are  to  be 
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presumed  d«td,  j^t  as  Imlay  has  not  been  proven  to  have  so  abaeoted  himself  from  tlis 
<x>untr7  of  his  residence.  Ills  death  ought  not  in  the  present  oontest  to  be  preeomed." 
Simrr  v.  ZWmMe,  I  A.  K.  Manih.  2n»  (1BI8). 

In  case  1  the  trial  judge  ioBtructed  the  juiy  that  when  a  wife  departs  from  her  husband 
«nd  remains  absent  and  distant  from  him,  without  knowledge  or  inquiry  respecting  him. 
no  presumption  of  his  death  arises  from  the  fact  that  she  had  not  b^rd  from  him  for 
seven  years  which  would  justify  her  in  marrying  and  cohabiting  with  another  man,  and 
justify  another  man  in  marrying  and  cohabiting  with  her.  In  the  Supreme  Court  this  was 
ai&rmed.  ' '  The  most  favorable  view,"  said  Dswky,  J.,  * '  in  which  this  defense  could  be 
sustained  was  that  stated  in  the  former  opinion  that  if  it  appeared  that  the  husband  had 
absented  himself  from  his  wife  and  remained  absent  for  the  space  of  seven  years  together, 
«  man  who  should,  undor  the  existence  of  such  circumstances,  and  not  Icnowing  her  hus- 
band to  have  been  living  within  that  time,  in  good  faith  and  in  the  belief  that  she  had  no 
husband,  intermarry  with  her  and  cohabit  with  her  as  his  wife,  would  not  by  such  act  be 
criminally  punishable  for  adultery  although  it  should  subsequently  appear  that  the  for- 
mer husband  was  still  living.  But  the  case  is  wanting  in  one  of  the  essential  facts  stated 
as  the  foundation  for  a  right  to  presume  the  death  of  her  husband.  It  is  only  to  the  person 
who  leaves  his  home  (^  place  of  residence,  and  Is  gone  more  than  seven  years  and  not  heard 
of,  that  this  presumption  is  applicable.  Hem  the  wife  went  away,  and  the  husband,  for 
«ught  that  appears,  remained  at  Lawrence,  or  in  the  vicinity.  •  *■  •  We  see  no  suf- 
fldent  ground  for  any  presumption  of  the  death  of  the  husband  upon  which  the  wife  of  C 
or  the  defendant  could  properly  have  acted.  The  Superior  Court  very  correctly  marked 
the  distinction." 

In  case  2  it  was  said:  "A  person  who  is  shown  to  have  been  absent  from  the  State  or 
place  of  his  residence  for  a  period  of  seven  years  without  any  intelligence  having  been 
received  from  him  Iqr  his  family,  acquaintances  or  others  a'ho  continue  in  the  immediate 
neighborhood  of  sudi  residence,  is  presumed  to  be  dead.  Such  absence  must  be  shown 
to  have  been. from  his  last  known  place  of  residence.  In  this  case  no  such  proof  is  made. 
It  Is  not  shown  that  Ebenezer  Sooy  ever  acquired  a  residence  in  this  State;  for  aught  that 
appears,  his  residence  may  have  been  in  the  State  of  New  Jersey  since  his  marriage  in 
1848.  The  witness,  Eliza  S.  KInsey,  who  was  married  to  Sooy  in  New  Jersey  in  1848,  by 
her  own  testimony,  Is  found  residing  in  San  Francisco,  Cal.,  as  early  as  185S,  fi\'e  yesrs 
•after  her  marriage  with  Sooy,  under  an  assumed  name,  since  which  time  she  has  taken 
eeveral  other  names,  but  so  far  as  shown  at  no  time  has  she  recognized  the  itaine  or  Sooy 
Her  own  testimony  raises  a  very  strong  probability  that  since  coming  to  California  she 
endeavored  to  evade  and  conceal  herself  from  her  first  husband  Sooy.  Under  such  cir- 
cumstances I  do  not  think  a  presumption  of  Sooy*s  death  can  properly  arise  from  her 
simple  statement  that  she  has  not  seen  or  heard  from  him  for  seventeen  years." 

(B.) 

1.  In  18*28  C.  left  her  residence  in  N.  Y.  and  went  to  reside  In  B.  She  was  heard  of  la 
1K20  through  letters  received  from  her  written  from  B.  There  was  no  presumption  that 
siie  was  dead  in  1828  from  the  fact  alone  that  her  relatives  In  N.  Y.  had  not  heard  from 
ber  after  1890.    MeCartu  v.  Camels  1  Barb.  Oi.  468  (]84(Q. 

2.  In  1840  Tremmer  met  his  family  at  Salt  Lake  City  from  Kentucky  The  fact  that  they 
have  not  since  been  heard  from  Kentucky  for  twenty-flve  years  does  not  raise  a  presump- 
tion that  they  are  dead.    Chrty  v.  Af cDoweli,  0  Bush ,  4&3  (1868) . 

3.  A.  left  England  in  1829  to  reside  In  America.  In  June,  1831,  his  brother-in>^law  ra- 
ceived  a  letter  from  a  stranger  in  New  York  soliciting  aid  for  A.,  and  stating  that  he  had 
•changed  his  name  to  B.  Three  months  later  A.*s  wife  sent  a  letter  to  A.,  addressed  to  B., 
t)ut  the  person  to  whom  it  was  intrusted  could  not  find  him.  He  was  not  heard  of  any 
more,  and  no  subsequent  inquiries  were  made.  There  Is  no  presumption  that  A.  died  la 
1838.  Re  Creed,  1  Drew.  235  0852).  But  the  rule  Is  different  where  by  statute  "a  penon 
Absent  for  seven  years  is  presumed  to  be  dead."  Absence  for  a  time  without  proof  of  In- 
quiry is  sufficient  prima  facie  evidence.  SmUh  r.  Smiths  6  N.  J  Eq.  484  (1846);  and  tae 
Otiboni  V.  AlUn,  26 N.  J.  L.  888  (1857);  Wambaugh  v.  Sehenck,  2 id.  167  (1801). 

Even  when  a  person  whose  existence  is  In  question  has  remained  beyond  sea  for  seven 
years,  it  was  said  In  case  1.  if  he  had  a  known  and  fixed  residence  In  a  foreign  country 
when  he  was  last  heard  from,  he  ought  not  In  justice  to  be  presumed  dead  without 
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evidence  of  tnquirieii  haTlog  been  made  for  him  at  luch  known  place  of  residenoe  witlumfc 
sooceaB.  For  the  average  duration  of  life  of  persons  under  sixty  years  of  age  is  more 
than  twice  seven  years,  and  in  the  present  state  of  society  in  this  and  other  commercial 
countries  no  presumption  of  the  death  of  an  individual  does  in  fact  arise  from  the  mere 
circumstance  that  he  has  fixed  his  domicile  abroad,  and  has  not  been  heard  of  at  the  place 
of  his  birth  or  of  his  original  residence  for  more  than  seven  years. 

In  case  3  the  vice-chancellor  said  that  unless  it  was  proved  or  admitted  that  no  further 
information  of  A.  could  be  obtained,  he  could  not  presume  A.  dead.  Nothing  had  been 
shown  to  have  been  done  In  the  way  of  effectual  inquiry. 

BiTLB  VII.  "  Persons  who  would  naturally  have  heard  of  him  "  within  Rule  V  Is  not  con- 
fined to  a  particular  class ;  they  may  be  relatives  or  strangers.  Wenttoorth  v.  Wentuxyrih, 
n  Me.  78  (iBKfi ;  BaUey  v.  Bailey,  38  Mich.  185  (1877). 

ILLUBTRATIOH. 

1.  The  question  Is  whether  A.,  who  went  from  Massachusetts  to  California  In  1860  is 
living  in  18tf0.  Evidence  that  various  persons  —  not  relatives  of  his — had  heard  from  him 
in  185t>  is  admissible.  Flynn  v.  Coffee,  U  Allen,  138  (1806) ;  Dik  v.  Deakin,  4  B.  &  Aid.  433 
<18:!1).  In  Clarke  v.  Cummings^B  Barb.  853  (1849),  It  was  said:  ''What  is  a  reasonable 
search  and  Inquiry  for  the  lives  upon  the  continuance  of  which  the  estate  of  the  defendant 
in  this  case  was  made  by  the  terms  of  the  lease  to  dejiend,  is  a  mixed  question  of  law  and 
fact,  to  be  determined  upon  the  particular  circumstances  of  the  case.  What  would  be 
reasonable  In  one  case  might  not  be  In  another.  I  am  of  the  opinion  that  the  drcum- 
atances  may  be  such  as  to  render  an  Inquiry  of  the  tenant  only  a  reasonable  inquiry.  If 
It  were  proved  that  the  tenant  were  the  only  relation  of  the  person  whose  life  was  in  ques- 
tion living  in  the  vicinity  of  the  lands,  then  an  inquiry  of  the  tenant  would  be  enough  ;  ** 
and  see  GUleland  v.  Martiii,  3  McLean,  490  (1844; . 

In  case  1  It  was  said  that  there  Is  no  rule  of  law  which  confines  such  Intelligence  to  any 
particular  class  of  persons.  It  is  not  a  question  of  pedigree.  "  If  the  demandant *s  hus- 
band had  been  heard  of  as  living  within  seven  years,  though  by  persons  not  members  of 
his  family,  It  would  certainly  affect  the  presumption  upon  which  she  relied." 

RulbYIII.  "Not  been  heard  of,"  within  Rule  V,  means  that  none  of  the '*  persons  *' 
referred  to  in  Rule  Vn,  has  heard  any  thing  about  him  which  should  or  would  raise  a  rea- 
sonable doubt  in  his  or  her  mind  that  he  really  was  no  more. 

Illustbatioms. 

1.  The  life  of  N.  being  insured  in  a  life  insuranoe  company,  an  action  was  brought  on 
the  policy  in  1874,  and  the  question  was  whether  N.  was  then  dead.  He  had  left  his  home 
in  England  for  Australia  in  1867,  and  had  not  been  heard  of  or  seen  by  any  one  since,  ex- 
cept as  follows  .  A  niece  of  his,  one  Mrs.  C,  being  in  Melbourne  in  January,  1872,  saw  a 
man  on  the  street  whom  she  believed  to  be  her  uncle  N.,  but  he  was  lost  in  the  pwHHlng 
crowd,  and  she  was  not  able  to  speak  to  him .  She  wrote  of  this  to  her  mother,  and  on 
returning  to  England  spoke  of  it  to  the  relatives,  but  they  all  thought  her  mistaken.  Held, 
that  If  the  evidence  of  Mrs.  C.  was  believed,  N.  had  been  '*  heard  of  '*  within  the  seven  years; 
but  if  it  was  not  believed,  on  reasonable  ground,  then  N.  had  not  **  been  heard  of  *'  within 
the  rule.    Prudential  Amtrance  Co,  v.  Edmonds,  2  App.  Gas.  487  (1877). 

In  case  1  the  trial  judge,  after  telling  the  jury,  that  not  being  ''  heard  of  **  meant  that 
no  member  of  the  family  had  heard  any  thing  about  him  which  might  raise  a  reasonable 
doubt  in  their  minds,  whether  he  was  dead,  added:  **You  cannot  say  that  a  man  has 
never  been  heard  of,  when  in  the  first  place  one  of  his  nearest  relations  comes  and  says 
Che  saw  him  alive  and  well  withhi  three  years:  still  less  can  you  say  that  he  has  never 
been  heard  of,  when  every  member  of  the  family  states  that  they  heard  that  which  is  now 
stated ."  On  ^peal  this  was  held  error.  "  The  direction,"  said  Lord  Chancellor  Hathsbly, 
''seems  to  me  to  come  to  this :  In  the  first  place,  if  the  jurymen  believed  Mrs.  C/s  assets 
tlon  to  be  correct,  and  thought  she  had  seen  him  alive  and  well,  of  course  ttiat  ends  the 
case.  But  then  he  adds :  '  Still  less  can  you  say  that  he  has  never  been  heard  of  when 
every  member  of  the  family  states  that  they  heard  that  which  is  now  stated.  *  Now  as  far 
aathat  extends,  if  it  remained  there,  there  would  have  been  great  reason  for  the  jurymen 
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to  Infer  from  that  dlracUoo  Ui«t  It  would  be  ImposBlble  for  them,  whateTer  mjgbt  be  tbe 
TBlue  of  Mn.  0.*s  eTldenoe,  to  cooaider  the  presomptlon  as  arising  when  evtsj  member  of 
the  family  had  heard  what  she  said,  beoauae  be  It  true,  or  be  It  not  true,  the  fftct  of  their 
having  heard  it  would  prevent  the  assumption  arising  I  think  that  would  be  the  reaaoo- 
able  Inference  from  that  language ;  but  I  think  it  becomes  clearer  as  yon  go  on,  that  that 
would  be  the  interpretation  that  would  force  itself  upon  the  mind  of  the  Jury,  beeanse  what 
the  learned  lord  chief  baron  goes  on  to  say  Is  this :  *Tou  cannot  have  any  one  called  before 
you  who  saw  him  die,  or  saw  him  buried.  You  have  therefore  no  direct  evidence,  except 
the  eridenoe  that  he  waa  alive  two  or  three  years  ago ;  on  the  other  hand  you  have  no 
evidence  whatever  upon  which  you  could  found  the  presumption  that  he  is  dead,  that  ls,that 
he  has  never  been  heard  of  by  any  of  his  relations  for  the  space  of  seven  years,  when  you 
find  that  every  one  of  the  relatives  has  come  forward,  and  every  one  of  the  rdatives  heard 
that  he  was  alive.*  Therefore  It  appears  to  me  that  the  lord  chief  baron  plainly  and  dis- 
tinctly directed  the  jurymen  that  they  had  no  evidence  before  them  at  all  upon  which  the 
presumption  of  law  could  ari8e,becau8e  the  presumption  of  law  requires  that  those  relatives 
should  not  have  heard  of  him,  and  you  find  that  all  those  relatives  did  hear  of  him.  Of 
course  In  reality  that  turns  upon  whether  they  believed  Mrs.  C  or  not,  and  whether  the 
relatives  having  heard  of  him  from  her,  they  were  bound  to  accept  that  as  knowledge  and 
so  the  presumption  oi  death  should  be  disposed  of.  On  the  other  hand,  my  lords,  I  appre- 
hend that  that  Is  not  the  law  at  all.  That  would  not  be  such  a  hearing  as  could  lead  you 
to  a  reasonable  ground,  for  believing  that  the  man  was  alive  within  the  epoch.  I  appre- 
hend, my  lords,  that  the  jurymen  are  not  here  directed,  as  it  appears  to  me  they  ought  to 
have  been,  that  the  evidence  given  by  the  member  of  the  family  as  to  not  having  heard  of 
him  was  lit  to  found  the  presumption  upon  if  they  came  to  the  conclusion  that  MrS.  C^s 
story  was  not  to  be  believed.  On  the  contraiy,  It  seems  to  have  been  laid  down  in  dear 
and  precise  terms,  that  if  every  member  of  the  family  has  heard  of  him,  whether  by  a 
credible  story  or  not,  then  there  Is  a  probability  of  his  being  alive,  and  the  presumption 
of  death  would  not  arise." 

And  liord  Blackburn  in  the  same  case  added:  '*  The  plaintilf  had  failed  In  proving  the 
actual  death  of  Robert  Nutt,  and  then  he  relied  upon  the  rule  of  law  which  Is  generally 
laid  down  In  something  like  these  terms:  If  a  man  has  not  been  heard  of  for  seven  years, 
that  raises  the  presumption  that  he  is  dead  It  Is  generally  so  enunciated.  I  do  not  say 
that  that  is  the  correct  way  of  enunciating  it,  but  I  think  it  may  be  fairly  enouj^  put  in 
those  words  for  this  purpose.  I  think,  having  regard  both  to  the  reason  oi  the  thing  and 
the  decisions,  we  must  take  *  not  being  heard  of '  in  a  certain  sense.  There  was  seldom  or 
never  a  man  who  had  reached  the  age  of  forty  with  regard  to  whom  It  would  not  be  eaqy 
to  call  scores  of  people  to  say,  *  I  was  at  school  with  him ,  I  knew  him  perfectly  well,  and 
I  have  notheard  of  him  for  the  last  seven  years.*  But  tJiat  would  not  be  enough  to  raise 
a  presumption  that  he  was  dead,  because  if  ever  so  much  alive,  those  people  might  not 
have  heard  of  him.  My  lords,  It  appears  from  the  case  of  Doe  T.  ^tulreuw,  15  Q.  B. 
751,  that  it  Is  necessary  in  order  to  raise  the  presumption,  that  there  should  havo  been  an 
inquiry  and  search  made  for  the  man  amongst  those  who,  if  he  was  alive,  would  be  likely 
to  hear  of  him.  Perhaps  it  is  not  quite  an  analogy,  but  it  Is  something  like  the  case  of  a 
search  for  documents;  before  you  are  allowed  to  give  secondary  evidence  of  a  document, 
you  must  search  the  places  where  the  document  would  in  the  natural  course  of  things  be. 
If  it  were  still  In  existence;  and  having  proved  that  you  have  done  that,  you  may  then  give 
your  secondary  evidence.  In  like  manner,  in  order  to  raise  a  presumption  that  a  man  is 
dead  from  his  not  having  been  heard  of  for  seven  years,  you  must  inquire  amongst  those, 
who  if  he  was  alive,  would  be  likely  to  hear  of  htm,  and  see  whether  or  no  there  has  been 
such  an  absence  of  hearing  as  would  raise  the  presumption  that  he  was  dead .  In  this  oaae 
the  plaintiff  undertook  to  do  that,  and  called  first  a  witness  who  said  so,  but  afterward 
said  that  he  had  heard  a  report  that  a  Mrs.  C.  had  seen  him,  in  Australia,  but  that  he  did 
not  believe  it.  I  am  inclined  to  think  that  having  heard  a  report  ivould  hardly  be  such  a 
matter  as  would  prevent  the  fact  of  the  witness  saying  he  had  not  heard  of  him  being  evi- 
dence as  far  as  It  vrent.    *    *    •    * 

"Supposing  the  Jurymen  had  found,  as  a  fact,  that  they  thought  she  was  mistaken, 
would  or  would  not  the  grounds  have  existed  upon  which  the  presumption  from  a  seven 
years*  absence  would  arise  that  the  man  not  heard  of  was  dead?   I  think  certainly  th^ 
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would.  1%  seems  to  me  that  when  she  sftld,  *I  have  seen  the  man  tn  the  streeto  of  Mel- 
bourne,* it  upset  the  presumption  arising  from  the  relatlres,  including  herself,  never  hav- 
Ing  seen  or  heard  of  him,  and  it  turned  the  ontu  the  other  way.  It  was  possihle  however 
that  it  mii^t  have  been  proved  that  the  man  she  saw  was  not  Robert  Nutt,  but  somebody 
else .  If  that  had  been  proved,  it  would  have  left  the  matter  just  as  if  she  had  never  made 
that  statement.  When  she  said  she  thought  9he  had  seen  him,  and  all  the  others  had 
heard  it  from  her,  although  that  unexplaioed  and  uncontradicted  statement  affected  the 
oittM,  yet  as  soon  as  it  was  made  out  by  satisfactory  evidence  that  she  was  mistaken,  the 
hearing  from  her  was  gone,  and  the  presumption  would  remain  as  it  was  before.  Now, 
my  lords,  of  course  it  is  essential  for  the  purpose  of  saying  whether  the  proiier  direction 
was  given  by  the  judge  or  not  to  see  what  the  proper  direction  would  have  been,  and  then 
to  see  if  that  which  would  have  been  the  proper  direction  was  givon  to  the  jury—  I  tliink 
Jurymen  who  were  not  lawyers  —  nay,  I  think  many  lawyers  themselves,  would  be  under 
the  impression  that  the  commonly  enunciated  rule  about  a  man's  not  being  heard  of  for 
seven  yean  would  mean  that  there  has  not  been  a  physloal  hearing  of  him,  and  that  if  the 
relatives  had  been  told  of  something  which  happened  within  the  seven  years,  from  which 
they  believed  that  he  was  alive,  that  would  be  a  hearing  of  him,  and  that  would  put  an  end  to 
the  presumption,  though  it  might  be  proved  that  the  Information  so  brought  to  the  relatlvea 
was  positively  untrue.  I  cannot  think  that  but  they  might  think  It.  They  might  Imagine 
that  the  rule  of  law  was  absolute  and  positive,  that  hearing  was  enough.  If  that  be  so,  I 
take  it,  I  take  it  that  it  is  dear  that  the  lord  chief  baron  ought  to  have  given  them  a  direc- 
tion that  in  Che  event  of  their  coming  to  the  conclusion,  whether  rightly  or  wrongly,  that 
Mrs.  C.  was  mistaken  when  she  said  she  saw  her  uncle  and  that  she  did  not  see  him,  then 
there  was  an  absence  of  ground  for  believing  that  he  was  alive  within  the  seven  years, 
the  period  sufficient  to  raise  the  presumption.  «  «  •  *  Now  what  are  the  Jurymen 
told?  They  are  told,  *  not  being  heard  of,  means  this,  that  no  member  of  the  family  has 
heard  any  thing  about  him  which  might  raise  a  reasonable  doubt  In  their  minds  whether 
he  must  have  been  no  more .  *  I  do  not  think  that  In  the  circumstances  that  Is  strictly  cor- 
rect, because  I  think,  though  it  might  raise  a  reasonable  doubt,  which  would  of  course 
shift  the  presumption,  yet  the  facts  might  be  made  clear  the  other  way,  and  it  might  be 
shown  that  the  reasonable  doubt  was  not  well  founded  as  in  this  supposed  case.  If  a  re- 
spectable person  came  and  said,  your  brother,  whom  you  think  to  be  dead,  is  alive;  I  saw 
him  and  spoke  to  him  yesterday ;  every  ooe  must  feel  that  that  would  raise  a  reasonable 
doubt,  and  that  If  undisputed,  it  would  put  an  end  to  the  seven  years*  presumption.  But 
supposing  the  other  side  should  be  able  to  call  witnesses  to  satisfy  the  Jurj'  that  the  person 
who  thought  that  he  had  seen  him  was  quite  mistaken,  was  deceived,  the  relatives  having 
previously  bdieved  that  the  man,  who  had  told  them  he  had  seen  the  brother,  was  telling 
them  the  truth,  could  It  be  said,  after  it  was  proved  that  the  man  who  told  them  that  had 
been  cheated  Into  the  belief  that  he  had  seen  the  brother,  could  it  be  said  that  that  evi- 
dence, so  explained,  put  an  end  to  the  presumption  arising  at  the  end  of  seven  years?  I 
apprehend  not;  yet  the  wording  of  the  lord  chief  baron  in  the  flrst  line  might  have  led  the 
Jury  to  think  so;  and  I  must  acknowledge  that  when  I  read  the  whole  through,  I  think  It 
did  lead  the  Jury  to  think  so,  whether  so  meant  or  not.  m  m  *  *  i  have  already  said 
that  verbal  criticism  ought  not  to  be  applied  in  a  case  like  this ;  but  looking  at  the  particu- 
lar circumstances  before  them,  and  the  particular  contention  of  the  plaintiff's  counsel,  as 
set  out  in  the  bill  of  exceptions,  I  cannot  help  thinking  that  that  would  be  understood  by 
the  Jury  to  mean.  If  Robert  Nutt  has  been  heard  of,  no  matter  how  or  where,  and  even 
you  are  satisfied  that  the  hearing  was  founded  upon  a  mistake,  that  mere  fact  of  hearing 
is  enough.  That  I  think  would  be  a  misdirection.  *  *  m  m  The  learned  chief  baron 
says:  There  is  no  evidence;  had  he  said — unless  you  think  that  the  young  woman's  recog- 
nition was  mistaken,  there  is  no  evidence  which  would  raise  the  presumption ;  but  if  it  is 
proved  afflnnattvely  to  your  minds  that  she  was  mistaken,  there  Is  evidence  which  would 
raise  the  presumption:  had  he  said  that.  It  would  have  been  all  rifl^t. 

RuLB  IX.  The  absentee's  '*  residence,  homt»  or  domicile,**  within  Rule  VI  refers  to  that 
place  which  he  flrst  departed  from,  and  does  not  include  places  where  he  may  have  after- 
ward resided  or  visited. 

iLLUSrniATIOKS. 

1.  In  1813  C,  who  resided  with  his  wife  and  family  In  H.,  left  there,  leaving  his  wifn 
and  family  behind.   Letters  w«re  received  from  him  from  parts  of  Illinois  until  18411,  atooo 
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when  he  mm  never  heard  of.  The  preBiunpCioii  wea  that  C.  died  in  IHft.  Winaklp  ▼. 
Comior,  48N.  H.  M4  (18S1). 

It  was  arFved  hi  ease  1.  that  before  the  presamptkn  oonhl  arise,  the  parly  nraat  be 
proved  to  hare  been  absent  from  his  last  residence  or  place  of  abode  for  seven  years. 
But  It  was  aaaweied  by  the  ooort  that  if  this  were  so.  the  looKer  he  was  absent  Um 
stronger  wenld  be  the  proof  that  he  had  changed  liis  domicile,  and  therefore  the  proof  that 
he  was  abaeai  froai  home  would  be  diminished.  The  cases  do  not  sostaia  the  dtsTincu 
tloB  contended  for  nor  does  It  rest  on  a  sound  and  logical  fonndatkm. 

In  Ryan  v.  2\«dor,  8t  Kaos.  80B,  the  court  said  :  **  In  reference  to  the  death  of  I^jran.  It 
is  clear  that  there  was  no  direct  proof.  The  matter  rests  mainly  on  presumption.  The 
general  rule  In  respect  thereto  is,  that  at  the  close  of  a  continuous  abscaice  of  seven  years, 
during  which  time  nothing  is  heard  of  the  abeent  person,  death  will  be  presumed.  2  Whart. 
Ev.,  9  1274  ;  1  Oreenl.  £▼.,  9  41,  and  cases  cited.  Now  at  the  time  of  the  oommenoemenft 
of  this  action,  only  live  years  and  eight  months  had  elapsed  sinoe  Ryan  left  Hew  Hamp> 
shire,  and  at  the  time  of  trial  seven  years*  absenoe  had  not  fully  run ;  so  that  with  nothing 
but  the  mere  fact  of  unexplained  absence  before  it,  the  court  was  dearly  rii^  in  Ita 
instructions.  It  la  tme  that  besides  the  mere  fact  of  unexplained  abeenoe,  there  were  one 
or  two  slight  matters  bearing  upon  this  question.  While  a  man  of  good  health,  Ryan  waa 
past  middle  life  when  he  went  away.  He  told  his  relatives  in  New  Hampshire  that  he 
would  be  back  in  a  month.  He  told  his  agent  In  Kansas  that  as  soon  as  he  got  settled  be 
would  write.  He  neither  returned  nor  wrote.  Now  it  is  doubtless  true  that  a  juiy  is 
Justified  in  fuferring  death  within  less  than  seven  years,  where  besides  unexplained 
absence  there  are  other  matters  tending  to  show  death.  In  2  WharL  Ev.,  $1277,  the 
author  says  :  *  It  has  been  incidentally  obserred,  that  Independent  of  the  g«ieral  pre- 
sumption of  death  arising  from  unexplained  absence  abroad  for  seven  years,  certain  facta 
have  l)cen  noticed  by  the  courts  as  affording  grounds  on  which  Inferences  ot  death,  more 
or  less  strong,  may  rest.  Among  these  facts  may  be  noticed  :  Preeence  on  board  a  ship 
known  to  have  been  lost  at  sea,  the  inference  of  death  increasing  wiUi  the  length  of  time 
elapsing  since  the  shipwredc ;  exposure  to  peculiar  perils,  to  which  death  will  be  imputed 
If  the  party  has  not  been  subsequently  heard  from ;  ignorance  as  to  such  person ,  after 
due  inquiry,  of  all  persons  likely  to  know  of  him  If  he  were  alive;  cessation  In  writing 
letters,  and  of  communication  with  relatives.  In  which  case  the  presumption  rises  and  falls 
with  the  domestic  attachments  of  the  party.  Thus,  death  may  be  inferred  by  a  jury  from 
the  mere  fact  that  a  party  who  is  domestic,  attentive  to  his  duties,  and  with  a  home  to 
which  he  is  attached,  suddenly,  finally,  and  without  explanation,  disappears.*  See  also  1 
Greenl.,  |  41,  nipra;  TUdaU  v.  Ititntranee  do.,  96  Iowa,  170 ;  s.  c,  28  id.  12.  *  *  *  So 
that  perhaps  the  court  ought  to  have  left  it  to  the  jury  as  a  question  of  fact,  whether  con- 
sidering Ryan's  eccentric  disposition,  his  lack  of  a  family,  his  expressed  uncertainty  as 
to  his  future  residence  on  the  one  hand,  and  on  the  other  his  age,  his  promise  to  write 
and  return,  and  his  long  absence,  his  death  ought,  or  ought  not,  to  be  Inferred.  Be  that 
as  it  may,  under  the  instructions  as  given,  the  jury  ought  not  to  have  found  as  they  did. 
As  more  than  seven  years  have  now  passed  since  Ryan*s  departure.  If  no  tidings  have 
been  received  from  him,  the  presumption  of  death  unqueetloniUily  arises.** 


State,  etc.,  y.  Patersok. 

(16  Vroom,  810.) 

Mundeipal  eorporaUan  —  hsaUh  —  reguiatian  of  ImOdingM, 

A  city  dMtter  creating  a  department  for  the  preaerTation  and  promotion  of  the 
health  of  thecAtj,  with  power  to  regalate  and  control  the  manner  of  erecting 
buildings,  bat  conferring  no  general  police  powers  nor  any  power  concerning 
the  general  welfare,  does  not  jostify  an  ordinance  requiring  the  outer  walls 
of  boildings  to  he  of  a  specified  thickness. 
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i'>|EBTIOBABI.     The  opiiiiou  states  the  case. 

«7.  S*  BarkdUnOy  tor  prosecutors* 

J,  W.  Griffgs,  tor  defendants. 

Maoie,  J.  Prosecutora  were  arrested  by  virtue  of  a  warrant  is- 
sued by  the  recorder  of  the  city  of  Paterson  upon  a  complaint  in  a 
summary  proceeding,  charging  them  with  having  erected  a  building 
within  the  fire  limit  of  that  city,  the  outside  walls  of  which  were 
of  less  thickness  than  was  prescribed  by  an  oi*dinance  of  said  city, 
entitled  "  An  ordinance  establishing  a  fire  limit  in  the  city  of 
Paterson  and  concerning  the  erection  of  buildings  therein.'*  The 
proceeding  was  intended  to  enforce  a  penalty  for  the  violation  of 
tlie  ordinance  in  the  respect  complained  of.  Prosecutors  thereupon 
sued  out  this  certiorari,  which  has  removed  here  the  proceeding 
and  the  ordinance  under  which  it  was  taken. 

Their  insistment  is  (1)  that  the  ordinance  was  not  within  the 
powers  conferred  on  the  city  by  the  act  of  incorporation ;  and  (2) 
that  if  such  powers  have  been  conferred,  the  ordinance  is,  in  this 
respect,  unreasonable.  In  either  case  the  proceeding  is  claimed  to 
be  without  foundation. 

The  ordinance  under  the  above-mentioned  title  establishes  a 
boundary  or  fire  limit  within  the  city  of  Paterson,  and  among  other 
things,  prescribes  that  the  outside  walls  of  all  buildings  erected 
within  that  limit  shall  be  constructed  of  stone,  brick  or  other  fire- 
proof material,  and  shall  be  of  a  specified  thickness,  varying  in 
proportion  to  the  height  of  the  walls. 

The  charter  in  force  in  the  city  of  Paterson  is  the  act  entitled 
"  An  act  to  provide  for  the  more  efiicient  government  of  the  city  of 
Paterson,"  approved  March  23,  1871.    Pamph.  L.  808. 

This  act  does  not  contain  any  clause  such  as  is  commonly  called 
the  "general  welfare"  clause.  Nor  is  there  in  it  any  grant  of 
general  police  powers.  The  authority  for  the  ordinance  in  question, 
if  conferred,  must  be  found  in  the  one  hundred  and  fiftieth  section. 
By  subdivision  3  of  that  section,  power  is  given  to  the  board  of 
aldermen  "to  regulate  and  control  the  manner  of  erecting  and 
constructing  dwelling-houses  and  other  buildings  in  said  city." 

This  language  is  broad  enough  to  authorize  ordinances  regulating 
the  thickness  of  walls  of  such  buildings,  unless  its  meaning  is 
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limited  by  other  parts  of  the  section.  The  powers  conferred  by  the 
varioos  sabdivisions  of  section  150  are  expressly  declared  to  be 
granted  ''for  the  preservation  and  promotion  of  the  health  of  said 
city."  That  section,  the  one  immediately  preceding  and  seyeral 
following  it^  ai*e  included  under  title  IX  of  the  act,  denominated 
"of  the  department  of  health." 

The  contention  is  that  the  power  to  regulate  and  control  the 
mode  of  constructing  buildings,  when-  given  for  the  preservation 
and  promotion  of  health,  justifies  such  regulations  as  respect  sani- 
tary conditions  and  appliances  alone,  and  not  such  as  respect  the 
thickness  of  the  walls  —  a  matter  which,  it  is  insisted,  can  produce 
no  effect  on  the  health  of  the  city. 

If  the  word  ''health"  is  to  be  nnderatood  as  expressing  merely 
the  absence  of  disease,  the  contention  is  effective.  But  the  word 
has  a  broader  meaning.  According  to  the  lexicographers,  health 
is  "soundness  of  body;  freedom  from  disease,  sickness  or  pain." 
Worcester.  "  Freedom  from  pain  or  sickness ;  the  most  perfect 
state  of  animal  life."  Bouvier.  It  is  said  to  bo  derived  from  an 
Anglo-Saxon  word,  of  which  we  yet  retain  a  trace  in  the  word 
"  hale,"  and  which  may  be  rendered  "  whole  "  or  "  sound." 

If  this  meaning  be  attributed  to  the  word  in  this  act,  the  powers 
given  to  preserve  and  j^romote  health  would  naturally  include  not 
only  such  as  would  tend  to  prevent  the  origin  or  development  of 
disease  and  its  dis]>ersion  by  contagion  or  infection,  but  also  such  as 
would  tend  to  prevent  the  occurrence  of  bodily  injuries  or  accidents* 
The  word  would  then  include  the  idea  of  safety  as  well  as  health 
in  its  ordinary  and  colloquial  signification.  In  the  charters  of  some 
municipal  corporations  such  powera  are  expressly  given  for  the 
preservation  of  the  health  and  safety  of  citizens.  But  I  am  unable 
to  conclude  that  we  ought  to  attribute  to  the  word  "health,"  as 
used  in  this  title,  the  broad  meaning  above  referred  to,  which, 
though  a  correct,  is  not  its  usual  meaning. 

When  we  find  that  the  legislature,  by  these  sections,  established 
a  department  of  health,  and  conferred  powers  for  the  preservation 
and  2)romotiou  of  health,  the  natural  inference  is  that  the  depart- 
ment is  charged  with  tlie  execution  of  such  sanitary  measures  as 
tend  to  prevent  or  diminish  diseases.  Such  are  the  ordinary  func- 
tions of  boards  of  health  in  cities  or  other  municipal  corporations 
in  this  State.  There  ought  to  be  found  in  this  act  language  clearly 
evincing  that  other  functions  are  intended  to  be  conferred  on  this 
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department  in  Paterson  before  we  would  be  justified  in  reaching 
each  a  conclusion. 

The  one  hundred  and  fiftieth  section  contains  six  sub-divisions. 
Each  contains  a  group  of  the  powers  given  for  the  preservation  and 
promotion  of  health.  Most  of  them  are  in  harmony  with  the  view 
that  health  bears  the  ordinal^  signification.  Thus  power  is  given 
by  subdivision  1,  to  abate  nuisances ;  by  subdivision  2,  to  regulate 
trades  and  acts  which  may  become  noxious  ;  by  subdivision  4^  to 
regulate  tenement  and  lodging-houses,  etc.  ;  by  subdivision  6,  to 
require  connections  with  sewers  for  drainage  ])urpo8es.  The  power 
given  by  subdivision  3  may  be  naturally  interpreted-  in  harmony 
with  the  same  view.  Subdivision  5  however  is  of  a  different  char- 
acter. It  gives  power  to  regulate,  control  or  prohibit  the  erection 
of  buildings  of  combustible  materials  within  limits  to  be  fixed,  and 
other  powers,  the  plain  design  of  which  is  to  prevent  the  origin  and 
spread  of  fires.  Among  them  two  powers  are  given  ;  one,  to  regu- 
late or  prohibit  the  use  of  fire-arms  in  the  city;  the  other,  to  require 
the  providing  of  adequate  fire-escapes.  These  two  powers  may  be 
claimed  to  indicate  a  design  to  preserve  the  safety  as  well  as  the 
health  of  citizens.  But  the  claim  cannot  be  considered  to  be  well 
founded,  when  we  notice  that  they  are  placed  in  connection  with 
other  powers,  the  relation  of  which  to  the  subject  of  either  safety 
or  health  it  is  impossible  to  conclude  was  intended ;  for  it  would  be 
a  strained  and  unnatural  construction  to  treat  the  gift  of  powers  to 
prevent  fires  as  designed,  except  in  an  incidental  way,  to  preserve 
or  promote  the  safety  of  citizens  from  bodily  injury.  But  we  are 
not  required  to  determine  what  force  is  to  be  attributed  to  subdi- 
vision 5,  or  so  much  of  the  ordinance  as  depends  on  it.  It  may  be 
that  when  tested  that  subdivision  will  be  found  lacking  in  efficiency, 
because  its  powers  are  incapable  of  being  used  for  the  purposes  for 
which  they  were  granted.  But  if  efficient,  the  oi*dinance  is  not 
aided  in  the  respect  complained  of,  because  no  power  is  given 
therein  to  regulate  the  thickness  of  walls.  That  power  must  be 
derived  from  subdivision  3. 

Looking  at  the  whole  section,  there  is  nothing,  in  my  judgment, 
sufficient  to  justify  the  conclusion  that  the  purpose  for  which  these 
powers  were  granted  was  other  than  the  preservation  of  health  in 
the  ordinary  meaning  of  freedom  from  disease. 

The  provisions  of  section  151  are  urged  as  indicating  a  different 
view.     That  section  directs  the  department  to  use  means  to  avert 
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peril  to  life  and  healthy  and  to  do  certain  acts  contributing  to  the 
promotion  of  the  health  or  the  security  of  life  in  said  city.  These 
clauses  do  not  however  require  the  broader  meaning  of  health.  For 
life  is  in  peril  from  disease^  and  that  which  tends  to  preserve  health 
tends  to  secure  life. 

So  much  therefore  of  the  ordinance  under  review  as  prescribes  a 
specific  thickness  of  walls  is  beyond  the  power  conferred  by  this 
act,  and  must  bo  set  aside,  together  with  the  proceedings  taken 
thereon  against  prosecutors.     Prosecutors  are  entitled  to  costs. 


MoBTOK  T.  Reynolds. 

(10yroom,8M.) 
Lieen$e  —  to  JmUd  fence, 

A  license  to  build  a  fence  upon  a  division  line  does  not  authorize  the  baildlai^ 
of  a  worm  or  sigxag  fence  crossing  the  line  from  side  to  side  altematelj. 

rpRESPASS  qtuire  clausum  freffit.      The  opinion  states  the  case. 

ff.  H.  Wainright,  for  prosecutor. 
C.  J.  Parker  J  for  defendant. 

Magik,  J.  The  action  removed  by  this  eertiarari  was  one  of 
trespass  quare  clausum  fregity  originally  brought  in  a  justice's 
court  by  Morton  against  Reynolds.  After  judgment  for  defendant 
in  that  court,  an  appeal  was  taken  to  the  Common  Pleas  of  Mon- 
mouth and  the  case  was  retried.  Upon  the  trial  of  the  appeal^  the 
case  shows  that  Reynolds  was  proved  to  have  done  acts  upon  Mor- 
ton's land,  which  were  trespasses  for  which  recovery  should  have 
been  had  in  the  action  unless  the  privilege  of  doing  those  acts  had 
been  conferred  by  a  license  from  Morton,  the  land-owner.  The  li- 
cense claimed  consisted  in  an  agreement  between  these  parties,  who 
were  the  owners  of  adjoining  lands,  that  each  should  build  a  fence 
upon  a  certain  part  of  the  division  line  between  said  lands.  The 
fence  built  by  Reynolds  was  a  worm  or  zigzag  fence,  of  which  the 
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supporting  stakes  of  each  alternate  end  of  the  panels  were  abont 
three  feet  beyond  the  actual  division  line^  and  each  panel  crossed 
the  division  line  from  one  side  to  the  other.  The  trespasses  claimed 
in  the  action  were  the  building  and  maintaining  of  this  fence.  The 
judgment  of  the  Court  of  Appeal  was  also  in  favor  of  Reynolds, 
and  this  writ  of  certiorari  was  then  sued  out  by  Morton. 

There  was  nothing  else  shown  in  the  case  to  justify  these  tres- 
passes except  the  license.  The  question  therefore  is  whether  the 
court  below  erred  in  holding  (as  they  must  have  done)  that  the 
license  proved  authorized  the  erection  of  such  a  fence  and  so  justi- 
fied these  trespasses.  If  on  a  proper  construction  of  the  license,  no 
authority  was  given  for  such  a  fence,  then  the  court  en*ed  in  mat- 
ter of  law. 

The  license  was  to  build  a  fence  upon  the  division  line.  Since 
a  fence  is  necessarily  made  of  some  material  substance,  it  must  oc- 
cupy space.  Such  a  license  will  doubtless  confer  a  privilege  to 
place  a  fence  so  as  to  occupy  an  equal  space  on  each  side  of  the 
actual  mathematical  line  of  division.  For  this  purpose  a  reasonable 
amount  of  space  of  the  licensor's  land  may  be  used.  What  is  a 
reasonable  amount  of  space  for  that  purpose  is  to  be  determined  by 
the  situation  of  the  land  and  the  use  to  which  it  is  devoted,  and 
perhaps  to  some  extent,  by  the  usage  and  custom  of  locality. 
Newell  V,  Hilly  2  Mete.  180.  Usage  and  custom  however  cannot 
control  the  requirements  of  the  license. 

The  question  whether  the  fence  in  question  was  one  occupying 
no  more  than  a  reasonable  amount  of  Morton's  land  does  not  how- 
ever arise  here.  For  under  the  facts,  we  are  of  the  opinion  that 
tl^is  was  not  a  fence  within  the  privilege  given  by  the  license. 
That  privilege  extended  to  a  fence  placed  upon  the  division  line. 
This  fence  cannot  be  fairly  said  to  be  placed  or  built  on  the  divi- 
sion line.  On  the  contrary,  it  ci*osses  that  line  from  side  to  side 
for  its  whole  length.  It  deprives  Morton  of  the  use  of  portions  of 
land  not  occupied  by  the  fence.  If  this  can  be  done  for  the  width 
of  three  feet,  it  would  seem  it  could  be  done  for  a  greater  width. 
Either  result  is  plainly  not  contemplated  by  the  license.  If  land  ot 
Reynolds  is  thereby  left  on  the  Morton  side  of  the  fence,  it  could 
not,  either  legally  or  practically,  be  used  by  Morton. 

The  construction  of  this  license  as  justifying  these  acts  was  there- 
fore incorrect,  and  for  this  error  the  judgment  below  must  be  re- 
versed, with  costs.  Judg^neni  reversed. 
Vol.  XLVI  —  98 
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Grates  v.  State. 

(16  Vioom,  817.) 
Oriminal  law  —  inaanitp  — burden  of  proof. 

The  defence  of  iiuHkiiitj  in  a  criminal  ease  mast  be  proTed  to  the  eatlBfactioii 
of  ilie  Jory,  and  eetabliahed  hy  a  preponderanoe  of  proof.* 

ERROR  to  Supreme  Court     Opinion  in  Supreme  Court.     Con- 
yiction  of  murder.     The  opinion  states  the  point. 

8.  Kalisch,  for  plaintiff  in  error. 
Oscar  Keen,  for  defendant  in  error. 

The  Chancellor.  James  B.  Orayeswas  indicted  in  the  Essex 
Oyer  and  Terminer,  at  the  term  of  December,  1881,  for  the  murder 
of  Edward  Soden.  The  indictment  charged  that  the  defendant 
•did  willfully,  feloniously  and  of  his  malice  aforethought,  kill  and 
murder  the  deceased,  and  that  the  killing  took  place  on  the  20th 
day  of  December,  1881.  At  the  trial  the  prisoner  set  up  the  de- 
fense of  insanity.  His  counsel  requested  the  court  to  charge  the 
jury  that  under  the  indictment  the  accused  could  not  lawfully 
be  convicted  of  murder  of  the  first  degree,  and  that  if  they  had 
-any  doubt  as  to  whether  he  was  sane  or  insane  at  the  time  he  com- 
mitted the  act  of  killing,  they  should  resolve  the  doubt  in  favor  of 
his  insanity.  The  court  refused  to  charge  as  requested  on  either 
point,  and  the  legality  of  its  action  in  that  respect  is  brought 
into  question  under  the  writ  of  error. 

The  counsel  of  the  plaintiff  in  error  insists  thafc  inasmuch  as  the 
■statute  confines  murder  of  the  first  degree  to  willful^  deliberate  and 
premeditated  killing,  and  killing  in  perpetrating  or  attempting  to 
perpetrate  certain  crimes,  and  declares  that  all  other  kinds  of  mur- 
der shall  be  of  the  second  degree,  the  indictment  in  question,  which 
neither  charges  premeditation  in  the  killing  nor  thi^  it  was  done 
m  the  perpetration  or  attempting  to  commit  any  of  the  specified 
crimes,  will  not  warrant  a  conviction  of  murder  in  the  first  degree, 
4iQd  that  to  convict  the  accused  of  murder  of  that  degree  under  it 
was  therefore  to  violate  his  constitutional  rights  ''  to  be  informed 

*  Compere  Chyle  r.  Cnrn.  (100  Penn.  St.  879;  46  Am.  Bep.  Wl. 
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of  the  nature  and  cause  of  the  accnsation/'  and  **  not  to  be  held  to 
answer  for  such  a  criminal  offense  unless  on  the  presentment  or  in- 
dictment of  a  grand  jury.'' 

The  legislature,  by  the  sixty-eighth  section  of  the  act  for  the 
punishment  of  crimes,  Rev.  p.  239,  provides  that  all  murder  which 
shall  be  perpetrated  by  means  of  poison  or  lying  in  wait,  or  by  any 
other  kind  of  willful,  deliberate  and  premeditated  killing,  or  which 
shall  be  committed  in  peri)etrating  or  attempting  to  perpetrate 
certain  specified  crimes,  shall  be  deemed  murder  of  the  first  de- 
gree ;  and  tliat  all  other  kinds  of  murder  shall  be  deemed  murder 
of  the  second  degree ;  and  that  the  jury  before  whom  any  person 
indicted  for  murder  shall  be  tried  shall,  if  they  find  such  person 
guilty  thereof,  designate  by  their  verdict  whether  it  be  murder  of 
the  first  or  second  degree  ;  and  that  if  such  person  shall  be  con- 
victed on  confession  in  open  court,  the  court  shall  proceed,  by  ex- 
amination of  witnesses,  to  determine  the  degree  of  the  crime,  and 
give  sentence  accordingly.  By  the  forty-fifth  section  of  the  Crim- 
inal Procedure  Act,  Rev.,  p.  275,  it  is  provided  that  in  any  indict- 
ment for  murder  or  manslaughter  it  shall  not  be  necessary  to  set 
forth  the  manner  in  which  or  the  means  by  which  the  death  of  the 
deceased  was  caused,  but  that  it  shall  be  suflScient  in  every. indict- 
ment for  murder  to  charge  that  the  defendant  did  willfully,  felon- 
iously and  of  his  malice  aforethought,  kill  and  murder  the  de- 
ceased. 

The  legislature,  in  declaring  what  shall  constitute  murder  of  the 
first  degree  and  what  murder  of  the  second,  created  no  new  crimes, 
but  merely  made  a  distinction,  with  a  view  to  a  difference  in  the 
punishment,  between  the  most  heinous  and  the  less  aggravated 
grades  of  the  crime  of  murder.  That  which  was  murder  at  the 
common  law  was,  after  the  statute,  still  murder  here,  but  the  most 
flagitious  species  was  designated  as  the  highest  degree  and  visited 
with  the  extreme  penalty,  while  all  others  were  declared  to  consti- 
tute a  lower  class  and  to  be  punishable  accordingly.  When  the 
legislature,  commendably  simplifying  the  form  of  the  indictment, 
provided  that  in  charging  the  crime  it  snould  not  be  necessary  to  set 
forth  the  manner  in  which  or  the  means  whereby  the  death  was 
caused,  but  that  it  should  be  sufficient  to  charge  that  the  defend- 
ant willfully,  feloniously  and  of  his  malice  aforethought,  killed  and 
murdered  the  deceased,  it  merely  provided  that  in  a  charge  of 
murder,  a  crime  well-understood  and  defined  in  the  law,  it  should 
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be  enough  to  charge  the  crime  in  language  suflScient  to  designate 
it.  It  also  prorided  that  if  the  jury  should  find  the  accused  guilty 
of  murder,  they  should  by  their  rerdict  say  whether  it  was  mur- 
der of  the  first  or  second  degree,  and  that  if  the  conyiction  was  on 
confession,  the  court  should  ascertain  and  fix  the  degree.  The 
statute  did  not  make  murder  of  the  first  degree  a  separate  and  dis- 
tinct crime  from  murder  of  the  second,  but  murder  of  each  grade, 
after  the  passiige  of  the  statute,  continued  to  be,  as  it  had  thereto- 
fore been,  the  crime  of  murder.  The  indictment  in  the  statutory 
form  is  for  the  crime  of  murder,  without  regard  to  the  degree. 
Under  such  an  indictment,  the  defendant  is  not  only  informed 
of  the  nature  and  cause  of  the  accusation,  but  is  apprised  of  wliat 
it  is  exactly.  It  is  a  charge  of  murder,  and  the  cause,  the  willful 
and  felonious  killing  by  him,  of  the  deceased,  of  his  malice  afore- 
thought. The  offense  for  which  he  is  called  to  answer  is 
charged  in  the  indictment.  It  is  murder.  According  as  he 
shall  or  shall  not  be  proved  to  have  committed  the  crime  of 
murder,  he  will  be  convicted  or  acquitted  ;  and  if  convicted,  ac- 
cording as  it  shall  be  proved  that  he  committed  it  under  circum- 
stances which  characterize  the  one  degree  or  the  other,  so  it  will  be 
found  or  adjudged  with  a  view  to  his  punishment,  and  he  will  be 
punished  accordingly. 

No  right  of  the  defendant  was  violated,  nor  any  privilege  of  his 
disregarded  or  contnivened  by  convicting  him  of  murder  of  the 
first  degree  on  an  indictment  which  described  the  crime  according 
to  the  statutory  form. 

Nor  was  there  any  error  in  the  refusal  of  the  court  to  charge  as 
requested  by  prisoner's  counsel  on  the  subject  of  insanity.  They 
had  charged  that  the  burden  of  proof  of  the  alleged  insanity  w>i8 
on  the  accused  ;  that  the  law  presumes  that  every  man  is  sane  until 
the  contrary  be  proved,  and  that  therefore  when  an  accused  sets  up 
the  defense  of  insanity,  the  bui*den  of  proof  is  upon  him,  and  that 
to  make  effectual  such  a  defense,  the  proof  of  the  prisoner's  in- 
sanity must  be  satisfactory,  and  that  the  accused  must  overcome 
the  legal  presumption  of  sanity  by  a  clear  preponderance  of  proof 
and  by  the  most  satisfactory  evidence.  They  were  asked  to  charge 
that  if  there  was  a  reasonable  doubt  in  the  mind  of  the  jury  as  to 
the  sanity  of  the  accused,  they  should  resolve  the  doubt  in  favor  of 
his  insanity.  The  plea  of  insanity  is  a  defense,  and  the  burden  of 
proving  it  is  on  the  accused.     The  law  presumes  or  assumes  that 
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at  the  time  of  committing  the  act  for  which  he  is  tried  he  was  sane^ 
and  the  Sta,te  is  therefore  not  called  upon  to  prove  that  he  was  so. 
If  he  sets  up  in  his  defense  the  plea  of  insanity,  it  is  incumbent 
on  him  to  establish  it,  and  if  he  fails  to  do  so  the  presumption  or 
assumption  of  sanity  still  stands ;  for  it  has  not  been  overcome  or 
shown  to  be  false.  By  the  request  to  charge  under  consideration, 
the  accused,  in  effect,  asked  the  court  to  direct  the  jury  to  give 
him  the  benefit  of  the  defense  notwithstanding  they  should  find 
that  he  had  not  proved  it.  It  is  manifest  that  if  the  burden  of 
establishing  the  defense  is  upon  the  accused,  the  proposition  in- 
volved in  that  request  cannot  be  maintained.  That  proposition  is 
that  though  the  accused  may  have  failed  to  establish  his  insanity, 
yet  if  he  has  succeeded  in  casting  doubt  on  the  subject,  he  is  there- 
fore and  on  that  ground  alone  entitled  to  the  same  benefit  of  the 
defense  as  if  he  had  proved  it.  If  the  burden  of  proving  the  defense 
is  on  the  accused,  as  it  undoubtedly  is,  it  follows  that  he  is  not 
entitled  to  the  benefit  of  the  plea  unless  he  establishes  it.  While, 
for  obvious  reasons  the  defense  of  insanity  is  not  disfavored  by  the 
law,  yet  in  view  of  its  peculiar  character,  and  in  order  that  it  may 
not  serve  as  a  screen  for  guilt,  it  is  regarded  with  jealousy,  and  in 
the  interest  of  public  justice,  and  in  accordance  with  the  sound 
dictates  of  a  wise  and  necessary  public  policy,  it  is  subjected  to  a 
close  and  careful  scrutiny.  The  defense  must  be  proved  to  the  sat- 
isfaction of  the  jury,  and  it  may  be  established  by  the  preponderance 
of  proof ;  in  other  words,  it  must  be  sustained  by  the  evidence. 
The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Judgment  affirmed. 

For  affirmance. — The  Chancblloe,  Dixok,   Ebed,  Scuddee 
Olshent,  Cole,  Geeek,  Kiek,  Whitakbe.    9. 

For  reversal. — Magie,  Patbesok.    2. 


Dudley  v.  Oaudbk  akd  Philadblphla  Fbeet  Compaitt. 

(16  Yrooin,  868.) 

Ferry — nsgliffence. 

EBBOB  to  Supreme  Court.    See  13  Yroom^  25;  36  Am.  Bep. 
501.     Decision  below  affirmed  by  a  vote  of  eight  to  seven. 
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OlBBS  y.  Statb. 

(16  Vroom,  879.) 
OrinUfUjU  law — challenge  of  grand  jvran — remed^f. 

Objectiona  to  memben  of  a  grand  jury,  or  to  the  arraj,  cannot  be  raised  bj 
plea  in  abatement,  but  mast  be  raised  bj  challenge  before  indictment,  or 
motion  to  quash.* 

IN  the  Supreme  Court,  eiTor  to  Sessions.  Indictment  for  libel; 
plea  in  abatement  of  ill-will  and  malice  on  the  part  of  certain  of 
the  grand  jurors,  and  malicious  misconduct  in  the  sheriff  in  selecting 
and  summoning  such  jury.  The  State  demurred^  and  the  Sessions 
sustained  the  demurrer. 

M.  Rosenkratis  and  J.  D,  Bedle,  for  plaintiffs  in  error. 

Theodore  Simonson  and  Z.  Cochran^  for  State. 

Beaslet,  C.  J.  In  disposing  of  the  questions  presented  to  the 
court  for  solution  in  the  present  case,  it  will  be  assumed  that  the 
plea  which  has  been  demurred  to  is  sufficient  in  form,  and  that  it 
exhibits  the  fact  that  the  grand  jury  officiating  on  this  occasion  was 
not  such  a  one  as  the  law  requires.  The  indictments  found  by  such 
a  body  would,  on  application  to  the  court,  have  been  quashed.  The 
point  of  inquiry  is  whether  they  can  be  annulled  or  defeated  by 
means  of  a  plea  in  abatement. 

The  subject  is  one  concerning  which  there  is  much  difference  of 
judicial  opinion,  and  the  text-books  treat  it  as  a  vexed  question. 
That  the  prisoner,  before  he  has  pleaded,  has  the  legal  right  to  ap- 
peal to  the  discretion  of  the  court  to  quash  the  indictment  on 
account  of  the  illegal  composition  of  the  grand  jury,  or  of  the  mis- 
behavior of  the  sheriff  in  selecting  it,  is  everywhere  admitted.  But 
there  are  authorities  enforcing  a  doctrine  in  advance  of  this,  and 
which  declare  that  it  is  the  prerogative  of  the  party  charged  with 
crime  to  demand,  as  his  legal  right,  that  the  procedure  against  him, 
having  this  illegal  origin,  should  be  abated.  These  decisions  are  de- 
rived from  the  theory  that  the  modes  of  accusation  leading  to  arraign- 
ment are  to  be  guarded  with  the  same  painstaking  as  the  law  requires 

*  To  Mune  effect,  SlaU  r,  Hamlin  (47  C9onn.  86),  80  Am.  Bep.  M. 
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with  respect  to  the  methods  of  trial.  This  was  the  yiew  emphatically 
advanced  in  the  case  of  Doyh  t.  State,  cited  by  counsel  from  17  Ohio, 
225,  in  which  the  matter  decided  was  that  it  was  a  good  plea  in  bar  to 
an  indictment  that  one  of  the  grand  jurors  had  not  the  statutory  qual- 
ification. In  the  opinion  of  the  court  we  find  the  following  expres- 
sions, viz. :  **  But  it  is  said  the  objection  comes  too  late.  No  objec- 
tion  can  come  too  late  which  discloses  the  fact  that  a  person  has 
been  put  to  answer  a  crime  in  a  mode  violating  his  legal  and  con- 
stitutional rights.  The  doctrine  of  waiver  has  nothing  to  do  with 
criminal  prosecutions.  No  person  can  be  put  to  a  defense  on  the 
charge  of  crime,  or  be  convicted  of  crime,  except  in  the  exact  mode 
prescribed  by  law.  And  whenever  it  shall  be  made  manifest,  in  the 
progress  of  a  criminal  prosecution,  that  the  legal  rights  of  the  per- 
son charged  have  been  violated,  the  court  will  permit  the  accused 
to  have  the  benefit  of  the  error."  But  that  such  theories  as  this 
are  extreme  and  impracticable  will  plainly  appear  when  we  consider 
that  if  adopted  they  would  involve  the  right  to  interpose  a  plea  at 
any  stage  of  the  trial  and  even  after  conviction,  founded  on  the 
illegal  organization  of  the  accusatory  body,  provided  such  illegality 
was  not  discovered  at  an  earlier  period  in  the  proceedings.  It  is 
entirely  fallacious  to  assume  that  a  man  cannot  be  tried  except  in 
accordance  with  the  prescriptions  of  the  law,  for  if  his  rights  are 
not  asserted  at  the  proper  time  and  in  the  proper  mode,  they  will 
be  entirely  ignored.  When  a  legal  right  exists,  a  coiTelative  method 
for  the  protection  and  enforcement  of  such  right  also  exists  in  our 
legal  system;  but  nevertheless  it  will  be  found,  upon  examination 
that  most  of  such  methods  are  imperfect  and  incomplete;  they  are 
usually  founded  on  compromise  between  considerations  of  public 
and  private  utility.  So  that  when  it  is  said  that  the  right  which 
the  law  affords  a  person  who  is  charged,  or  who  is  likely  to 
be  charged,  before  a  grand  inquest  with  the  commission  of  a  crim- 
inal offense,  to  put  in  challenges  to  individ^ial  jurora  or  to  the 
array,  is  an  imperfect  protection,  such  a  position  may  be  granted 
without  much  affecting  the  inquiry.  It  would  not  follow  that  be- 
cause of  such  imperfection  it  must  be  implied  the  person  in  ques- 
tion has  the  right,  upon  the  finding  of  a  bill,  to  avoid  it  by  a  plea 
containing  the  subject-matter  of  a  challenge.  Reasoning  a  priori, 
upon  general  principle,  it  would  seem  that  such  a  course  would  be 
inadmissible,  for  if  a  challenge  be  transformed  into  a  plea  the  novel 
proceeding  of  trying  such  a  subject  before  a  jury  instead  of  before 
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triers  would  occur,  and  a  formal  trial  would  be  substituted  for  a 
summary  one.  Considering  tbo  case  at  large  and  without  reference 
to  the  real  question,  which  is,  as  I  apprehend,  what  is  the  practice 
and  procedure  marked  out  by  the  law  with  regard  to  this  matter> 
it  is  clear  that  this  question  has  two  sides,  which  should  both  be 
duly  considered.  The  remedies  which  the  law  afforded  these  de* 
fendauts,  situated  as  they  were,  were  these:  First,  they  had  the 
right  to  challenge  this  grand  jury,  either  as  a  whole  or  in  part,  ou 
the  grounds  now  stated  in  their  pleas;  or  second,  if  an  opportunitj 
for  doing  this  was  not  afforded  to  them,  by  reason  of  their  ignore 
ance  that  they  would  be  proceeded  against,  or  that  the  objectiona 
to  the  proceedings  in  question  existed,  then  their  right  was  to  apply 
to  the  court,  in  the  exercise  of  its  discretion,  to  quash  the  entire 
procedure  against  them.  Nor  in  abstract  speculation  would  an  ar- 
gument of  any  force  arise  from  these  premises  that  the  remedies 
thus  provided  are  so  utterly  insufficient  and  unreasonable  that  it  must 
be  presumed  that  a  fui*ther  remedy  exists.  For  my  part  I  can  see 
no  force  whatever  in  such  a  suggestion.  In  the  first  place,  we  are 
to  remember  that  the  right  in  question,  and  which,  in  some  meas- 
ure, the  law  should  assuredly  secure  to  the  party,  is  not  one  that 
can  be  called  an  essential  or  fundamental  right;  it  is  not  one  neceeK 
sary  for  the  security  of  the  person,  life  or  property.  The  requisite 
that  an  accusation  of  this  nature  shall  proceed  from  a  gi*and  inqueafe 
is  the  provision  which  the  law  makes  against  frivolous  or  maliciona 
public  criminations.  The  safeguards  to  such  provisions,  as  I  hare 
said,  consist  in  the  right  to  challenge  the  grand  jury  and  the  right 
to  move  the  court  to  set  aside  the  proceedings.  Are  such  safe* 
guards  unreasonably  deficient?  I  am  at  a  loss  to  see  how  any  one 
can  so  consider.  If  a  man  is  tried  for  his  life  and  is  convicted,  and  he 
then  discovers  that  by  the  malice  of  the  summoning  officer  the  jury 
has  been  packed,  and  the  trial  has  been  a  scheme  to  take  his  life^ 
what  remedy  does  the  law  give  liim  in  such  an  extremity?  Abso- 
lutely none  but  an  application  to  the  discretion  of  the  court  to  set 
the  proceedings  aside  ;  and  yet  it  is  argued  that  this  same  remedy 
is  inadequate  in  its  application  to  a  similar  proceeding  on  the  part 
of  a  grand  inquest.  I  must  repeat  that  I  cannot  concede  that  a 
right  to  put  in  the  plea  in  question  belongs  to  the  defendants  ev 
debito  justiticB.  If  it  be  a  right,  it  must  be  one  inherent  in  the 
established  modes  of  legal  procedure.  And  this  I  regard  as  the 
real  question  to  be  disposed  of  on  this  branch  of  the  case. 
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There  are  three  decisions  in  this  court  upon  this  subject^  the 
first  of  these  being  that  of  Staie  y.  Rockafellow,  1  Halst.  332 ;  and 
in  that  case  it  was  adjadged  that  it  was  a  good  plea  in  abatement 
in  a  criminal  prosecution  that  one  of  the  grand  jurors  by  whom 
the  bill  was  found  was  not  a  freeholder^  as  was  directed  by  the  act 
of  assembly.  The  opinion  of  Chief  Justice  Kinsbt,  which  was 
read  on  that  occasion,  was  not  to  the  effect  that  by  common  law  a 
plea  of  the  character  of  the  one  then  in  question  was  justifiable, 
but  the  result  just  stated  was  arrived  at  on  the  single  ground  that 
the  statute  required  certain  qualifications  in  a  grand  juror,  and  that 
it  was  consequently  a  ''  reasonable  and  lawful  answer  to  an  accusa- 
tion that  it  had  not  been  preferred  in  the  manner  or  by  the  persons 
which  the  law  recognizes."  Some  stress  was  also  put  upon  the 
fact,  which  was  admitted  by  the  demurrer  in  that  case,  that  the  un- 
qualified juror  was  one  of  the  twelve  jurors  requisite  to  the  finding 
of  the  bill.  It  is  consequently  manifest  that  this  authority  does  not 
sustain  any  proposition  but  one  to  the  effect  that  when  a  statute 
requires  a  certain  qualification  in  those  finding  a  bill,  an  irresistible 
presumption  will  arise  that  it  was  the  legislative  intent  to  make 
absolutely  void  any  bill  found  by  persons  not  being  possessed  of 
such  qualifications.  As  the  statute  by  necessary  implication 
avoided  the  bill,  a  plea  in  abatement  was  a  proper  method  to  evince 
to  the  court  its  nullity.  In  the  views  expressed  by  the  court  there 
is  no  allusion  to  any  existing  common-law  practice  on  the  subject 
nor  is  any  authority  referred  to,  the  matter  being  treated  as  a  pure 
question  depending  on  the  proper  constructioj^  of  the  statutory 
law. 

Next  in  this  line  of  decisions  stands  that  of  Siate  v.  Rickey,  re- 
ported in  5  Halst.  83,  and  in  this  the  court  declares  that  the  doc- 
trine promulged  in  the  case  just  refeiTed  to  might  lead  to  very  in- 
convenient results  '*if  carried  a  single  inch  beyond''  its  precise 
circumstances.  In  this  case  of  State  v.  Rickey,  it  was  declared  that 
a  plea  in  abatement  to  an  indictment  could  not  be  supported,  the 
substance  of  the  plea  being  ''that  two  of  the  persons  sworn  and 
charged  as  members  of  the  grand  jury  had,  before  they  were  sworn, 
formed  and  publicly  expressed  opinions  that  were  unfavorable  and 
prejudicial  to  the  defendant,  by  declaring  their  determination  to 
have  him  indicted,  and  by  declaring  that  nothing  else  would  have 
induced  them  to  attend  the  court  at  that  time."  The  court  de- 
clared that  it  found  "  no  principle  on  which  to  maintain  the  plea," 
Vol.  XL  VI  — 99 
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and  after  allading  to  the  many  pablic  inconyenienceB  that  would 
attend  snch  a  practice,  said  that  '*  there  is  no  such  plea  as  this 
to  be  found  among  the  records  and  muniments  of  the  law.  It 
is  sui  generi$,  not  alone  without  precedent  (whereof  the  books  had 
been  filled  if  past  ages  had  deemed  such  matter  pleadable),  but  con- 
trary to  all  precedents." 

This  decision  seems  to  me  in  point  in  the  present  inquiry,  for 
although  in  the  one  reported  the  exception  set  forth  to  the  jurors 
was  ground  of  chaUenge  to  the  favor,  and  in  the  present  instance 
the  facts  alleged  constitute  a  principal  challenge,  it  appears  to  be 
out  of  the  question  to  differ  the  two  cases  by  reason  of  such  a  linea- 
ment ;  both  species  of  challenge  are  required,  by  the  course  of  the 
law,  to  be  interposed  at  the  same  time.  They  are  triable  by  the 
same  sununary  method,  and  are  attended  by  the  same  result, 
for  if  they  are  sustained  they  equally  disqualify  the  jurors  at  whom 
they  are  respectively  aimed.  To  permit  the  substance  of  one  of 
such  challenges  to  constitute  the  body  of  a  plea  in  abatement,  and  to 
deny  to  the  other  the  same  faculty,  would  be  to  found  judicial 
action  on  a  mere  verbal  distinction. 

The  last  of  the  three  cases  before  mentioned  bears  a  similar  as- 
pect It  is  that  of  SttUe  v.  Dayton,  3  Zab.  49.  The  adjudication 
was  to  the  purport  that  the  court  could  in  its  discretion,  when 
the  administration  of  justice  required  it,  quash  an  indictment  for 
the  misconduct  of  the  grand  jury,  but  that  if  such  body  found  an 
indictment  upon  illegal  evidence,  or  without  legal  evidence,  such 
misbehavior  could  ]!ot  be  taken  advantage  of  by  motion  to  quash, 
plea  in  abatement,  or  in  any  other  way. 

Nor  do  I  think  that  these  decisions,  which  disallow  pleas  founded 
on  irregularities  or  errors  in  these  preliminary  procedures,  are  in  any 
respect  out  of  harmony  with  the  practice  at  the  common  law.  Upon 
a  careful  investigation  in  this  resx>ect,  I  do  not  think  there  is  any 
solid  reason  for  believing  that  ever  under  the  prevalence  of  that 
system,  a  plea  of  this  nature  was  sanctioned;  and  that  it  was  not 
until  the  passage  of  the  act  of  11  Hen.  IV,  chap.  9,  that  such  a 
course  of  law  was  deemed  admissible.  This  statute  was  enacted 
during  the  running  of  Hilary  term  of  the  King's  Bench,  and  dur- 
ing that  term  it  was  held  by  the  court  in  a  case  reported  in  the 
Year  Books,  11  Hen.  IV,  chap.  41,  that  a  person  outlawed  on  an 
indictment  of  felony,  might  plead,  in  avoidance  of  it,  that  one  of 
his  indictors  had  been  outlawed  for  felony.     It  has  been  generally 
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supposed  that  this  decision  was  grounded  on  the  statute  just  rc- 
ferrod  to,  and  which  act  declares  that  all  indictments  found  by 
persons  other  than  those  described  in  it,  or  by  corrupt  practices  de- 
nounced by  it,  shall  be  absolutely  void.  A  case  therefore  being 
within  the  purview  of  this  law,  it  is  obvious  that  the  nullity  of  the 
proceedings  could  be  set  up  in  the  form  of  a  plea.  Hawkins,  in 
his  Pleas  of  the  Crown,  vol.  4,  book  2,  chap.  25,  §  16,  faintly 
raises  a  query  whether  this  decision  in  the  Year  Books  was  based 
on  this  act  of  pai*liament  or  on  the  common  law,  his  reasons  for 
such  doubt  being  the  proximity  in  time  of  the  passage  of  the  act 
and  the  decision,  and  the  fact  that  the  judges  in  announcing  their 
judgment  do  not  allude  to  the  statutory  law.  But  these  gi'ounds 
do  not  appear  to  be  sufficient  to  call  in  question  the  geneml  opinion 
which  he  says  then  prevailed,  that  this  judicial  resolution  was 
founded  on  the  act ;  for  if  no  reference  is  made  in  the  repoi*t  in 
the  Year  Book  to  such  act,  neither  is  any  rofereuce  made  to  any 
rule  of  the  common  law,  the  report  of  this  point  is  comprised  in 
two  lines,  and  does  nothing  more  than  to  express  the  judicial  judg- 
ment And  with  respect  to  any  inference  to  be  drawn  from  the 
proximity  in  time  of  the  passage  of  the  act  of  parliament  and  the 
decision,  it  seems  to  me  that  it  is  much  more  reasonable  to  deduce 
from  such  a  state  of  things  the  inference  that  the  act  formed  the 
basis  of  the  judgment,  rather  than  to  conclude  that  the  very  re- 
markable coincidence  occurred  of  the  legislature  and  the  court, 
about  the  same  time  and  acting  independently  of  eacli  otlicr,  de- 
claring the  same  mode  of  proceeding  to  be  void. 

Nor  as  we  apprehend,  ai'o  the  views  of  Lord  Coke  on  this  sub- 
ject left  in  the  least  uncertainty.  It  will  be  noted  that  unless  at 
the  common  law  an  illegality  in  the  formation  or  proceedings  of 
the  grand  jury  had  the  effect  to  render  null  its  findings,  a  plea  set- 
ting up  such  matters  would  have  been  plainly  bad;  yet  it  is  clear  be- 
yond all  gainsaying,  that  in  Lord  Coke's  understanding,  it  was  not 
the  common  law  but  this  statute  of  Henry  IV,  that  had  the  dis- 
tinctive effect  in  question.  In  ScarlePa  case,  reported  in  12  Repi 
98,  he  expresses  himself  with  perspicuity  on  the  point.  The  pris- 
oner was  indicted  in  that  case  for  maliciously  getting  himself  re- 
turned as  a  grand  juryman,  which  was  one  of  the  practices  con- 
demned by  the  statute  of  Henry  IV,  above  referred  to,  and  Lord 
Coke  analyzes  the  act,  and  says,  '^  that  it  is  partly  affirmative  of 
the  common  law  and  partly  a  new  law.*'    He  then  proceeds  to 
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show  that  it  is  **  affirmatiye  of  the  common  law  '^  when  it  directs 
that  no  indictment  shall  be  found  "  by  any  person  named  to  the 
justices,  but  by  the  inquest  of  lawful  people  of  the  king,  returned 
by  the  sheriff/'  And  in  conclusion  he  declares  that  ^Hhe  said  act 
11  HeiL  IV  hath  made  a  new  law,  scilicei^  that  any  indictment 
found  against  the  act  shall  be  yoid."  It  will  therefore  be  observed 
that  in  substance  the  great  common  law  commentator  says  this  : 
That  by  the  common  law  an  inquest  was  required  to  be  held  by  the 
king's  lawful  liege  people — probi  et  legales  homines  —  and  not  by 
persons  who  obtained  themselves  to  be  nominated  for  malicions 
purposes,  and  to  this  extent  the  statute  in  question  was  in  affirma- 
tion of  the  existing  law ;  that  the  common  law  did  not,  by  reason 
of  the  grand  jury  not  being  constituted  in  this  manner,  avoid  the 
indictments  which  were  found,  but  that  the  act  referred  to  had  that 
effect,  and  was  in  this  particular  introductory  of  a  new  rule  of  law. 

And  that  this  was  the  point  of  view  in  which  the  subject  was  re- 
garded by  the  judges  in  WithipoWs  case,  Croke  Car.  134,  is  apparent 
from  the  entire  scope  of  the  discussion.  The  plea  in  that  case  was 
that  one  of  the  grand  jury  had  nominated  himself,  and  another 
had  been  outlawed,  and  was  therefore  not  prabus  ei  leffalis  hwno. 
Nevertheless,  the  consideration  of  the  matter  went  entirely  on  the 
meaning  of  the  act  of  parliament,  and  made  no  allusion  to  any 
general  principle  of  law  that  could  be  considered  applicable  to  such 
a  defense. 

I  will  further  remark  that  the  view  above  expressed  id  sustained 
by  the  learned  author  of  Bac.  Abr.,  tit.  "  Juries,'*  33. 

The  plea  in  this  case  is  not  maintainable,  and  was  properly  dis- 
posed of  in  the  Court  of  Quarter  Sessions.  Nor  will  the  circum- 
stance that  such  plea  has  been  demurred  to  add  any  thing  to  its 
legal  efficacy,  for  the  obvious  reason  that  the  confessions  involved 
in  such  an  issue  admit  only  the  existence  of  facts  which  do  not, 
ipso  faciOy  annul  the  indictment,  as  they  would  do  if  the  act  of 
Henry  IV  were  in  force  in  this  State.  Accepting  as  the  truth  all 
the  facts  spread  upon  this  record,  it  appears  merely  that  grounds 
existed  upon  which  to  base  an  application  to  the  court  to  quash 
this  indictm^it. 

But  before  closing  this  branch  of  the  case  it  is  proper,  in  order 
to  avoid  misconstruction,  that  I  should  say  that  even  if  the  legal 
jQaw  in  these  proceedings  existed,  as  the  counsel  of  defendants  con* 
tend,  nevertheless,  in  my  opinion,  the  judgment  could  not  be  re- 
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versed  on  that  account  All  error  either  of  substance  or  of  form 
which  will  work  the  reYei*sal  of  a  criminal  judgment  under  the  legal 
system  of  this  State  must  be  of  such  a  nature  that  it  either  did^  or 
at  least  might  have  prejudiced  the  defendant  on  the  trial  of  the  case. 
The  proyision  contained  in  the  eighty-eighth  section  of  the  Criminal 
Procedui-e  Act  is  to  the  effect  that  no  judgment  given  upon  any  in- 
dictment shall  be  reversed  "  for  any  error  except  such  as  shall  or 
may  have  prejudiced  the  defendant  in  maintaining  his  defense  upon 
the  merits."  In  the  case  of  Hunter  v.  State,  11  Vroom,  496,  it  was 
held  that  this  regulation  applied  to  matters  of  substance  as  well  as 
to  matters  of  form,  for  it  was  there  ruled  that  if  illegal  testimony 
was  admitted  against  the  protest  of  the  prisoner,  the  trial  was  not 
thereby  illegalized,  it  being  shown  plainly  in  the  record  that  such 
error  could  not  possibly  have  impaired  the  defense.  In  the  case 
now  before  us  the  defendants  were  convicted  on  their  own  con- 
fession, and  it  is  consequently  undeniable  that  the  alleged  imper- 
fections in  the  preliminary  proceedings  could  not  have  prejudiced 
them  upon  such  a  trial. 

[Omitting  other  points.  J 

JudgmetU  affirmed. 


Bebnshousb  v.  Abbott. 

(16  Vroom,  581.) 

Agency — non^Mclasure  of  principal — iet-off. 

Where  an  agent  having  authority  to  sell,  bat  baring  neitber  tbe  posaesBiou 
nor  tbe  indicia  of  tbe  property,  sella  in  bis  own  name  witbout  diacloBing  bia 
principal,  tbe  porcbaeer  may  not  set  off  a  debt  due  bim  from  tbe  agent  in  an 
action  by  tbe  principal  for  tbe  contract  price. 

"TERROR  to  Supreme  Court.     The  opinion  states  the  point. 

Garrison,  French  and  Ccteselman,  for  plaintiff  in  error. 

D.  J,  Pancoast,  for  defendant  in  error. 

# 
Depue,  J.     The  transaction  was  a  sale  of  personal  property  by 

an  agent  who  had  authority  to  sell^  and  who  sold  in  his  own  name 

without  disclosing  his  agency,  to  a  purchaser  who  bought  m  good 

faith,  believing  that  the  agent  was  the  owner,  and  the  inquiry  is, 

under  what  circumstances  such  a  purchaser,  in  an  action  by  the 
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principal  for  the  contract  price,  is  cftititled  to  set  off  a  debt  due 
liim  from  the  agent. 

The  son,  wlien  he  negotiated  the  sale,  had  neither  the  possession 
of  tlic  property  nor  any  muniment  of  title  to  it  m  himself.  He 
sold  it  in  his  own  name,  without  any  authority  from  his  father  to 
sell  it  in  that  way. 

The  two  leading  cases  on  the  subject  of  the  right  of  a  purchaser 
of  i)er8onal  property  to  set  off  a  debt  due  to  him  from  the  agent 
through  whom  the  sale  was  made,  where  an  action  has  been  brought 
by  the  principal  to  recover  the  conti'act  price,  are  Raihbone  y. 
WiUiamSy  reported  in  a  note  to  George  v.  Claggettj  7  T.  R.  339,  and 
Baring  v.  Corrie,  2  B.  &  Aid.  137.  In  Rathbone  v.  WiUiamSf  the 
action  was  for  the  value  of  goods  sold.  The  sale  was  made  through 
Rathbone,  Sr.  &  Co.,  who  were  the  plaintiff's  factors,  and  had  sold 
the  goods  in  their  own  names  as  principals,  without  disclosing  their 
agency.  The  purchaser,  in  an  action  by  the  principal  for  the  con- 
tract price,  was  allowed  to  set  off  a  debt  due  to  him  from  the  factors. 
In  Baring  v.  Corrie,  the  sale  was  made  by  a  broker,  who  did  not 
disclose  his  principal ;  and  the  purchaser,  in  an  action  for  goods 
sold,  brought  by  the  principal,  was  not  allowed  to  set  off  a  debt  he 
had  against  the  broker. 

The  distinction  between  these  two  cases  is  explained  by  Abbott, 
C.  J.,  in  his  opinion  in  Baring  v.  Corrie,  He  says  :  **  The  dis- 
tinction between  a  broker  and  a  factor  is  not  merely  nominal,  for 
they  differ  in  many  important  particulars.  A  factor  is  a  person  to 
whom  goods  are  consigned  for  sale,  ♦  *  *  and  he  usually  sells 
in  his  own  name,  without  disclosing  that  of  his  principal.  The 
latter  therefore  with  a  full  knowledge  of  these  circumstances,  trusts 
him  with  the  actual  possession  of  the  goods,  and  gives  him  authority 
to  sell  in  his  own  name.  But  the  broker  is  in  a  different  situation. 
He  is  not  trusted  with  the  x^ossession  of  the  goods,  and  he  ought 
not  to  sell  in  his  own  name.  The  principal  therefore  who  trusts  a 
broker  has  a  right  to  expect  that  he  will  not  sell  in  his  own  name.'* 
And  referring  to  the  cases  cited  in  which  the  set-off  had  been  allowed, 
including  Raihbone  v.  Williams,  the  chief  justice  said  that  "  in  all 
the  cases  cited,  the  factor  was  in  actual  possession  of  the  goeds, 
and  the  purchaser  could  not  know  whether  they  belonged  to  him 
or  not,  and  at  all  events,  they  knew  that  he  hjwl  a  right  to  sell  the 
goods."  In  Baring  v.  Corrie,  where  the  claim  of  set-off  was  dis- 
allowed, the  property  sold  was  not  in  the  possession  of  the  broker 
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who  negotiated  the  sale.  It  was  lying  in  the  Weet  India  docks, 
from  which  it  could  not  be  obtained  without  a  delivery  order,  coun- 
tersigned by  the  plaintiffs'  custom-house  clerk ;  and  as  was  said  by 
Bailey,  J.,  *^  the  plaintiffs  did  not  trust  the  broker  with  either 
the  muniments  of  their  title  or  the  possession  of  the  goods,  as 
was  done  both  in  the  case  of  R€Uhbon$y.  WiUiama  and  that  of 
Oeorge  v.  Clog  git t." 

The  language  of  Abbott,  0.  J.,  and  Bailey,  J.,  quoted  from 
Baring  v.  Corrie,  is  quoted  with  approval  by  Cresswell,  J.,  in 
lish  V.  Kemptan,  7  C.  B.  687,  693.  And  the  distinction  between 
a  factor  having  the  possession  of  the  goods  with  power  to  sell, 
under  the  usages  of  trade,  and  a  broker  or  other  agent  who  has  not 
such  possession,  has  been  adopted  as  settled  law  in  cases  where  the 
right  to  set-off  has  arisen  —  the  right  to  a  set-off  being  recognized 
only  where  the  sale  was  made  by  a  factor.  Carr  v.  Hinchliff,  4  B. 
&  G.  547 ;  PurcJiell  v.  SdUer,  1  Q.  B.  197 ;  Semenza  v.  Brinsley, 
18  0.  B.  (N.  8.)  467,  477,  per  Willes,  J.;  Ex  parte  Dixon,  4  Oh. 
Div.  133  ;  Barries  v.  Imperial  Bank,  L.  B.,  9  C.  P.  38 ;  Hogan  v. 
81iorh,  24  Wend.  458,  462  ;  2  Kent,  633. 

Ramozetii  v.  Bowring,  7  G.  B.  (N.  S.)'  851,  is  also  an  important 
case  in  this  line  of  decision.  The  action  was  brought  for  a  bill  of 
wine  sold  and  delivered  to  the  defendants.  The  plaintiff  carried 
on  the  business  of  a  wine  merchant,  under  the  name  of  the  Gon- 
tinental  Wine  Company.  The  business  was  conducted  by  one  Nixon, 
the  plaintiff's  son-in-law.  Nixon,  representing  himself  to  be  the 
proprietor  of  the  Continental  Wine  Company,  induced  the  defend- 
ants to  take  the  goods  in  question  in  paH  satisfaction  of  his  debt 
to  them.  The  defendants  contended  that  the  goods  having  been 
sold  by  Nixon,  the  agent,  without  disclosing  his  principal,  the  con- 
titkct  could  not  be  enforced  by  the  latter,  discharged  of  the  defend- 
ants' right  of  set-off.  The  common  serjeant  left  it  to  the  jury  to 
say  whether  the  plaintiff  or  Nixon  was  the  i*eal  owner  of  the  business, 
telling  them  to  find  for  the  defendants  if  they  were  of  opinion 
that  Nixon  was  the  owner ;  but  if  they  thought  the  plaintiff  was 
owner  they  must  find  for  him.  The  court  in  banc  held  this  to  be 
a  misdirection,  and  that  the  proper  question  was  whether  the 
plaintiff  had  so  conducted  himself  fis  to  enable  Nixon  to  hold  him- 
self out  as  the  proprietor,  and  whether  the  defendants  dealt  with 
him  on  that  footing. 

Mr.  Chitty,  with  characteristic  exactness,  states  the  principle  to 
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be  that  "  where  a  principal  permits  one  who  is  not  known  to  be  an 
agent  to  sell  as  apparent  principal,  and  afterward  intervenes,  the 
bnyer  is  entitled  to  be  placed  in  the  same  situation  at  the  time  of 
the  disclosure  of  the  actual  principal  as  if  the  agent  had  been  the 
real  contracting  party ;  and  he  is  entitled  to  the  same  defense 
against  the  principal,  whether  it  be  by  common  law  or  by  statute, 
as  he  was  entitled  to  at  that  time  against  the  agent,  the  appar- 
ent principal.  Accordingly,  if  in  such  a  case  the  defendant  has 
acquired  a  set-off  against  the  agent,  before  the  principal  has  inter- 
posed, the  latter  will  be  bound  by  the  set-off."  ''But,"  he  adds, 
**  this  doctrine  does  not  apply  where  the  agent  is  a  mere  broker,  and 
has  not  the  possession  of  or  is  not  intrusted  with  the  indicia  of 
property  in  the  goods."    Ghitty  on  Gont.  306. 

In  the  case  now  before  the  court  the  son  had  neither  the  posses- 
sion nor  the  indicia  of  property.  He  was  an  agent  with  a  naked 
power  to  sell.  The  judge  properly  aenied  the  defendant's  claim  to 
set  off  the  son's  debt,  and  the  judgment  should  be  afSrmed, 

Judgment  affirmed. 

For  affirmance. — The  Chancellor,  Chief  Justice,  Depub, 
DixoK,  Ekapp,  Magib,  Parker,  Scudoer,  Yak  Syckel,  Gle- 
MBHT,  Cole,  Greek,  Kirk,  Patbrsok,  Whitaker.    16. 

Ibr  reversal.  — None. 


Trade  Iksurakce  Cohpaky  y.  Barracufp. 

(16yroom,M8.) 
Iniuranee  —  flre  —  interat  of  htuband  —  damagee. 

A  hasband  Id  poBsesBion  and  enjoyment  with  his  wife  of  her  real  and  personal 
pxopertj,  with  an  inchoate  right  of  eurteej,  has  an  inaarable  interest  in  both, 
and  where  the  intention  was  evinced  to  insure  the  whole  ownership,  may  re- 
cover  the  whole  loss. 

ERROR  to  Supreme  Court.     Action  on  fire  insurance  policy. 
The  opinion  states  the  case.     The  plaintiff  had  judgment 
below. 

Benjamin  D.  Shreve,  for  plaintiff  in  error. 

Wm,  E.  Jitter,  for  defendant  in  error. 
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Dixon,  J.     Upon  a  policy  of  fire  insurance  issued  by  the  de- 
fendant to  the  plaintiff  this  action  was  brought  in  the  Supreme 
Ooiirt,  tried  in  the  Cumberland  Circuit,  wheie  the  plaintiff  ob 
tained  a  yerdict,  and  removed  by  writ  of  error  to  this  court.    The  as* 
signments  of  error  relied  on,  all  relate  to  exceptions  taken  at  the  trial. 

[Minor  points  omitted.] 

The  fourth  exception  is  to  the  charge  of  the  judge,  that  the 
plaintiff  had  an  insurable  interest  in  the  property  and  could  re- 
oover  for  the  whole  damage  occasioned  by  the  fire,  not  exceeding 
the  amount  of  the  insurance. 

The  property  insured  consisted  of  the  buildings  and  stock  upon 
a  farm  whereon  the  plaintiff  with  his  family  resided.  The  title  of 
the  property,  both  real  and  personal,  was  vested  in  his  wife,  but  he 
had  the  possession  and  enjoyment  of  it  as  the  head  of  his  liouse- 
hold.  The  plaintiff  and  his  wife  had  had  living  offspring  of  their 
marriage.  The  insurance  was  effected  by  the  plaintiff  with  the 
authority  of  his  wife,  and  the  agent  of  the  company  who  made  the 
contract  knew  that  the  wife  was  the  owner,  at  least  of  the  realty. 
These  are  the  facts  upon  which  the  validity  of  the  exception  is  to 
be  determined. 

What  constitutes  an  insurable  interest  is  a  subject  which  has  re- 
ceived a  great  deal  of  judicial  consideration,  and  which  some  text 
writers  say  is  incapable  of  exact  definition.  It  is  certain,  from  a 
multitude  of  decisions,  that  an  estate,  either  legal  or  equitable,  is 
not  essential  to  such  an  interest.  Two  or  three  cases  may  be  cited 
as  illustrative  of  this  proposition. 

In  the  leading  and  hotly  contested  cause  of  Crauford  v. 
LHce7ui,  the  matter  was  very  tlioroughly  discussed  by  almost  every 
judge  at  Westminster.  The  plaintiffs  were  commissioners  appointed 
under  35  Geo.  Ill,  chap.  80,  §  21,  which  authorized  them  to  take 
into  their  possession  Dutch  ships  and  effects  detained  in  or  brought 
into  the  ports  of  Oreat  Britain,  and  manage,  sell,  or  otherwise  dis- 
pose of  the  same  according  to  such  instructions  as  they  might  re- 
ceive from  the  Privy  Council.  When  the  commissioners  took  out 
the  policy  on  which  the  action  was  brought,  and  when  the  loss 
(except  of  one  ship)  occurred,  hostilities  had  not  been  commenced 
between  Great  Britain  and  the  United  Provinces,  but  they  had  be- 
come so  probable  that  the  English  government  had  ordered  its 
men-of-war  to  seize  Dutch  ships  and  bring  them  into  English  ports 
to  await  events.  Acconlingly  several  Dutch  vessels  had  been  taken. 
Vol.  XLVI  — 100 
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and  had  started  from  St.  Helena  for  London,  when  the  conunis- 
sionera,  without  instmotionB  from  any  one,  procured  this  insurance 
against  their  loss  **  as  well  in  their  own  names  as  for  and  in  the 
name  and  names  of  all  and  every  other  person  or  persons  to  whom 
the  same  did  or  might  appertain/'  The  ships  were  lost  before 
reaching  England,  and  thereupon  the  commissioners  brought  suit 
on  the  policy  in  their  own  names. 

The  first  count  of  their  declaration  averred  that  they  themselves 
were  interested  in  the  vessels  and  goods  to  the  amount  insured^  and 
that  the  insurance  had  been  made  for  their  own  use  and  benefit. 
The  second  averred  the  interest  to  have  been  in  the  king  and  the 
insurance  on  his  account.  At  the  trial  Lord  KENTOiir  directed 
a  verdict  for  the  plaintiflTs  on  the  first  count  as  to  all  the  shiiis,  the 
reasons  being  those  stated  in  thesmilar  case  of  Crawford  \\  Hunter^ 
8  T.  B.  13.  The  cause  was  then  removed  to  the  Exchequer  Cham- 
ber, whose  decision  is  reported  in  3  B.  &  P.  74.  There  the  judg- 
ment of  the  Kings's  Bench  was  affirmed  on  the  opinions  of  seven 
judges,  Chak BRE,  J.,  alone  dissenting.  Besort  was  then  had  to  the 
House  of  Lords,  where  a  large  majority  of  the  judges  expressed  the 
view  that  the  plaintiffs  had  an  insurable  interest  and  should  recover 
npon  the  first  count,  but  Lord  ELDOiir  and  Lord  Ellenborough, 
thinking  their  insurable  interest  in  one  ship  was  ended  by  the  dec- 
laration of  hostilities  before  its  loss,  and  Lord  Erskikb,  thinking 
that  the  commissioners  had  no  insurable  interest  at  all,  a  reversal 
was  adjudged  by  tlic  house,  and  a  venire  de  novo  awarded  with  a 
recommendation  from  the  law  lords  that  a  recovery  should  be  sought 
upon  the  second  count,  which  averred  an  interest  in  the  king,  as 
the  more  tenable  ground.  5  B.  &  P.  269.  Upon  a  second  trial 
befor^Lord  Ellenborough  such  a  recovery  was  obtained,  and  it 
was  afterward  affirmed  in  the  House  of  Lords.    1  Taunt  325. 

Xow,  upon  this  case  it  may  be  remarked  that  at  the  time  of  the 
insurance  and  of  the  loss,  even  the  king  had  no  title  to  the  vessels, 
for  as  Lord  Eldox  said  (5  B.  &  P.  319),  *-if  a  ship  be  taken  by 
hostile  force,  tlie  title  to  that  ship,  as  against  foreigners,  cannot  be 
changed  by  any  act  of  local  legislation,  but  the  ship  must  bo  con- 
demned in  a  court  proceeding  according  to  the  law  of  nations,  on 
rules  binding  not  only  on  the  subj^ts  of  the  country  where  the 
court  is  held,  but  on  foreigners  who  are  not  so." 

Nor  was  the  crown  in  rightful  possession,  even,  for  the  owners 
of  the  ships  were  not  enemies,  and  the  seizure  was  an  act  of  power 
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^nerely,  not  of  right.  Yet  because  of  the  probability  that  the 
king's  possession  would  become  rightful  by  a  declaration  of  war, 
and  that  he  would  become  entitled,  jure  earotuBy  to  the  value  of 
the  vessels  by  a  legal  condemnation,  it  was  held  that  the  king  had 
an  insurable  interest  in  them  at  the  time  of  their  loss,  and  that  he 
was  entitled  to  the  full  amount  insured.  It  may  be  further  re- 
marked that  the  plaintiffis,  who  effected  the  insurance  and  success- 
fully prosecuted  the  suit,  had  never  either  possession  or  right  to 
possession  of  the  ships,  or  any  beneficial  interest  in  them,  or  any 
express  authority  to  effect  insurance  on  behalf  of  any  person  benefi- 
cially interested,  but  were  merely  so  situated  that  in  the  event  of 
the  ships  coming  into  a  British  port  before  war  was  declared, 
they  would  be  empowered  to  take  possession  and  dispose  of  them 
according  to  instructions;  yet  out  of  the  probability  that  circum- 
stances might  occur  which  would  call  for  the  exercise  of  this  power, 
there  were  deduced  an  authority  to  insure  the  king's  interest,  and 
a  right  to  recover  by  suit  in  their  own  names  the  sum  insured. 
Concerning  an  insurable  intei^est,  Lawrence,  J.,  who  thought  with 
Ghakbrb,  J.,  that  the  commissioners  had  no  such  interest,  never- 
theless said  (5  B.  &  P.  301,  and  his  views  have  the  approval  of 
Blackburn,  J.,  in  Wilson  v.  Jones,  L.  R,  2  Exch.  139,  150), 
*'  the  contract  of  insurance  is  applicable  to  protect  men  against  un- 
certain events  which  may  in  any  wise  be  of  disadvantage  to  them; 
not  only  those  persons  to  whom  positive  loss  may  arise  by  such 
events,  occasioning  the  deprivation  of  that  which  they  may  possess, 
but  those  also  who  in  consequence  of  such  events  may  ]mve  inter- 
cepted from  them  the  advantage  or  profit,  which  but  for  such  events, 
they  would  accquire  according  to  the  ordinary  and  probable  course 
of  things."  »  »  »  That  a  man  must  somehow  or  other  bo 
interested  in  the  subject  matter  exposed  to  perils  follows  from  the 
iiatui-o  of  this  contract,  *  *  *  but  to  confine  it  to  the  protec- 
tion of  the  interest  which  ai'ises  out  of  property,  is  adding  a  restric- 
tion to  the  contract  which  does  not  arise  out  of  its  nature."  Lonl 
Eldok  refers  to  an  insurable  interest  as  an  intermediate  thing  be- 
tween a  strict  right  or  a  right  derived  under  a  contract,  and  a  mere 
expectation  or  hope.  5  B.  &  P.  321.  Other  excerpts  from  the 
opinions  of  the  learned  judges  in  this  cause  might  readily  be  mode, 
showing  that  an  insurable  interest  is  a  much  broader  thing  than 
title,  either  legal  or  equitable,  but  the  judgment  itself  sufficos.  If 
it  be  said  that  this  was  a  maritime  insui-anco,  it  is  nLso  tnie  that 
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there  is  no  distinction  between  marine  and  fire  policies,  as  to  the 
kind  and  degree  of  interest  necessary  to  constitute  the  basis  of  the 
policy.     Phillips  on  Ins.,  §  346. 

Other  jurisdictions  have  adopted  similar  sentiments.  In  Herki" 
mer  v.  Rice^  27  N.  Y.  163,  it  was  decided  that  an  administrator  of 
an  insolvent  estate  had  an  insurable  interest  in  the  real  property  of 
his  intestate,  derived  from  his  right  to  have  the  realty  sold  to  pay 
debts,  in  case  of  insufficient  personal  assets.  In  Hancox  v.  Fishing 
Ins,  Co,,  3  Sumn.  132,  Judge  Stobt  said:  '^  An  insurable  interest 
is  sui  generis,  and  peculiar  in  its  texture  and  operation.  It  some- 
times exists  where  there  is  not  any  present  property,  or  jus  in  re 
or  jus  ad  rein.  Inchoate  rights  founded  on  subsisting  titles,  unless 
prohibited  by  the  policy  of  the  law,  are  insurable."  And  in  Hooper 
V.  Robinson,  98  TJ.  S.  528,  Justice  Swaykb  said:  ^*  A  right  of 
property  in  a  thing  is  not  always  indispensable  to  an  insurable  in- 
terest. Injury  from  its  loss  or  benefit  from  its  preservation  to  ac- 
crue to  the  assured  may  be  sufficient,  and  a  contingent  interest 
thus  arising  may  be  made  the  subject  of  a  policy."  But  I  need  not 
multiply  citations  ;  many  others  will  be  found  collected  in  2  Am. 
L.  Gas.  797,  in  notes  to  Lazarus  v.  CominonweaUh  Ins.  Go,,  19 
Pick.  81.  Mr.  May,  in  his  treatise  on  Insurance  (§  80),  draws 
from  the  cases  the  general  principle  that  whoever  may  fairly  be 
said  to  have  a  reasonable  expectation  of  deriving  pecuniaiy  advan- 
tage from  the  preservation  of  the  subject  matter  of  insurance, 
whether  that  advantage  inures  to  him  personally  or  as  the  represen- 
tative of  the  rights  or  interests  of  another,  has  an  insurable  interest. 

In  view  of  these  doctrines,  I  think  it  is  clear  that  in  the  case  be- 
fore us  the  plaintiff  had  an  insurable  intei'est  in  both  the  personal 
and  real  property  of  his  wife.  Of  the  personalty,  he  had  the  actual 
possession  and  enjoyment,  and  also  a  reasonable  expectation  of  the 
continuance  of  these  pecuniary  advantages  as  lawful  incidents  of 
the  wife's  ownership  and  his  marital  relations  with  her.  His  interest 
was  such,  that  even  in  criminal  pleadings,  framed  to  convict  one  of 
the  larceny  of  the  goods,  he  might  be  described  as  their  owner. 
Petre  v.  Siate,  6  Vroom,  64.  In  the  realty  he  had  not  only  these 
same  benefits,  but  also  an  inchoate  right  of  curtesy.  Ho  was  not 
indeed  tenant  by  the  curtesy  initiate,  since  the  act  of  1852  pre- 
vented his  acquisition  of  that  estate  {Pareh  v.  Fries,  3  C.  E.  Green, 
204),  but  by  the  birth  of  offspring  he  had  obtained  an  inchoate 
right,  which  on  his  wife's  death,  he  surviving,  would  bloom  into  a 
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freehold.  Ross  t.  Adams,  4  Dutch.  160.  Such  present  benefits^ 
coupled  with  sach  proBpective  rights,  come  easily  within  the  defi- 
nition of  an  insurable  interest.  Accordingly,  when  we  seek  for  ad- 
judications on  these  yery  points,  we  find  them  almost  unif ormily 
supporting  the  right  to  insure.  Thus  in  Cfaulsiine  t.  Bayal  Ins.  Oo.^ 
1  F.  &  F.  276,  Chief  Baron  Pollock  ruled  that  a  husband  had  an  in- 
surable interest  in  goods  settled  to  his  wife's  separate  use,  but  in  their 
joint  possession  as  the  furniture  of  their  home,  and  could  recover 
for  their  loss  under  a  policy  issued  to  himself  alone.  In  Clark  si  ux 
Y.  Firemen*s  Ins,  Co.,  18  La.  431,  it  was  decided  that  a  policy  taken 
out  by  the  husband  on  furniture  belonging  to  his  wife,  but  used  in 
their  dwelling,  was  valid.  In  (John  v.  Virginia  Ins.  Co,,  3  Hughes 
(C.  Gt),  272,  the  husband's  right  of  using  his  wife's  goods  was  said 
to  be  an  insurable  interest,  although  a  verdict  for  the  plaintiff  was 
set  aside  for  want  of  a  proper  description  of  that  interest  in  the 
policy  and  declaration.  An  opposite  view  seems  to  have  been  enter- 
tained in  Agricultural  Ins.  Co.  v.  Montague,  38  Mich.  548,  where  the 
husband  had  procured  insurance  on  his  wife's  silverware;  but  the  re- 
port does  not  indicate  whether  the  husband  had  any  possession  or  use 
of  the  property,  and  the  decision  rested  on  the  invalidity  of  the  policy 
because  the  wife's  title  was  not  set  out  in  the  policy,  as  the  contract  re- 
quired. So  as  to  the  wife's  realty.  In  Franklin  Ins.  Co  v.  Drake,  2  B. 
Monr.  47,  the  husband  was  substantially  a  tenant  by  the  curtesy  in- 
itiate of  his  wife's  lands,  and  it  was  held  that  he  had  an  insurable 
interest,  and  that  having  such  interest,  he  was  entitled  to  recover 
the  whole  value  of  the  property  destroyed,  without  regard  to  the 
value  of  his  personal  interest,  the  court  saying  that  the  amount  of 
recovery  depends  on  the  interest  intended  to  be  insured.  In  Mer- 
rett  v.  Fanner^s  Ins.  Co.,  42  Iowa,  11,  a  husband  had  taken  out  a 
policy  in  his  own  name  on  a  building  erected  by  his  wife  before 
marriage,  on  land  in  which  she  had  only  a  life  estate,  but  which 
was  used  by  both  as  a  homestead,  and  it  was  held  that  he  had  an 
insurable  interest  by  reason  of  his  possession,  and  that  he  could  re- 
cover for  the  whole  damage,  because  the  policy,  by  providing  that 
the  amount  of  loss  was  to  be  estimated  according  to  the  actual 
cash  value  of  the  property  at  the  time  of  the  loss,  indicated  that 
the  insumnce  was  intended  to  cover  the  entire  injury.  The  court 
said  :  ^*  If  the  holder  has  an  insurable  interest,  no  inquiry  is  made 
as  to  the  value  of  that  interest,  *  *  *  to  limit  the  obligation  of 
the  underwriters.     The  rule  may  be  different  in  the  case  of  mort* 
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gagees  and  lienholden."  In  Harris  t.  Tarh  MuL  Ins.  Co.,  50 
Penn.  St.  341^  the  husband's  interest  was  precisely  like  that  of  the 
present  plaintiff ;  he  had  an  inchoate  right  of  cartesy  and  was  in 
occupation  of  the  building  insured  as  the  dwelling  of  himself  and 
wife.  The  policy  and  the  action  were  in  his  own  name,  and  they 
were  sustained,  both  because  of  his  own  interest  and  because  of 
his  implied  agency  for  his  wife ;  Woodward,  C.  J.,  saying  on  this 
latter  point :  '^  AVhen  a  husband  has  effected  an  insurance  on  houses 
in  the  joint  possession  of  himself  and  wife,  but  which  belong  to 
her,  the  law  will  presume  her  ratification  of  his  act,  if  not  her  pre- 
cedent authority  to  perform  it,  and  will  support  the  insurance  for 
her  benefit"  To  like  effect  are  M%U.  Ins.  Co.  y.  Deah,  18  Md.  26, 
and  American  Cent  Ins.  Co,  t.  MeLanatAan,  11  Kans.  533,  and 
Mr.  Phillips  approves  the  doctrine  that  a  husband,  having  a 
right  to  tenancy  by  the  curtesy  in  the  event  of  his  surviving  his 
wife,  has  an  insurable  interest  in  her  real  estate.  Phillips  on  Ins., 
§350. 

Having  thus  then  concluded  that  the  plaintiff  had  an  insurable 
interest  at  the  making  of  the  contract  and  at  the  time  of  the  loss, 
the  next  question  is  as  to  the  amount  of  recovery.  And  on  this 
point  it  will  not  be  necessary  to  go  so  far  as  some  of  the  cases  al- 
ready cited,  and  say  that  no  inquiry  into  the  interest  of  the  insured 
will  be  permitted;  but  I  think  this  principle  may  be  justly  laid  down, 
that  the  amount  to  be  recovered  will  depend,  not  on  the  loss  hap- 
pening to  the  individual  interest  of  the  assured,  but  on  the  dam- 
age accruing  to  whatever  interests  are  covered  by  the  policy,  so  far 
as  the  assured  represents  those  interests,  whether  as  his  own  or  by 
the  precedent  authority  or  subsequent  ratification  of  others.  On 
this  notion  rest  all  the  cases  enforcing  insurance  effected  by  con- 
signees, factors  and  other  bailees  and  agents,  to  the  full  amount  of 
the  loss.  It  supports  too  the  judgment  in  most  of  the  cases  al- 
ready cited.  It  finds  a  notable  illustration  in  Waring  v.  Indemnity 
Ins.  Co.y  45  N.  Y.  606  ;  s.  o.,  6  Am.  Rep  146  ;  where  the  plaintiff 
had  taken  out  a  floating  policy  insuring  themselves  against  loss  by 
fire  on  goods  ''  sold  but  not  removed,"  and  it  was  held  that  they 
could  recover  the  full  amount  of  the  insurance,  although  when  the 
fire  occurred  the  property  had  been  sold  and  completely  delivered  by 
the  plaintiffs,  and  their  responsibility  terminated,  but  the  goods 
had  not  been  removed  by  the  vendees  from  the  place  of  storage. 
The  description  in  the  policy  embraced  the  goods  destroyed,  and 
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the  plaintiffs  recovered  for  the  benefit  of  their  rendees.  See  ako 
Strong  y.  Matkuf.  Ins.  Co.,  10  Pick.  40;  20  Am.  Dec.  507,  and 
Marts  y.  Cumberland  Ins.  Co.,  15  Yroom,  478. 

In  the  case  before  us  there  is  no  doubt  that  the  plaintiff  repre- 
sented his  wife's  interest  as  well  as  his  own,  and  that  he  intended  to 
effect  this  insurance  on  behalf  of  both,  and  that  such  intention  waa 
known  to  the  undervriters.  This  fact  of  representation  is  not  in- 
deed expressly  stated  in  the  policy,  but  it  is  no  part  of  the  law  either 
of  contract  or  of  evidence,  that  the  principal  shall  be  disclosed  on 
the  face  of  the  writing.  Li  Insurance  Company  v.  Chase,  5  WalL  509, 
the  assured  was  only  one  of  five  trustees  of  a  Congregational  Church 
in  Portland,  and  the  policy  insuring  the  church  edifice  was  issued  to 
him  as  if  he  had  been  personally  the  absolute  owner  in  fee  ;  the  com- 
pany contended  that  the  policy  could  cover  only  his  individual  inter- 
est, or  at  the  furthest,  the  fractional  interest  which  he  had  as  trustee. 
But  the  court  held  that  the  plaintiff,  having  insured  the  building 
with  the  assent  of  his  co-trustees  and  for  the  benefit  of  the  cestuis 
que  trustent,  the  company  could  not  complain  that  the  character 
of  the  interest  was  not  incorporated  in  the  policy,  and  must  pay  the 
whole  loss. 

The  policy  now  under  consideration  clearly  indicates  a  design  to 
have  the  insurance  cover  the  entire  ownersiiip.  This  would  be  in- 
ferred, at  least  for  the  purpose  of  supporting  the  contract,  from  the 
fact  that  no  particular  interest  is  mentioned  as  the  subject-matter 
of  the  insurance,  but  it  more  expressly  appears  in  the  clause  which 
provides  for  estimating  the  amount  of  loss  or  damage,  according  to 
the  actual  value  of  the  insured  property  at  the  time  of  the  fire,  in 
that  which  requires  the  proof  of  loss  to  set  forth  the  value  of  the 
property  insured  and  the  interest  of  the  assured  therein,  and  in 
that  which  gives  to  the  company  an  option  of  replacing  the  prop- 
erty burned  with  other  of  the  same  kind  and  goodness.  These  ex- 
pressions show  that  the  property  insured  was  not  necessarily  the 
intei-est  of  the  assured  alone.  Waters  v.  Assurance  Co.,  5  E.  &  B. 
870  ;  Merrett  v.  Fanners  Ins.  Co.,  42  Iowa,  11. 

[Minor  points  omitted.] 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Judgment  affirmed. 

For  affirmance— TuE  Chakcbllob,  Dixon,  Knapp,  Scuddbr,. 
Clembkt,  Colb,  Kirk,  Patbrson,  Whitakee.    9. 

Fi>r  reversal  —  The  Chirp  Justice,  Depue,  Maoib,  Greek.   4. 
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ACTION. 

For  refilling  to  amploy  anothflr'H  tenant! .  ]  Ko  action  liee  hj  the  owner  of  a 
honee  against  one  who  malicioaslj  refaaee  toemplojranj  tenant  of  each 
house,  and  thus  prevents  the  renting.    Heytoood  ▼.  TUUori  (Me.)»  878. 

See  Fraud,  357. 

AGENCY. 

1.  Bank — tmst]  A  bank  received  monej  from  the  maker  of  a  note,  origin- 
allj  given  to  the  bank,  before  it  was  due,  to  paj  it  to  the  holder  and  re 
tarn  the  note,  bat  appropriated  the  mooej  and  failed  to  paj  the  note. 
Held,  that  the  maker  coald  reclaim  the  monej  from  the  bank's  assignee 
in  trust  for  creditors.     Peak  v.  EUiccU  (Eans.),  90. 

2.  Double.]  An  agent  to  sell  lands,  having  found  a  purchaser,  and  having 
with  the  vendor's  knowledge  signed  the  contract  of  purchase  on  behalf 
of  the  vendee,  may  still  recover  his  commissions  from  the  vendor.  Barry 
V.  i*Af»«<(Wis.),  85. 

3.  Tisnns  ]  A  lease  running  to  the  defendants  and  others  and  their  saoceos- 
ors  in  office  described  them  as  officers  of  a  corporation,  and  they  cove- 
nanted for  themselves  and  their  successors  in  office;  they  signed  and 
sealed  individually ;  the  corporation  entered  upon  the  premises  and  the 
lessor  took  rent  from  it.  HM^  that  the  defendants  were  not  personally 
lUble.     WhUford  v.  Laidler  (N.  Y.).  181. 

4.  Delivery.]  A  lease  signed  by  the  lessor,  was  also  signed  by  certain  offi- 
cers of  the  lessee,  a  corporation,  and  left  with  a  third  person  to  procure 
the  signatures  of  the  other  officers  and  then  deliver  it  to  the  town  clerk. 
HM,  that  it  did  not  take  effect  until  so  signed  by  the  other  officers.    Id. 

6.  liability  of  principal  for  agent's  £slse  representations.]  A  principal  is 
liable  in  an  action  of  damages  for  the  fraudulent  misrepresentations  of 
his  agent  within  the  scope  of  his  authority,  although  made  without  the 
knowledge  of  the  principal.    Bhoda  v.  AnnU  (Me.),  854. 

6.  Hon-disolosnre  of  ptlnoipal —  set-off.]  Where  an  agent  having  author- 
ity to  sell,  but  having  neither  the  possession  nor  the  indicia  of  the  prop- 
erty,  sells  in  his  own  name  without  disclosing  his  principal,  the  purchaser 
may  not  set  off  a  debt  due  him  from  the  agent  in  an  action  by  the  prin- 
cipal for  the  contract  price.     B&rrUhouse  v.  AbbcU  (N.  J.),  789. 

See  Fraud,  857 ;  Nbootiablb  iNSTRUHBirr,  421. 
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Bm  NasocLABLB  lK8TBUiaaT«  tM,  M. 

ANIMALS. 
"PomiMr.^    Dogiarenoi  "domMlic  animals."    IMalU  t.  Uwvkukm  QU.\ 

Dwrt]    &«  GoHaTmmoHAL  Law,  6. 

ftniwmndtng  and  Mllliif  .]    6e$  Constitutional  Law,  025. 

ASSAULT  AND  BATTERY. 

mtigalioiL]  A  libel  pablished  in  the  morning  does  not  mitigate  an  assault 
and  batteiy  on  the  libeller  in  the  afternoon  of  the  ssme  daj.  Skimr  t. 
AnM(A]a.),  848. 

ATTORNEY. 
Btgbi  to  iaspeolTCoords.]    See  Reoobos,  8ia 

See  JUDGMBRT,  8(1. 

AVOIDANCE. 
iSM  Infancy,  814,  709. 

BAGGAGE. 
See  Cabrdeb,  142. 

BANK. 

1.  Natioiial  —  soit  for  penalty —Jorisdiotlon.]  A  State  coort  has  Joiisdie. 
tlon  of  an  action  against  a  National  bank  to  recover  a  penalty  for  exacting 
nsarioos  interest.    Lpneh  ▼.  MerehaiM  National  Bank  (W.  Va.),  580. 

2.  UmltslioiL]  The  action  mnst  be  commenced  within  two  jeara  from  the 
time  the  interest  was  paid,  without  'regard  to  the  payment  of  the  prin* 
dpal.  Id, 

See  Agrnct,  90 ;  Bankruftct,  884. 

BANKRUPTCY. 

1.  Disoharge — Judgment]  A  discharge  in  bankmptcy  does  not  aflfect  a 
judgment  of  a  State  court  ^against  the  bankrupt,  obtained  after  the 
adjudication  of  bankruptcy,  in  an  action  pending  at  the  time  of  the  adju- 
dication, and  not  stayed.    Bmoen  ▼.  Biehel  (Ind.),  574. 

2.  Disoharge  of  partner  —  efiisct  on  firm  debts.]  The  disdiarge  of  a  eo. 
partner  in  bankruptcy  releases  him  from  liability  for  the  firm  debts,  where 
there  are  no  partnership  asseta    Curtie  v.  Woodtoard  (Wis.),  647. 

3.  '^Fidnolary  character.'^  The  phrase  "  fidudary  character  **  in  the  Bank, 
rupt  Act  does  not  indude  a  banker.    MaxwU  ▼.  Eoane  (Ind.),  884, 

4.  Fraud  of  partner.]  One  member  of  a  firm  is  not  debarred  from  diadiargs 
in  bankruptcy  because  of  the  fraud  of  his  copartner.    Id. 
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BIOAHT 
BridMOit.]    Bm  Gbdokaz.  LiLW,  841. 

• 

BILLS  AND  NOTEa 
8u  Nbqotiablb  Ihhtbuksht. 

BOAROmO-HOUSE  KEEPER. 
8e4  iHinuniPBR,  118. 

BOUNDARY. 

OhMsiml  of  iiT«r.]    When  a  eliannel  of  a  river  is  ft  boondftxy  the  line  is  the 
threed  of  the  ebftnoel.     Warren  ▼.  ThamiuUm  (Me.),  897. 

Bee  DsBD,  419 

CANCELLATION. 
See  Will.  78. 

CARRIER. 

1.  Ziiftbi]ityl6rbeggftgebeyooilroiite.|    The  piftlntlff  bought  ft  passage  ticket 

over  defendants'  road  from  New  York  to  Niagara  Falls.  He  then  had  a 
ticket  from  the  latter  place  to  New  Orleans  bjr  the  "  Mobile  roate.'*  He 
presented  the  tickets  to  defendants'  baggage-master  at  New  York,  and 
asked  him  to  check  his  baggage  to  New  Orleans  by  the  route  indicated  by 
the  tickets.  The  baggage-master  examined  the  tickets,  and  gave  him 
checks,  which  he  put  in  his  pocket  without  examination.  The  checks 
were  stamped,  "  New  Orleans  and  New  York,"  and  also  with  certain  ab- 
breviations indicating  roads  forming  the  '*  Great  Jackson  route."  At 
Niagara  Falls  the  defendant  delivered  the  baggage  to  the  agent  of  the 
latter  route,  and  while  in  transit  it  was  destroyed  by  accident.  Hdd^  that 
defendant  was  liable,  leaaewn  v.  yeto  York  Central  A  Eitdeon  River 
Railroad  Company  (N.  Y.),  143. 

2.  Delivery  to  impostor.]    A.  hired  a  shop  and  a  poet-ofl3ce  box  in  Saratoga 

Springs,  N.  Y.,  assuming  the  name  of  a  reputable  cigar  merchant  of  that 
town .  He  then  wrote  to  the  plaintiff  by  post,  ordering  cigars,  giving  his 
assumed  name  and  the  number  of  his  post-office  box.  The  plaintiff 
shipped  the  goods  to  him  by  the  defendant,  a  common  carrier,  addressed 
in  the  assumed  fiame  at  Saratoga  Springs,  and  advised  him  by  mail  of  the 
shipment,  addressing  him  in  that  name  with  the  number  of  the  post-office 
box.  The  plaintiff  supposed  the  order  came  from  the  merchant  whose 
name  was  assumed,  and  relied  on  his  financial  responsibility.  The  de- 
fendant delivered  the  goods  to  A.,  who  receipted  for  thdm  in  his  assumed 
name,  and  soon  afterward  absconded.  Held,  that  in  the  absence  of  negli- 
gence the  defendant  was  not  liable.     Samutel  v.  Cl^eney  (Mass.),  467. 

3.  Zyection  of  passenger  for  want  of  ticket.]    The  conductor  of  a  street  car 

mistakenly  gave  a  passenger  a  wrong  transfer  ticket,  and  the  conductor 
of  the  second  car,  refusing  it,  and  the  passenger  declining  to  pay  his  fare^ 
ejected  him.  HM,  that  he  bad  no  cause  of  action  against  the  oompany. 
Bradehaw  v.  South  Boeton  Railroad  Company  (Mass.),  481. 
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4.  •Bz«iiiptloii  from  UaUUty.]  A  hone  mtm  aliipped  by  imitioftd,  and  the  cup- 
rier  arbitrarily  Inserted  in  the  bill  of  lading  the  words,  "  valae  not  to  ex- 
ceed $100*'*  The  horse  was  injarsd  by  the  carrier's  negligence.  Held, 
that  the  owner  was  not  limited  in  the  reeoTery  by  the  above  words. 
Kamas  City,  St.  Jateph  and  Chuneil  Bluff$  BaUroad  Company  ▼.  Simpson 
(Kans.),  104. 

6.  Oontract  Umitliig  liability.]  In  the  absence  of  fraud  or  mistake  a  contract 
for  transportation  of  cattle,  signed  by  the  shipper,  is  the  sole  evidence  of 
the  agreement,  althoagh  it  differs  from  the  previous  oral  agreement,  and 
the  shipper  did  not  read  it.  St.  LouU,  Kim$a»  GUyamdNorOamBaibrmd 
Company  v.  CUiary  (Mb.),  18. 

6.  Sale  of  freight  for  charges.]  In  selling  freight  for  charges  a  carrier  is 
boand  to  use  reasonable  diligence  to  ascertain  the  character  of  the  pack- 
ages from  the  external  indications,  and  to  communicate  his  knowledge  to 
bidders,  and  if  he  fails  to  do  so,  and  sells  valuable  freight  to  a  favorite 
having  superior  knowledge,  at  a  nominal  price,  he  and  the  purchaser  are 
liable  to  action  of  damages  by  the  injured  party.  Nathan  v.  Shiven  (Ala.), 
808. 

1,  fllaeping-oar  company  —  liabilities.]  A  sleeping-car  company  is  liable  in 
an  action  on  the  case  for  excluding  a  passenger  from  a  berth  which  it  has 
assigned  him  and  which  he  has  offered  to  pay  for.  Ifevin  v.  PuUman 
Palace  Car  Co.  (HI.),  688. 

iSse  Railroad,  800. 

CONDONATION. 
See  Marriagb,  476. 

CX)NPES810N. 
See  Criminal  Law,  247. 

CONFLICT  OF  LAWS. 
See  Warbhoubx  Becbift,  488. 

CONSTITUTIONAL  LAW. 

1.  Drainage  act.]    A  law  providing  for  the  drainage  of  lands  whenever  town 

supervisors  shall  deem  it  conducive  to  public  health,  and  for  the  pay- 
ment of  damages,  and  for  the  assessment  of  the  whole  cost  on  the  lands 
benefitted,  is  constitutional  as  an  exercise  of  the  police  power  of  the  State. 
DonnOlyT.  Decker  (Wis.),  687. 

2.  flhities  imposed  on  ph]ndcians.]    A  statute  requiring  physicians  and  mid- 

wives  to  report  births  and  deaths  to  the  clerks  of  courts  is  not  unconstitu- 
tional nor  unreasonable.    JRobineon  v.  HamiUon  (Iowa),  68. 

3.  Anpomuliiig  and  selling  animals.]    As  an  exercise  of  police  power,  a  city 

charter  and  ordinanoas  may  authorize  the  impounding  of  animais  runnino: 
at  large  in  the  streets,  and  the  sale  of  them  for  expenses  without  judicial 
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proceedings,  even  if  such  animals  are  exempt  from  execution,  bat  may 
not  impose  a  penalty  on  the  owner  and  make  it  a  charge  against  the  ani- 
mal on  the  sale.     WUooac  v.  Hemming  (Wis.),  ddS. 

4b  Jury  trial — drainage  proceedings.]  There  is  no  constitutional  right  to  a 
jury  trial  in  proceedings  under  a  public  drainage  act.  Andenan  v.  C€Ud- 
1000  (Ind.),  018. 

6.  Ziottery.  j  The  State  may  abrogate  a  lottery  privilege.  SkUe  v.  Woodioard 
(Ind.),  160. 

6.  Penalty  against  agent  of  foreign  instoranoe  company.]    It  is  competent  for 

the  legislature  to  provide  a  penalty  against  any  agent  of  a  foreign  insur- 
ance company  who  shall  act  without  authority  from  the  State,  altiiough 
the  contract  19  made  out  of  the  State,  and  provides  that  he  shall  be  deemed 
the  agent  of  the  insured.     Pierce  v.  People  (111.),  688. 

7.  Property  in  carcasses.]    A  municipal  ordinance,  conferring  upon  one  per- 

son the  right  to  remove  and  appropriate  all  carcasses  of  animals  found  in 
the  dty  and  not  slain  for  food,  to  the  exclusion  of  the  ownera,  is  void  as 
to  carcasses  which  have  not  become  a  nuisance.  Biver  Rendering  Com- 
pany V.  B^r  (Ma),  6. 

8.  Relief  of  public  officer.]     The  legislature  may  relieve  a  public  officer 

against  his  re-imbursement  of  public  funds  lost  without  his  fault.  Mount 
V.  auOe  (Ind.),  192. 

9.  Free  transit  throogfa  State.]    An  act  forbidding  any  person  to  employ  or 

induce  laborers  to  leave  certain  counties  for  the  purpose  of  removing  them 
from  the  State  without  paying  a  designated  license  tax  to  such  counties  is 
unconstitutional.    Jouph  v.  Randolph  (Ala.),  847. 

CONTEMPT. 

Report  that  a  Joror  can  be  bribed.]  To  report,  for  gain,  that  a  juror  can  be 
bribed,  is  a  contempt  of  court,  independent  of  statute,  punishable  by  in- 
dictment.   Little  V.  8taU  (Ind.),  224. 

CONTRACT. 

1.  Permanent  scholarship  —  damages.]  A  certificate  of  permanent  sdiolar- 
ship  in  a  college  is  a  valid  contract  Trusteee  of  Howard  CoUege  v.  Turner 
(Ala.),  826. 

2.  To  pay  in  goods  —  demand.]  On  account  to  "  pay  "  a  certain  amount  of 
lumber,  one-half  in  one  year,  and  the  rest  in  the  next,  without  designat- 
ing any  place  of  delivery,  there  can  Im  no  recovery  for  breach  in  absence 
of  proof  of  demand  or  of  facts  excusing  demand.  Ragland  v.  W^od  (Ala.), 
805. 

3.  Wager  as  to  marriage.]  A  contract  to  pay  money  on  condition  that  the 
payee  shall  not  marry  within  two  years,  and  if  he  does,  then  to  pay  a  cer. 
tain  sum  per  day  during  the  time  he  remains  unmarried,  is  invalid,  and 
money  paid  in  consideration  of  it  cannot  be  recovered.  OhalfmU  v.  Payton 
(Ind.),  686. 

'See  Infahct,  814 ;  Specific  Performance,  480;  TsNAim  in  CoaocoH,  665. 
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OONTRACTOR. 
8m  Nuiaahcb,  400. 

OONTRIBUTORT  NEGUOENGB. 
See  Nbgligbncb. 

CONVERSION. 
See  Stockbbokbrs.  446. 

CORPORATION. 

Mitwidrnd — i^MllMr  Hie  tenant  or  renudnder-man  Mitltlad  to.]  WImh  a 
eorporatioD  declarafl  a  dividend  on  ita  stock  payable  in  money,  the  atock- 
holder  at  the  time,  whether  a  life  tenant  or  remainder-man,  is  entitled  to 
it,  ineapective  of  ita  aonrce,  amount,  or  the  length  of  time  in  which  it  was 
earned.    Bkkardton  v.  lUehardean  (Me.),  428. 

See  Agknct,  131. 

COUNTY  TREASURER. 
See  Officer,  109. 

COVENANT. 

Void  in  reatralBt  of  trade.]  A  land-owner  granted  to  an  oil  tranaportatloa 
oompany  the  exdoaiTe  right  of  way  and  priyilege  of  laying  and  maintain- 
ing tubing  for  transporting  oil  through  a  tract  of  two  thousand  acres. 
Held,  invalid  as  to  any  exclusive  privilege,  as  an  unreaaonable  restraint  of 
trade.  WeH  Virffinia  TraMporUOiian  Co,  v.  OMo  Bveer  Pipe  Line  Cam^ 
pany  (W.  Va.),  W7. 

CRIMINAL  LAW. 

1.  Bigamy  —  evidsnoe  of  first  marriage.]  On  a  trial  for  bigamy,  the  first 
marriage  may  be  shown  prima  fade  by  reputation,  cohabitation  and  admia. 
sions.    Dumae  v.  State  (Tex.  Ct.  App.),  241. 

2.  Oonleasifm.]  While  the  prisoner  was  under  arrest  for  murder,  and  in 
shackles,  he  was  taken  to  the  place  of  the  homicide  and  was  aaked  what 
he  liad  done  with  the  body,  and  he  pointed  to  the  hill  where  the  dead  body 
had  been  found.  He  was  not  cautioned  as  to  the  efieet  of  admisaions. 
Held,  that  evidence  of  the  foregoing  was  improperly  admitted.  Ncien  v. 
SUUe  (Tex.  Ct.  App.),  247. 

3.  Bomioide  —  evidence  of  violent  oharaoler  of  deoeased.]  On  a  trial  for 
homicide,  if  it  appears  that  the  accused  was  aetlng  in  self-defenae,  or  under 
a  reasonable  apprehension  of  danger,  or  in  sudden  passion  without  delib- 
eration, evidence  that  the  deceased  was  of  violent  and  dangeroua  character 
is  competent.     WUKame  v.  StaJU  (Tex.  Ct.  App.),  287. 

4.  implied  maUoe — speoifio  intent.]  The  defendant,  angry  and  dmnksn, 

without  provocation  threw  a  l>eer  glass  at  his  wife,  which  struck  a  lamp 
which  she  was  carrying,  breaking  it  and  causing  it  to  take  fire  and  fatally 
bum  her.    His  mother-in-law  and  daughter  were  also  in  the  room.    BeH 


INDEX.  fjfft 

CRIMINAL  LAW-  CbfUiniMtf. 

iminatoTial  wlunn  he  intended  to  etrlke,  or  whether  he  had  my  epeeUle  la- 
tent, bat  that  the  act  showed  an  abandoned  and  malignant  heart,  and 
malioe  was  implied.    Jfi3iy«t  ▼.  People  (111. ),  096. 

6.  Ohallanfe  of  grand  Jorora  —  remedy.]  Objections  to  members  of  a  grand 
J  017,  or  to  the  array,  cannot  be  raised  bj  a  plea  in  abatement,  bat  mast  be 
raised  by  challenge  before  indictment,  or  motion  to  qaash.  OMey, 
8taU  (N.  J.),  783. 

0.  Deolssallons  —  res  gestrn.]  A  man  having  been  shot  by  another,  not 
fatally,  exclaiming  "  you  have  killed  me,"  ran  some  eighty  feet  to  the 
door  of  another  room  in  the  same  house,  and  on  being  admitted  said,  '*  I 
am  shot ;  William  Kirby  has  shot  me."  Not  more  than  two  minutes  had 
elapeed.  J9e£d,  that  these  declarations  were  proper  in  evidence  against 
Kirby  on  an  indictment    KM>y  v.  CommonweaUh  (Va.),  747. 

7*  Tsetlinriiiy  ol  pilsoiier  on  fbcmer  triaL]  On  a  criminal  trial  the  accused 
testiiled  in  his  own  behalf.  On  a  new  trial  he  did  not  testify,  but  evi. 
denee  was  admitted  to  show  that  the  testimony  of  his  witnesses  was  incon- 
sistent with  his  testimony  on  the  first  trial.    Heid  error.    Id. 

8.  Znaanl^ —harden  of  pioolj  The  defense  of  insanity  in  a  criminal  case 
mast  be  proved  to  the  satisfaction  of  the  Juiy,  and  established  by  a  pre- 
ponderance of  proof.    Oraeee  v.  8kUe  (N.  J.),  778. 

9. .]  The  capacity  to  plan  a  homicide  does  not  necessarily  imply  sanity. 

BenneU  v.  State  (Wis.),  96. 

10.  ImxoBBj — by  tilok.]  C,  being  seated  in  a  lailway  train  with  G.,  a 
Stranger,  S.,  a  stranger  to  C,  entered,  wearing  a  badge  and  falsely  pre- 
tending to  be  an  express  agent,  and  told  G.  that  if  he  wished  his  baggage 
taken  to  Cincinnati,  he  must  pay  charges.  6.  offered  him  a  check,  which 
he  said  he  could  not  cash,  but  asked  C.  to  cash  It  and  hold  it  till  they 
reached  Cincinnati,  promising  to  cash  it  there.  C.  gave  him  the  money, 
and  G.  and  8.  rushed  from  the  train,  taking  both  money  and  check.  G. 
had  no  baggage  on  board,  and  the  proceeding  was  concocted  with  intent 
to  steal  C.*s  money.    Held,  larceny  by  both.    Oruneon  v.  State  (Ind.),  178. 

11.  sorrender  of  title.]    A.   represented  to  B.  that  eertain  works  of 

which  B.  was  a  director  had  been  destroyed  by  an  explosion,  and  that 
the  manager  had  sent  him  to  inform  him  ;  that  the  manager  had  neglected 
to  famish  him  with  money  for  his  return  expenses,  and  at  his  request  B. 
gave  him  money  therefor.  Held,  no  larceny.  Thame  v.  Tnrek  (N.  T.) 
126. 

12. <<taldBgandoazryingaway."J    Lifting  a  pocket  book  partly  from 

the  pocket  of  another  person,  with  intent  to  steal  It,  is  "  taking  and  carry, 
ing  away,**  although  it  is  not  removed  from  the  pocket.  State  v.  Cham-' 
hen  (W.  Vs.).  650. 

la.  Lottery.]  The  State  may  criminally  punish  the  sale,  within  its  jurisdic- 
tlon,  of  tickets  in  a  lottery  oiganlaed  in  another  State  where  it  is  lawful. 
People  V.  Jfoelke  (N.  T.),  128. 
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14b  Bvidmio«  —  inciilpatory  qneitfopi  to  duftwitlant.]  On  an  indictment  for 
MlliQg  lottery  tickets,  the  priaoner,  on  croflB-examination,  may  be  asked 
whether  he  had  been  in  that  boaineae,  and  had  been  convicted  of  mailing 
lottery  circulars.     Id. 

16.  Stat— ent  of  prisonor  on  triaL]  The  prisoner,  on  a  cziminsl  trial  being 
entitled  by  statute  to  make  a  statement  on  liisown  behalf,  not  under  oath, 
its  weight  and  credibility  are  matters  for  the  Jury,  and  he  is  not  entitled 
to  an  instruction  that  no  less  credence  is  to  be  given  to  the  statement  be- 
cause it  is  not  under  oath.    Bladdmm  v.  State  (Ala.),  328. 

CROPS. 

Mortgage  of  growing.]  The  purchaser  of  mortgaged  lands  at  foreclosure 
sale  is  not  entitled  to  the  ungathered  crops  as  against  a  purchaser  thereof 
from  the  mortgagor  before  the  foreclosure.     WiUis  v.  Moore  (Tex.),  284. 

CURTESY. 
8ee  Marriagx,  740. 

DAMAGES. 

L  FsBinfrt  ■chohmiMp.]  A  certificate  of  permanent  scholarsliip  in  a  col- 
lege is  a  valid  contract,  and  upon  breach  thereof  by  the  eollege  the  meas- 
ure of  damages  is  the  value  of  the  scholarship  with  interest,  and  where 
no  marketable  value  is  shown,  the  value  is  prima  fade  the  price  paid. 
Truetees  of  Howard  CoOege  v.  Turner  (Ala.),  826. 

2.  Iqjmry  to  real  estate  —  mental  distress.]  In  an  action  for  injury  to  the  due 
lateral  support  of  a  lot  designed  for  a  burial-place,  there  can  be  no  re- 
covery for  injury  to  the  plaintifiTs  feelings,  the  defendant  being  Ignorant 
of  the  intended  use.     WkUe  v.  Dreeeer  (Mass.),  454. 

8ee  Telegraph,  209,  278. 

DEED. 

1.  Botmdary  —  ''  privilege."]  A  deed  bounded  the  premises  on  one  side  by 
the  seashore  at  high- water  mark, "  including  all  the  privilege  of  the  shore 
to  low- water  mark."  HM^  that  the  grantee  took  the  fee  between  high 
and  low.water  mark.    DiUingham  v.  Boberts  (Me.),  410. 

2.  of  standing  timber — limitation  of  time  to  remove  —  oonversiou.] 

A  deed  of  timber,  standing  or  lying,  to  be  removed  within  a  year,  limits 
the  right  of  removal  to  that  time,  but  the  manufacture  of  such  timber 
into  stave  bolts  on  the  premises  authorises  the  removal  after  that  time. 
CMdenY.  Olook  (Wis.),  82. 

Snl^eot  to  mortgage.]    Bee  Mobtgagb,  124. 

See  Boundary,  897. 

DELIVERY. 
See  Carrier,  467. 
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DEMAND. 
Bee  CoHTBACT,  dOS. 

DEVISE. 

See^TUL. 

DIVIDEND. 
BU  CORPORATIOK»  428. 

DIVORCE. 
Bee  Markiaob. 

DOGS. 
Bee  Animals,  428. 

DRAINAGE. 
Bee  CkiKSTiTnnoKAL  Law,  618,  687. 

DURESS. 

A  priBoner  on  execution  was  infonned  \>j  the  Bheriff  that  he  was  directed  to 
release  him  if  he  would  sign  an  agreement  not  to  sue  the  creditor  for 
false  imprisonment,  and  that  if  he  did  Dot  sign  he  would  have  to  staj  in 
jail  a  long  time.  He  signed  and  was  discharged.  Hdd,  that  the  agree- 
ment was  void  for  duress.    QuiUeaume  ▼.  Bowe  (N.  Y.),  141. 

EASEMENT. 
Bee  IcB,  580. 

EJECTMENT. 

For  street.]  The  owner  of  a  lot  abutting  on  a  street  may  maintain  ejectment 
against  a  railroad  company  which  has  placed  its  track  upon  that  portion 
of  the  street  belonging  to  him,  without  offering  compensation,  lerre 
Haute  and  BautheasUrn  R,  B,  do,  ▼.  Bodel  (Ind.),  164 

ENTIRETY. 
Bee  Marriage,  210. 

ESTOPPEL. 
Bee  Usury,  187. 

EVIDENCE. 

.  1  Peolamtions  of  deceased  owner.]  Declarations  of  a  deceased  owner  of 
land  as  to  the  lines  of  his  ownership  are  inadmissible  when  favorable  to 
his  Interest.     CMdeye  v.  Ripley  (W.  Va.),  502. 

.&  Fresnmptioii  of  death.]  Under  a  statute  providing  that  a  person  absent 
from  the  State  for  Beven  years  successively  shall  be  presumed  dead  unless 
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pvoT<ed  to  haT»  bean  alive  within  that  time,  the  Imideii  of  proof  1b  oa  the 
party  denjlng  the  death,  and  the  presamptioii  la  not  oTereome  by  mere 
aimilaritj  of  name,  bat  the  identity  of  the  person  moat  be  shown.  Boifi 
▼.  NeiOfM  (N.  J.).  757. 

3. oi  pajnanft.]      In  an  action  against  the  maker  of  a  note  mora 

tlian  twenty  jeara  overdue,  although  the  statate  of  limitation  may  not  be  a 
bar  beoaose  of  the  maker's  alioenoe  from  the  State,  yet  there  is  a  presamp- 
tkm  of  payment ;  and  evidence  that  the  holder  was  poor  daring  that  period, 
is  competent  to  fortify  that  presamption.    Bsan  t.  TbniMfe  (N.  T.),  158. 

•^  Proper  i»im  of  qmsstlon  to  aqpect.]  Where  the  evidence  is  ▼otaminoos  or 
contradictory,  it  is  error  to  permit  an  expert  to  give  his  opinion  as  to  what 
"the  facta  as  sworn  to  by  the  several  witnesses  indicate."  Bennett  y. 
Btaie  (Wis.),  26. 

ft.  Sdentifio  boohai]  The  contents  of  sdentific  books  cannot  be  stated  in  evi- 
dence nor  read  on  argament  to  the  jaiy.    B^yis  v.  8taU  (Wis.),  41 . 

ft.  ^'>**"«»g  oat  improper.]  The  admission  of  improper  evidence,  dearly  cal- 
Golated  to  aroase  the  sympathy  of  the  Joiy  and  infloenoe  the  verdict,  is 
not  cared  by  striking  it  oat.    6^.,  (7.  and  tiinUa  Fb  B§.  Oo.  v.  Leep  (Tez.X 


7.  Jndioial  notioe  — beer.]  Goorts  take  Jadicial  notice  that  beer  is  a  malt  and 
intoxicating  liquor.    Br^flU  v.  BUOe  (Wis.),  081. 

Of  piisoner.]    See  Criminal  Law,  198, 828, 747. 

See  Cbdohal  Law,  778;  Mabriagb,  864;  NBQLiomrcB,  880;  Rboohd^  81& 

EZBCUTION. 
Sxemptlon.]    See  Pabtkbhship,  68. 

EXEMPTION. 
See  Taxation,  TOSl 

FENCE. 
See  LiCBNSB,  776. 

FEBRY. 
NegUgenoe.]    Dudley  v.  Cfamden  and  PhOaddphia  Ferry  Oo.  (N.  J.X  781. 

FIRE. 
Oommmioatlan  oC]    See  Nuisancb,  400. 

FRAUD. 

1.  Frandolent  conTsyanoe — good  fidth  of  gnnteo.]  A  grantee  in  good 
faith  and  for  value,  althoagh  part  of  the  consideration  was  hla  agreement 
to  support  the  grantor,  Is  protected  althoagh  the  deed  was  intended  by 
the  grantor  to  defnod  his  creditors,  bat  U  eeeme^  the  creditor  may  hoUl 
the  grantee  for  the  excess  of  the  valae  of  the  land  over  the  amount  act* 
nally  paid.    FarUn  v.  Sook  (Kans.),  100. 
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2,  hapoatkg  goocis  on  pdbUo  ai  innimfaotar^  of  anollMr.]  An  action  will  lie 
for  falsely  and  frandulentlj  selling  goode  of  one's  own  manafaetoie  as  the 
mannfaotare  of  another,  to  his  injury.  Miller  Tobacco  MaTMifiuiorfi  r, 
Oommeree  (Vroom),  750. 

3.  Representations  d  insnranoe  agent  indiming  settlement]  One  who  has 
a  claim  against  an  iusaranoe  company  for  loss  by  fire,  and  is  induced  by 
the  false  representation  of  the  oompsDy's  agent  that  his  policy  has  been 
forfeited  by  non^occapancy,  to  settle  for  lees  than  the  amount  of  his  claim, 
has  no  cause  of  action  against  the  company  for  such  representation. 
Thampcon  y.  Phani»  1m.  Co.  (Me.),  857. 

Bee  Agsnct,  854 ;  Nbootiablk  Ihatbumskt,  500. 

FRAUDULENT  OONVETANGR. 
See  Fbaud,  100. 

FREIGHT. 
Sale  0^  te  charges.]    See  Cabbisb,  808. 

GIFT. 

1.  A.  deliTexed  notes,  which  she  owned,  to  B.,  directing  him  to  use  them  and 
support  her  out  of  the  proceeds,  and  on  her  death  to  pay  her  debts,  erect 
a  monument  to  her  and  give  the  balance  to  his  wife.  Eight  months  later 
B.  executed  to  A.  a  receipt  that  he  held  the  note  in  trust.  A.  reiterated 
her  instructions  the  day  before  her  death,  about  two  years  later.  BM, 
no  gift.    BmUh  y .  Ferguean  (Ind . ),  216. 

2,  Oansa  mortis.]  A  father,  about  a  week  before  his  death,  put  a  package 
of  money  in  the  hands  of  his  son  to  take  care  of  it  for  him,  and  some  three 
days  before  his  death  told  his  son,  in  case  he  should  not  recoyer,  to  pay 
the  funeral  expenses,  and  diyide  the  balance  between  himself  and  certain 
of  his  brothers  and  sisters.  Held,  not  a  gift.  JieOard^e  Adminidratar  y. 
McCard  (Mo.),  9. 

GRAND  JURT. 
OhalleBfs.]    See  Criminal  Law,  783. 

GUARDIAN  AND  WARD. 

liability  of  gnardlan  for  loss  of  ward's  monsy.]  In  1850,  a  guardian  de- 
posited his  ward's  money  at  interest  in  a  Richmond  bank,  in  good  standing. 
He  took  certificates  inhis  own  name,  but  he  had  no  indlyidual  account  or 
money  in  the  bank.  In  1868  the  bank  notified  depositors  to  withdraw 
their  deposits.  The  guardian's  house  was  then  within  the  lines  of  the 
United  State  military  forces  carrying  on  the  dyil  war,  and  he  could  not 
put  the  money  out  at  interest,  and  he  induced  the  bank  to  let  it  remain  on 
deposit.  His  ward  became  entitled  to  the  money  in  tliat  year,  and  he  of- 
fered him  the  certificates,  but  he  demanded  gold  or  its  equivalent.  The 
mon^  perished  in  the  bank  by  the  destruction  of  all  the  currency  of  the 
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State  bj  the  war.  EM,  that  parol  erideiiee  was  ocmpetent  to  show  that 
tha  money  repreeented  bj  the  oertificatee  waa  the  ward*a,  and  hdd  that 
the  guardian  waa  not  liable  for  the  looa.  Pardeffi  AdrnhMrator  y.  MiUT' 
tin  (Va.),  788. 

GUARANTY. 
8u  Nbootiablb  Ii78TRUiCEirr«  416. 

HEALTH. 
B&e  Municipal  Co&FORATioir^  779. 

HOMICIDE. 
Zhridence.]    See  CRXMniAii  Law,  237, 


ICE. 

Ownenhip  —  easement  to  flow.]  lee  formed  on  a  pond  belongs  to  the  owner 
of  the  fee  and  not  to  the  owner  of  a  mere  easement  to  flow.  BrookviUe 
and  Metamora  ^fdratiiic  Company  y.  Butter  (Ind.),  580. 

INFANCY. 

1.  Avoidanoe  of  oontraot — tender.]  In  an  action  by  a  grantee  to  set  aside  a 
preyions  deed  exeeated  bj  his  grantor  In  infancy,  as  a  cloud  npon  title,  the 
pnrchaae  price  need  not  be  tendered  if  the  infant  had  consumed  it  during 
minority.    Bureha  Company  y.  Edwarde  (Ala.),  814. 

2.  Oovertore  — avoidanoe.]  A  woman  executed  a  deed  while  an  infant 
and  married.  Eighteen  months  after  the  death  of  her  husband,  and 
thirty-two  years  after  attaining  majority,  she  disaflbmed  the  deed.  Hdd 
a  yalid  disaffirmance.     WUi(m  y.  Branch  (Va.),  709. 

INJUNCTION. 
Against  tax.]    Bee  Municipal  Cobporation,  057. 

Bee  Specific  Pbbfobmascb,  439;*Wateb  Ain>  Watkb-cottrbb,  486. 

INSANITY. 
Bee  Insurance,  17  ;  Criminal  Law,  96,  778. 

INNKEEPER. 

Quest  or  hoarder.]  In  Noyember,  1873,  the  plaintiffs  husband,  a  general 
in  the  United  States  army,  having  no  permanent  residence,  and  lieing  sub- 
ject to  transfer  by  order  of  the  goyemment,  engaged  spedfie  rooms  for 
himself  and  bis  family  in  the  defendant's  hotel,  conducted  on  the  restau- 
rant plan,  at  a  fixed  monthly  price,  less  than  transient  rates,  with  meals 
at  the  defendant's  restaurant  connected  with  the  hotel,  to  be  paid  for  as 
ordered,  with  the  understanding  that  if  he  were  satisfied  and  were  not 
sooner  ordered  away  by  the  goyemment,  he  would  remain  until  the  next 
spring  or  summer.  The  family  occupied  the  rooms  and  took  meals  as  thus 
agreed,  until  in  March,  1874,  yaiuables  belonging  to  the  plaintiff  were 
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stolen  from  the  rooms.  The  defendant  had  failed  to  comply  with  the 
statute  of  1867  as  to  notifying  the  plaintiff  to  deposit  the  valuables  in  his 
safe.  In  au  action  to  recover  their  value,  held,  that  the  relation  of  inn- 
keeper  and  guest  existed,  and  the  defendant  was  liable.  Haneock  v.  Band 
(N.  T.),  112, 

INSANITY. 
See  Gbimihal  Law,  26,  778 ;  iNSimAircB,  17, 882. 

INSURANCE. 

1.  Aoddsnt — ''▼olnntary  exposure."]  Where  a  traveller  by  railway,  while 
asleep  and  unconscious,  involuntarily  arose  and  walked  to  the  car  plat- 
form, and  fell  therefrom  and  was  injured,  Keid,  not  a  case  of  "  voluntary 
exposure,"  "design,'*  or  "self-inflicted  injuries."  Scheiderer  v.  Tratd- 
lent  Ineurance  Chmpany  (Wis.),  618. 

2.  lilis  —  oral  assignment  by  husband  to  wife.]  A  husband  may  orally 
assign  a  policy  of  insurance  on  his  own  life  to  his  wife.  Chapman  v. 
Mellwrath  (Mo.),  1. 

3.  Interest.]    A  daughter  has  not  necessarily  an  insurable  interest 

in  her  mother's  life.    0(mHnental  Hfe  Ineuranee  Co.  v.  Volger  (Ind.),  186. 

4.  suicide  —  *'  sane  or  Insane."]    Under  a  contract  of  life  insurance 

issued  by  a  mutual  company,  conditioned  to  be  subject  to  any  by-laws 
thereafter  to  be  enacted,  the  insured  is  bound  by  a  subsequent  by-law 
forfeiting  such  policies  when  the  insured  should  die  by  his  own  hand« 
sane  or  insane.  Supreme  Commandery  Knights  Golden  Rule  v.  Aine- 
wnih  (Ala.),8d2. 

6.  Fire  —  interest  of  husband  —  damages.]  A  husband  in  possession  and 
enjoyment  with  his  wife  of  her  real  and  personal  property,  with  an  in* 
choate  right  of  curtesy,  has  an  insurable  interest  in  both,  andwhere  the 
intention  was  evinced  to  insure  the  whole  ownership,  may  recover  the 
whole  loss.    Trade  Insurance  Company  v.  Barraeliff(^,  J.),  792. 

6.  loss  caused  by  act  of  insured  while  Insane.]    A  fire  insurance  policy 

may  be  enforced  although  the  insured  himself  burned  the  property  when 
insane.    Karow  v.  ConHnenUd  Insurance  Company  of  New  Fork  (Wis.),  17. 

Foreign  company.]    See  Conbtitutiohal  Law,  688. 

See  Fraud,  867. 

JUDGMENT. 
Unauthorised  appeannoe  of  attorney.]    A  domestic  judgment  entered  upon 
the  unauthorized  appearance  of  an  attorney  is  void.    Reynolds  v.  Fleming 
(Kans.),  86. 

See  Bahkruftot,  674 

JUDICIAL  NOTICE. 
See  EviDSRCB,  621. 
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JUHT. 
Bm  OoHsrmmoMAL  JUlw,  618. 

LAKE. 
WlMn  wsUr-ooaraeJ    5m  Water  and  Wateb-ooubib,  1M. 

LANDLORD  AND  TENANT. 

1.  Mfl|^lfMW«.]  A  Undlord  k  not  liable  to  his  tenant  for  a  penonal  ii^aiy  hj 
reaaon  of  a  defect  in  a  stairway  in  the  tenement,  canaed  bj  a  preyiona 
tenant,  tliere  haying  been  opportunity  to  examine  the  premiaea  at  the 
time  of  hiring  and  no  warranty  of  fitneea,  and  no  knowledge  on  the  land- 
lord's part  of  any  unsafeneM.     B01M  ▼.  JSunking  (Mass.),  471. 

2.  Lease.]  A  lease  running  to  the  defendants  and  others  and  their  saccess- 
ors  in  office  described  tliem  as  officers  of  a  corporation,  and  they  cove- 
nanted for  themsulyes  and  their  successors  in  office  ;  they  signed  and 
sealed  individually ;  the  corporation  entered  ni>on  the  premises  and  the 
lessor  took  rent  from  it.  Hddt  that  the  defendants  were  not  personally 
liable.     Whitford  y.  LaidUr  (N.  Y.),  181. 

8.  Daiivwy.]  A  lease  signed  by  the  lessor,  was  also  signed  by  eertain  offi- 
cers of  the  lessee,  a  corporation,  and  left  with  a  third  person  to  procnre 
the  signatures  of  the  other  officers  and  then  deliver  it  to  the  town  clerk. 
Hdd,  that  it  did  not  take  effisct  until  so  signed  by  the  other  officers.     Id. 

LABCENY. 
See  CiUMiHAii  Law,  126,  178, 660. 

LEASE. 
See  Aqknct,  181 ;  Landlord  and  I'snaitt,  181 ;  Eailboad,  706. 

LICENSE. 

To  bnJld  fence.]    A  license  to  build  a  fence  upon  a  division  line  does  not  an. 
thorize  the  building  of  a  worm  or  zigzag  fence  crossing  the  line  from 
to  side  alternately.    Morton  v.  Reynolds  (N.  J.),  776. 

See  Nboligbncb,  667. 

LIMITATION. 
See  Bank,  690. 

LOTTBBY. 
See  Obdcihal  Law,  128 ;  Oonshtutional  Law,  160. 

MALICE. 
See  Action,  878. 
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wlAtiKI  ACtJm  • 

1.  OlroiiBstantial  proai  ol.]    (^reanuitaiitial  proof  ol  a  mmnriage  i8  Tmlid  in  * 

eivil  action  aa  against  a  BubMqnent  ceremonial  marriage.  Camden  y» 
Bdgrads  (Me.),  864. 

2.  BiTOKce — "eoKtreme  omeltj.*']    A  wife  sent  anonTmoos  letters  toiler 

hasband's  clerk,  falsely  charging  her  hnslMnd  with  eriminal  intimacy 
with  the  clerk's  wife,  and  sent  similar  letters  to  the  newspapers.  HM^ 
extreme  crneltj  justifying  diyorce.     OarpenUr  y.  CarpetUer  (Kans.),  106. 

8.   oondonaHop.]     The  husband's  condonation  of  the  wife's  adultery 

does  not  debar  her  from  divorce  from  him  on  account  of  his  subsequent 
adulteiy .     Oumming  y .  Oumming  ( Mass . ),  476 . 

4.  Oortesy .  ]  The  Married  Woman's  Act,  giving  her  the  power  to  possess,  en- 
joy and  devise  her  separate  estate  as  if  sole,  destroys  the  tenancy  by  the 
curtesy  initiate;  but  U  seems  that  If  the  wife  dies  without  having  alienated 
the  lands,  the  husband's  curtesy  attaches.    Breeding  v.  Davis  (Va.),  740. 

6.  Paxtnendilp  of  hosband  and  wife.]  A  wife  cannot  form  a  yalid  partner- 
ship with  her  husband,  under  a  power  to  carry  on  business  on  her  sole 
and  separate  account.    Mcuis  y.  Shaw  (Ind.),  607. 

6.  Tenancy  by  entirety.]  Tenancy  by  entirety  has  not  been  abolished  by  the 
statutes  enabling  married  women  to  hold  property  independent  of  their 
husbands.     Odrver  v.  Smith  (Ind.),  210. 

BMtralntoC]    i8^  Will,  508. 

See  G  oirrBACT,  508;  Infancy,  790 ;  Inburancb,  1. 

MASTER  AND  SERVANT. 

1.  Mei^enoe  —  unsafe  bridge.]  Where  a  railway  company  buys  the  line 
of  another  company,  embracing  a  bridge  obviously  unsafe  in  plan  and 
construction,  and  fails  to  correct  the  defects,  and  one  of  its  employees  is 
injured  by  the  fall  of  the  bridge,  the  company  is  liable,  although  the 
bridge  had  been  in  use  for  seyeral  years  before  the  purchase  without 
accident.  Vosbitrgh  v.  Lake  Shore  and  Michigan  ScnUhem  RaUtoay  Com'- 
pany  (N.  Y.),  148. 

d.  — ^—  of  feilow-senrant.]  A  corporation  operating  a  lighter  is  not 
liable  to  one  of  the  crew  for  an  injury  by  the  parting  of  a  rope  belonging 
to  the  hoisting  apparatus,  known  to  the  master  of  the  lighter  to  have  be- 
come defective  by  wear,  and  which  it  was  his  duty  and  within  his  power 
to  repair  or  replace.    Johnson  y.  Boston  Tow  Boat  Company  (Mass.),  458. 

8.  Servant's  oontribiitory  negUgenoe.]  The  servant's  complaint  to  the  mas- 
ter of  the  defective  character  of  the  machinery  which  he  is  employed  to 
work  with  does  not  relieve  him  from  the  charge  of  contributory  negli- 
gence in  continuing  to  use  it,  unless  the  master  expressly  or  impliedly 
promises  to  repair  the  defect.  0„  H.  and  San  Antonio  By*  Co*  y.  Drew 
(Tex.).  261. 

Stalate  —  oo-employees.]    See  RTATtrrs,  65. 
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MORTGAGE, 

AMMomptUm  by  aooeptanoe  of  deed.]    Acceptance  of  *  deed,  purporting  to 
be  subject  to  a  mortgage  which  the  grantee  aMninee  and  agrees  to  pa^  ae 
part  of  the  consideration,  binds  the  grantee  to  sneh  pajment.    Boiden  ▼.        .    ^ 
Beck  (N.  Y.).  124.  } 

See  Cbopb,  284.  ! 

MUNICIPAL  CORPORATION, 

1.  Defect  in  street — nmawmy  horse.]    A  horse  tied  to  a  poet  in  a  dij  street 

became  frightened,  broke  away,  and  ran  along  the  street,  and  plonged  i] 

down  an  nnfenced  precipice,  crossing  the  street  and  impassable  except  by 
a  stairway  for  foot  passengers,  and  was  killed.  HM,  that  the  city  was 
not  liable.     Mdee  v.  (Hty  of  Burlington  (Iowa),  89. 

2.  liability  for  defect  in  sidewalk.]    Where  a  village  hss  power  to  repair 

sueets  and  sidewalks,  and  prevent  obstructions  Uiereof,  and  has  suffsred 
a  sidewalk,  unsafe  in  construction  and  built  without  its  authority,  to  re- 
main for  a  year,  it  is  liable  for  an  injury  occasioned  thereby.  SavUbury 
V.  ViUage  ofMaea  (N.  Y.),  122. 

3.  Health  —  regolatloa  of  buildings.]    A  city  charter  creating  a  department 

for  the  preservation  and  promotion  of  the  health  of  the  city,  with  power 
to  regulate  and  control  the  manner  of  erecting  buildings,  but  conferring  no 
general  police  powers  nor  any  power  concerning  the  general  welfare,  do6v> 
not  justify  an  ordinance  requiring  the  outer  walls  of  buildings  to  be  of  a 
specified  thickness.    State,  eU.,  v.  Patereon  (N.  J.)»  772. 

4.  Injunction  by  tax  payer  against  seUing  property.]    A  county  may  be  en- 

joined,  at  the  suit  of  a  tax  payer  on  behalf  of  himself  and  other  tax  payw* 
from  making  fraudulent  and  collusive  sales  of  tax  oertifloates  at  less  than 
their  value.     WiOard  v.  Oonutoek  (Wis.),  667. 

See  Constitutional  Law,  6. 

NEGLIGENCE. 

1.  Oontrflmtory.]  It  is  not  necessarily  negligent  to  try  to  drive  on  a  defect- 
ive road, although  the  driver  knows  the  defect,  if  he  believes  it  reasonably 
safe,  and  there  is  no  other  safe  road.  Taton  of  AQrion  v.  Hetriek  (Ind.), 
280. 

2.  Oonomrrent.]  One  who  is  injured  while  riding,  by  reason  of  a  delect  in 
the  road,  may  recover  against  the  town  although  the  negligenoe  of  the 

.  person  driving,  who  was  not  his  servant,  contributed.     Id. 

8.  Ihridenoe  —  opinion.]  Opinions  as  to  the  prudence  of  trying  to  drive  on 
a  defective  road  are  incompetent.    Id. 

4.  Bngineer  staying  at  post]  It  is  not  negligent  for  the  engineer  of  a  rail- 
way passenger  train  to  stay  at  his  post  in  the  face  of  an  impending 
collision.    Penneyhania  Company  v.  Boney  (Ind.),  ITS. 

6.  Dangerous  premises .  ]    A  warehouseman  is  bound  to  keep  the  appioaokM 
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on  his  premiaefl  mte  for  the  uae  of  his  ecuitomen.  UnlaM  he  does  to, 
he  Ib  liable  for  an  injury,  although  no  one  may  erer  hare  been  hart  be- 
fore. And  eren  if  the  ccuitomer  knows  'the  approach  to  be  dangerona,  it  is 
not  neoeeearilj  negligent  in  him  to  oee  it.    Nave  y .  FUuk  (Ind.),  206. 

6.  penalty.]    A  statute  provided  that  elevator  openings  in  buildings 

ahould  be  guarded  bj  railings,  and  imposed  a  penalty  for  violation.  A 
police  officer,  in  pursuance  of  his  duty,  entered  a  building  which  he 
found  open  in  the  night  time,  for  the  purpose  of  inspection,  and  fell 
down  an  unguarded  elevator  well,  and  was  injured.  BM,  that  he  could 
recover  from  the  owner  and  occupant.    I\»rker  v.  Barnard  (Mass. ),  450. 

7.  Doty  d  railroad  to  inspect  oars  from  another  road.]  A  railroad  com. 
pany  is  not  liable  to  its  brakeman  for  an  injury  by  the  neglect  of  its  com- 
petent inspector  to  inspect  a  car  received  from  another  road  for  transpor- 
tatioD.     Maekin  v.  BaUon  and  Albany  Railroad  (Mass.),  456. 

8.  Of  parent  In  action  by  child.]  In  an  action  by  an  infant  for  injury  by 
negligence,  the  negligence  of  his  parent  is  not  chargeable  to  him.  O,, 
II.  and  H,  BaUway  Oo.  v.  Moor$  (Tex.),  265. 

9.  Railroad  —  license.]  If  the  public,  with  the  knowledge  and  acquies- 
cence of  a  railroad  company,  have  been  long  and  constantly  accustomed 
to  walk  upon  its  track,  although  it  is  a  statutory  offense  to  walk  upon  a 
railroad  track,  it  amounts  to  a  license,  and  the  company  is  liable  to  one 
injured  while  so  walking,  by  the  negligent  act  or  omission  of  its  servants. 
DavU  V.  Chicago  and  Northiceiftern  Railway  Co,  (Wis.),  667. 

10.  Want  of  privity.]  Several  owners  of  adjoining  lots  had  established  for 
their  own  convenience  a  road  along  one  line  thereof ,  connecting  with  a  pub- 
lic alley  at  one  extremity  and  a  street  at  the  other.  One  of  the  owners 
builta  platfbrm  across  it,  so  low  that  one  sitting  on  a  wagon  could  not  drive 
under  it.  This  had  existed  for  many  years,  and  the  public  had  used  the 
road  in  that  condition.  A  man  employed  by  one  of  the  other  owners  in 
hauling  merchandise  on  said  road  was  killed  by  contact  with  the  platform 
after  dark,  there  being  no  light  or  other  signal  of  warning,  and  he  being 
ignorant  of  the  platform.  Beld,  that  no  action  would  lie  against  the 
proprietor  of  the  platform.    CahiU  v.  LayUm  (Wis.),  46. 

See  Landlord  and  Tbnamt,  471;  Municipal  Co&foration,  82,  122; 
Master  and  Srrvant,  148,  261,  458 ;  Tbuboraph  Company,  715 ; 
Railroad,  705. 

NEGOTIABLE    INSTRUMENT. 

1.  Alteration  —  adding  maker's  name.]  Where  the  payee  procures  an  ad* 
ditional  signature  to  a  note  after  delivery,  without  the  knowledge  of  the 
original  maker,  the  note  is  avoided  as  to  the  latter.  NicJuoUon  v.  Cofiibe 
(Ind.),  229. 

2.  — — '  adding  name  of  witness.]  Adding  the  name  of  a  witness  to  a  note 
without  the  maker's  knowledge  is  not  a  material  alteration.  MiXbery  v. 
iS/tf/-er(Me.),  861. 
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NEGOTIi^BLB  INSTRUMENT  ^  CknUnued. 

8.  AjaAxxHtf  to  flDblnk.]  A.  signed  f or  Aooommodaftkui  a  note  made  by  B., 
upon  the  upper  left-hmnd  corner  of  whkh  were  the  fignroe  946,  leaving 
the  amoont  in  the  body  blank,  but  with  the  ondentanding  tliat  B.ahoald 
fill  it  with  the  same  amount.  B.  without  hla  knowledge  filled  it  In  for 
$460,  and  added  a  cipher  to  the  figorea  $45.  AU,  that  A.  was  liable  toa 
bama  fids  holder.    Johimm  Harvmter  Campanif  y .  McLean  (Wis.X  30. 

4.  By  agent  signing  indMdnally.]  A  note  reciting,  "  we  promise  to  paj," 
etc.,  was  signed  bj  fonr  in^vidaals,  adding, "  President  and  Directom  of 
the  Prospect  sod  Stockton  Cheese  Company."  JIM,  that  evidence  that  it 
was  the  obligation  of  the  company  was  inadmissible.  BendeU  t.  Banman 

(Me.),  421. 

6.  Z\«imI— bona  fide  holdsr.]  The  bona  fide  indorsee  of  negotiable  paper 
forvaloe  takes  valid  title  although  the  maker's  execution  was  prcKnred 
by  fraud*  and  under  the  supposition  that  he  was  not  signing  a  note,  and 
this  without  B^gard  to  his  negligence  or  care.  Mnt  NaHomal  Bank  ^f 
ParherAwrg  ▼.  Jokne  (W.  Va.),  506. 

6.  Guaranty.]  The  defendant  sold  to  the  plaintiif  before  maturity  the  note 
of  a  third  person,  payable  to  order  of  a  fourth,  but  not  indorsed  by  him, 
and  indorsed  it,  "  holden  without  demand  or  notice."  The  note  was  col- 
lectible of  the  maker  for  about  three  yean,  when  he  became  insolvent. 
During  this  period  the  defendant  several  times  requested  the  plaintiff  to 
collect  it  of  the  maker,  but  he  neglected  to  do  sa  EM,  that  defendant 
was  liable  therefor.    Bray  v.  Mar  A  (Me.),  416 

7.  Sale  of — laqdied  warranty.]    On  the  sale  of  negotiable  paper  without 

indorsement  and  in  the  absence  of  misrepresentation  there  Is  no  implied 

warranty  of  the  solvency  of  the  parties  to  it.  MJRikem  v.  Chapman  (Me.), 
886. 

NOTES. 
Agency — double— -commissions,  37. 
Animals  —  dogs  — '*  domestic  animals,*'  425. 

Bankruptcy — effect  of  discharge  on  judgment  obtained  pending  proosedrnga^ 

577. 
Oanisr — ejection  of  passenger  for  want  of  ticket*  488. 
Contract  to  pay  in  materials  — demand,  807. 
Oriminal  law  —  larceny  by  trick,  188. 

confessions,  253. 

Svidenoe  —  presumption  of  death,  761. 
Infancy  --*  avoidance  —  restoring  consideration,  817. 
Innkeeper — guest  or  boarder  ?  lid. 
Insurance — interest  in  life,  189 . 

action  against  company  for  agent* s  fraud  in  iaduiiiag  settlemaiit,  MOl 

Zrfmdlord  and  tenant*- defect  in  premises,  474. 
Negotiable  instrument  —  alteration —adding  witness,  864^ 
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NOTES  —  Continued, 
Statato  of  frauds — pmmlae  to  pay  debt  of  another,  9INI. 
Simday  —  when  included  in  statute  time,  410. 
Telegraph — cipher  4iBpAtch,  781. 
Will  —  imperfect  description,  72. 

NUISANCE. 

Oommimloatioii  of  fire  by  steam  engine  —  oontraotor.]  To  reeoyer  for  the 
burning  of  property  caused  by  the  use  of  an  unlioensed  steam  engine  on 
neighboring  premises,  the  plaintiff  must  show  that  the  engine  by  reason 
of  location,  construction  or  want  of  repair,  was  a  nuisance,  or  that  tlie  de- 
fendant was  guilty  of  negligence  in  its  use  ;  and  if  it  was  under  the  exclu* 
sive  control  of  a  contractor  with  the  defendant »  the  latter  is  not  liable 
unless  it  was  a  nuisance  when  the  contractor  assumed  control.  Burbank 
▼.  Bethel  Steam  JiiU  Co.  (Me.),  400. 

See  CoNBTiTUTiONAL  Law»  6. 

OFFICER. 

To  whom  raapoBitble.]  A  mortgagee  cannot  maintain  suit  upon  a  eounty 
treasurer's  bond  for  neglect  to  collect  taxes  out  of  the  mortgagor's  per- 
sonal  property.    State  ▼.  Ha/rri»  (Ind.),  169. 

Baliel  of  pnblio  officer.]    8u  Constitutional  Law,  192. 

ORDINANCE. 
Su  Constitutional  Law,  6. 

PARENT  AND  CHILD. 
See  Nbgliobncb,  265. 

PARTNERSHIP. 

BxempCion  from  exeoation.]  One  partner,  by  consent  of  his  co-partners  may 
have  a  separate  exemption  out  of  partnership  property  seized  on  execution 
against  the  firm.     OtOcrman  v.  F^nk  (Wis.),  58. 

Of  husband  and  wife.]    See  Mabriaob,  607. 

See  Bankruptcy,  234,  647. 

PARTY- WALL. 

Right  to  add  to.]  Either  owner  of  a  party-wall  may  increase  the  thickness, 
length  or  height  of  his  own  part  of  it,  if  he  can  do  so  without  injury  to 
the  other  part.    Andriie  v.  ffaseltine  (Wis.),  635. 

PAYMENT. 

When  not  ▼olnntary  —  tender  when  excused.]  Payment  of  a  water  license 
fee  under  threat  of  cutting  the  water  off  is  not  voluntary,  and  any  exces- 
sive  charge  may  be  recovered  without  tender.  WesUake  A  Button  v.  OUf 
fit  St.  Louie  (Uo.),  4. 

Preanrnptinn  oC]    See  Evidbncb,  138. 
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PEXALTT. 
6$$  Nboliokncb,  450 ;  Statuis,  ITS. 

PHYSICIAN. 
See  OoHerinrnoxAL  Law,  68. 

PRESUMPTION. 
See  EviDKNCB. 

PRINCIPAL    AND    AGENT. 
See  AOBNCT. 

PROMISSORT    NOTE. 
See  Nbqotiablie  ImTRnmHT. 

RAILROAD. 

1.  Otilvwy  of  goods  whmn  no  ■Utton^bordMi  of  proof.]  In  an  notion 
of  dnmageB  agminflt  a  railroad  oompany  for  loss  of  freight  consigned  to  a 
point  where  there  was  no  depot  or  agent,  it  being  shown  that  the  car 
reached  the  destination  and  was  left  there  on  a  side  track,  the  harden  is 
on  the  plaintiff  to  show  that  the  loss  occurred  before  arriral.  SatUh  and 
North  Alabama  E,  Go,  t.  Wood  (Ala.),  809. 

2.  MegUgenoe — lease  to  another  road.]  A  railroad  company  cannot  frse 
itself  from  liabilitj  for  negligence,  bj  an  agreement  of  lease  placing  its 
employees  and  trains  nnder  the  control  of  the  manager  of  another  rail, 
road.  Wabaeh,  St.  Louie  and  Pa^/U  Baihaay  Company  r.  Peyton  (III.), 
705. 

See  Cabbieb,  18, 104,  481 :  NaaLioiENCB,  456,  667. 

RECORDS  —  PUBLIC, 

Bight  of  attomej  to  inspect — evidence.]  The  book  of  acooonts  of  tax-col- 
lectors, kept  bj  the  State  aadltor,  is  a  pnbllc  record,  and  an  aUomej-at- 
law,  employed  by  a  tax-collector  to  represent  him  on  a  settlement  of  his 
accounts,  has  a  right  to  inspect  the  accounts  of  his  dient  as  entered 
therein,  but  not  without  showing  evidence  of  his  employment;  and 
although  the  auditor  may  not  deny  the  right  on  account  of  some  past  im- 
propriety of  conduct  of  the  attorney  in  respect  to  the  accounts  of  other 
collectors,  yet  evidence  of  sucli  conduct  is  competent  to  show  good  faith 
and  mitigate  damages  for  refusal  of  the  right    Brewer  t.  VTolssft  (Ala.)b 

8ia 

REPLEVIN. 
See  Taxation,  652. 

RESTRAINT    OF    TRADE. 
See  COYBif Airr,  587. 

RIVER. 
See  BouiTDABT,  887  ;  Watbb  and  WatbbpOOUBb^,  489. 
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SALE. 

1.  Qoods  In  balk — MparaUon.]  On  sale  of  a  part  of  a  quantity  of  gooda 
of  the  aame  kind,  no  title  paaaea  without  aepaiatlon  or  partlcalar  daaigna- 
tlon.    Oomm0reial  IfatUmal  Bank  t.  OiOeUe  (Ind.),  9S9. 

fl.  Watvar  of  oondition.]  A  contract  provided  that  the  plaintiff  ahoald  de- 
liver a  certain  quantity  of  lumber,  at  a  certain  rate,  monthly,  commenc- 
ing at  a  specified  date,  to  be  paid  for  on  arrival  with  bill  of  lading.  One 
shipment  only  was  made,  three  months  after  the  appointed  time,  with  no 
bill  of  lading,  and  was  accepted,  without  objection.  Bddf  that  the 
plaintiff  could  recover  therefor.  Ohio  FaiU  Gar  Oanpany  v.  JHeimes  (Ind.), 
IM. 

8$e  Gabbobr,  806  ;  Nbootiabb  Instrumbmt,  886. 

SCHOOL. 

A^odlcation  of  board  diamlssing  teacher.]  Under  a  statute  authorising  the 
district  school  lioard,  in  conjunction  with  the  county  superintendent,  to 
dismiss  any  teacher  for  incompetency,  cruelty,  negligence  or  immorality, 
these  officers  do  not  constitute  a  court,  but  may  adopt  their  own  proced- 
ure.   iSoHaof  DkMet  v.  JieGoy  (Kans.),  03. 

SEMINARY. 
See  Taxation,  709. 

SET-OFF. 
8ee  Agency,  789. 

BLEEPING  CAR  COMPANY. 
See  Carribr,  088. 

SPECIFIC   PERFORMANCE. 

Of  oontraot  to  be  psKformed  in  another  State  —  fajunolkm.]  The  courts  of 
Massachusetts  will  not  decree  specific  performance  by  n  imilioad  corpom- 
tion  of  another  State  and  a  citizen  of  Massachusetts,  in  favor  of  a  con- 
struction company  of  another  State,  of  a  covenant  of  payment  contained 
in  a  contract  for  construction  of  a  railroad  in  another  State,  nor  restrain 
the  dUien  of  Massachusetts  from  disposing  of  the  stock  and  bonds  of  the 
railroad  company  in  violation  of  the  plaintiffs  righta,  although  the  rail- 
road company  has  an  office  in  Massachusetts  for  the  transfer  of  stock, 
and  has  appeared  by  attorney.  Kaneae  CfanetrueUon  Otmtpanjf  v.  Tapeka, 
SaUnaand  Weetern  BaUroad  Oompany  (Mass.X  489. 

STATUTE. 

1.  Oo-employaea.]  A  foreman  of  a  railroad  company,  with  power  to  hire 
and  discharge  hands,  is  a  co-employee  with  the  men  under  him,  within  a 
statute  authoriiing  employees  to  recover  from  the  employer  for  injuries 
by  the  negligence  of  other  employees.  Houmr  v.  (Meago^  Book  leland 
and  PaeiPe  BaUroad  Co,  (Towa).  65. 
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STATUTB  -*  Ooniinued. 

d.  UiffMLmfmL]  AsMolelfl  not  impUedly  npealed  hf  %  Utar  iMuio 
obImii  tk6M  Ib  so  ImMBoliftblB  rapognaaqr  betwoen  tfaom.  Cbriw-  ▼. 
AnOA  (Ind.).  2ia 

3.  Penalty — — fawuUtiiUiiial  faroe.]  A  vtatate  danomidiig  *  penalty 
ftgftioBt  t«le|^pU  oompanias  for  failare  to  tranemil  meflsagiM  does  not  ap- 
ply  to  mewgM  dellTered  oat  of  the  State,  for  tranemiMioii  to  the  State. 
Garnakan  v.  Wutem  Uhiam  Teleifrtqth  Cmnpanf  (Ind.).  175. 

4.  Time — Bonday.]  Where  a  statute  preecribee  that  property  eeized  for 
tazee  shall  be  kept  four  days  and  then  sold  unless  the  taxes  are  paid,  the 
daj  of  seixure  is  excluded,  intervening  Sundays  are  included,  and  the 
property  most  be  sold  on  the  fourth  day,  unless  that  falls  on  Sunday,  and 
then  on  the  next  day.     Crtaey  ▼.  Park»  (Me.),  406. 

STATUTE  OP  FRAUDS. 

1.  Prnmiss  to  pay  dabtof  another.]  A  widow  orally  promised  to  pay  the 
amooat  of  a  chattel  mortgage  executed  by  her  deceased  husband  on  a 
stock  of  goodfl^  ia  consideration  that  the  creditor  should  not  foreclose  and 
should  continue  to  furnish  goods  to  her.  HM,  valid.  MuUer  v.  Bitiere 
(Tex,).  291. 

2.  Joint  pnrohase.]  One  who  to  aid  a  dealer  in  purchasing  goods  on  credit 
agrees  with  the  seller  that  he  may  charge  them  to  himself  and  the  dealer 
jointly,  is  liable  on  an  original  undertaking.    Bayee  v.  Murphy  (Ind.),  567. 

STOCKBROKER. 

Oonvsndon  —  margins.]  A  broker,  agreeing  to  buy  and  hold  certain  stock 
for  a  customer,  who  pays  part  of  the  purchase  price  down,  and  agrees  to 
pay  interest  on  the  broker's  advances,  and  in  case  of  depreciation,  a  cer- 
tain margin  in  excess  of  the  market  price,  may  sell  the  same  at  the 
broker's  board  without  notice  to  the  customer,  after  his  failure  to  make 
the  required  advances  on  demand.    CoteU  v.  Loud  (Biass.),  446. 

STREET. 
See  EjBCTMBirr,  164. 

SUNDAY. 

^Ziabor" — ^travel.''}  A  conductor  of  a  street  railway  car,  performing  his 
ordinary  duties  on  Sunday,  is  both  "  laboring  **  and  "  travelling,"  and  can 
maintain  no  action  for  an  iiyury  by  collision  with  a  car  of  another  com- 
pany while  so  employed.  Day  v.  Highland  Street  Saffway  Company 
(Mass.),  447. 

See  Statute,  406. 

TAXATION. 

1.  BsanpUon  of  saminary  property.]  A  seminary  originally  owning  eight 
acres  of  land,  on  whic^  its  buildings  weie  located,  afterward  acquired 
about  seventy-five  acres,  embraced  in  the  same  Inclosnre,  and  nsed  for 
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TAXATION  —  Continued. 

walks,  lawns,  garden,  orchard,  paatarage  amd  wood,  all  /or  the  exclasiye 
use  of  the  institation.  Held,  that  all  the  land  was  exempt  from  taxation, 
as  not  "  ased  with  a  yiew  to  profit."  Moniicdlo  Seminary  y.  Pecple 
(111.).  702. 

2.  Replevin  against  pnroliaser  under  invalid  prooeedings.]  A  tax  warrant, 
regular  on  its  face,  although  the  tax  is  yoid,  protects  the  officer  in  re- 
pleyin,  bat  not  the  paidiaBer  of  the  property  seiied  and  sold.  Power  y. 
Kindaehi  (Wis ),  852. 

Bee  Municipal  Corpobationb,  667 ;  Officeb,  169. 

TELEGRAPH. 

1.  Oipher  dispatch  —  £dlnre  to  transmit.]  Under  a  statute  rendering  tele- 
graph companies  liable  in  damages  for  failure  to  transmit  despatches,  a 
company  altogether  failing  to  transmit  a  cipher  dispatch  which  it  under- 
takes to  deli^rer,  is  liable  in  damages  as  if  the  message  had  been  intelligi- 
ble.    WeKtem  Union  Telegraph  Company  v.  Beynolde  (Va.),  718. 

2.  Delay  in  delivery  —  damages  —  action  by  receiver.]  The  plaintiff  sued  a 
telegraph  company  for  delay  in  delivering  to  him  a  message  announcing 
the  death  of  his  son's  wife  and  child,  whereby  he  was  prevented  from  at- 
tending the  funeral.  Held,  that  there  could  be  no  recovery  for  his  mental 
suffering.    Chdf,  C.  and  Santa  Fe  By,  Co.  v.  Levy  (Tex.),  378. 

3.  Delay  of  message  on  Sunday  —  damages  —  action  by  sender.]  The 
plaintiff  delivered  to  the  defendant,  a  railway  company  operating  a  tele- 
graph, a  message  on  Sunday,  announcing  the  death  of  his  wife  and  child 
to  his  father,  and  requesting  him  to  come  to  him.  The  defendant  negli- 
gently  failed  to  deliver  the  message  until  the  next  day,  too  late  for  the 
funeral.  Held,  that  the  plaintiff  was  entitled  to  recover,  and  that  exem- 
plary damages  were  proper.  O.,  C.  and  SanJta  Fe  Bailtoay  Company  v. 
Zecy  (Tex.),  269. 

TENANCY. 

By  entirety.]    See  Marriaob,  210. 

TENANTS  IN  OOMMON. 

Agreement  for  use  of  common  property.]  An  agreement  by  one  tenant  In 
common  to  pay  the  other  for  the  use  of  the  common  property  for  his  own 
benefit  is  valid,  and  enforceable  at  law.    Dauiee  v.  SMnner  (Wis.),  665. 

TENDER. 

When  ezoiued.]    See'PAYitxsT,  ^. 

See  Infancy,  811 

TITLE. 
/SimSalb,  222. 

TIMBER. 
Standing.]    See  Dbbd,  82. 
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TUCK 
fiMBrATum*  408. 

TRUST. 
8te  AGKHCTp  00. 

USURY. 

•flsloppiL]    Qua  who  borrows  money  on  a  mortgago,  ooTenanting  that  it  k  a 
valid  lien,  wholly  unpaid,  and  sabject  to  no  defense,  is  estopped,  as  are 
also  his  priTies,  from  setting  up  the  defense  of  nsory  against  it.     Union 
Dime  Savinffi  ImtUvUon  t.  WUmoi  (N.  Y.),  137. 

See  Bahk,  680. 

WATER  AND  WATER-COURSE. 

1.  Bi|^  of  iHuafiigo  on  navigable  zirer.]    The  legislature  may  forbid  the 

owner  of  land  on  the  bank  of  a  navigable  non-tidal  river  to  build  any 
wharf,  pier  or  bulk-head  between  high  and  low-water  marks,  without  the 
consent  of  the  council  of  the  town  or  dty,  and  he  may  be  enjoined  from 
doing  so.    Baventwood  v.  FUmingi  (W.  Va.),  485. 

2.  Ziake.]    A  lake,  when  fed  by  streanui  and  having  a  natural  channel,  and 

whose  waters  find  exit  by  percolation  in  a  perceptible  current  through 
a  bed  of  gravel,  is  a  running  stream,  and  may  not  be  obstructed  so  as  to 
set  back  upon  the  lands  of  another.  BArcn  Oranel  Boad  Oo,  v.  Haitt$g 
(Ind.),  109. 

WAQER. 
Bee  OoRTRACT,  505. 

WAIVER. 
See  Salb,  105. 

WAREHOUSE  RECEIPT. 

Oonfliot  of  laws — Indorsement  and  delivery.]  L.,  at  the  city  of  New  York, 
indorsed  and  delivered  to  the  plaintiff  a  warehouse  receipt  for  goods  on 
storage  in  Boston,  by  which  the  warehouseman  agreed  to  deliver  the  goods 
to  L.  on  payment  of  charges,  but  containing  no  agreement  to  deliver 
to  his  order.  Held,  (1)  that  the  effect  of  the  transfer  was  to  be  determined 
by  the  law  of  Massachusetts;  (2)  that  no  title  passed  to  the  plaintiff  as 
against  a  creditor  of  L.  attaching  the  goods  before  notice  of  the  transfer 
was  given  to  the  warehouseman.    HaUgarUn  v.  Of/dkam  (Maas.),  488. 

WAREHOUSEMAN. 
Bee  Nbougbncb,  206. 

WAY. 
See  NBGLieBHCB,  46. 

WHARF. 
See  Watbb  iUfD  Watjer-ooubsb,  486. 
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WILL. 

1.  Att«ghirtofn  — prmiMCw  of  frtatorj  A  will  was  signed  by  the  witnesses  in 
a  room  adjoining  that  where  the  testator  laj  in  bed,  aboat  nine  feet  dis- 
tant, in  the  line  of  his  vision  if  he  ooald  hare  looked,  and  within  his  hear- 
ing, and  to  his  knowledge  and  understanding.  He  did  not  literallj  see  the 
signing,  because  he  was  unable  to  turn  his  head  and  could  onlj  look  up- 
ward.   HM,  a  signing  in  his  presence.     Bigg$  y.  Bigg$  (Bfass.),  464. 

2.  Osmoallation — evidence^]  Under  a  statute  providing  tliat  a  will  may  be 
revoked  by  destruction  or  by  cancellation,  with  intent  to  revoke,  witnessed 
in  the  same  manner  as  a  will,  a  will  is  not  revoked  by  drawing  a  scroll 
through  the  signature  so  as  not  to  render  it  illegible,  and  evidence  of  the 
declarations  of  the  testator  that  he  had  destroyed  the  will  is  incompetent. 
Oa^  V.  Gajf  (Iowa),  78. 

3.  Oonditkm —  restraint  of  maniage.]  A  testator  bequeathed  to  his  widow 
his  personal  property,  "on  condition  that  she  pay  $50  per  year  to  my 
daughter,  Martha  Fox,*'  and  if  Martha  should  marry  a  second  time,  then 
"  she  shall  not  be  entitled  to  said  legacy  from  that  time  on,"  and  **  when 
said  Martha  shall  have  received  an  amount  out  of  said  personalty  equal 
to  three-fonrths  thereof,  she  shall  not  be  entitled  to  any  more,  and  the 
balance  shall  be  retained  by  my  said  wife."  IfM,  that  the  widow  did  not 
take  the  personal  property  upon  a  condition  subsequent,  but  as  trustee, 
and  that  the  condition  subsequent  annexed  to  the  gift  to  Martlia  was  void, 
as  in  absolute  restraint  of  marriage.     Oraufcrd  v.  Thompson  (Ind.),  508. 

<  bnpevleot  desorlptfon.]  A  devise  of  "  sixty  acres,  se  25,  toon  7,  and 
forty  acres,  se.  24,  toon  6,  Jasper  county,"  refers  to  sections  and  towns,  and 
parol  evidence  is  competent  to  show  the  township  and  range  of  the  lands. 
Ohamben  v.  Waison  (Iowa),  70. 

6.  Power  to  oomray —  eKecotlon.]  A  power  in  a  will  to  convey  lands  in 
fee  is  well  executed  by  a  warranty  deed,  upon  full  consideration,  although 
it  does  not  refer  to  the  wilL    South  v.  South  (Ind.),  591. 

6.  Sobsodiplloii —  plaoe  o£]  A  subscription  by  the  testator  after  the  attesCa- 
tion  daase  Is  "  at  the  end  of  the  will,"  and  valid.  Younger  v.  Dmfh 
(N.  T.),  156. 

WITNBSS. 

iMftWHiiiiiy  from  psooess.]  Service  of  process  upon  a  resident  while  volun- 
tarily attending  a  trial  as  a  witness  Is  not  void,  but  the  court  may  set  it 
aside,  or  change  the  venue,  or  grant  any  other  appropriate  reUel  Mameg 
V.  OohOU  (N.  J.),  764. 

W0BD8. 
^DooMstlo  animaL"]    See  Animals,  428. 
«  Bad  of  tho  will."]    See  Will,  156. 
*■  Bxtrano  omolty."]    See  Mabbiaob,  106. 
^Fldooiary  ofaaraotar."]    See  Bahkbuftot, 284 
<<  Labor."]    See  Sijndat,  447. 
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WOBS)&  ^  OmUMud. 
■^  Sow  or  InnuM."]    8m  Irbubakob,  843. 
oPriTllsgo.'^    £ke  Debd,  419. 

"Tiklng  and  otnying  away."]    /Sm  GBOOirAL  LAWt  6001 
•TrsiraL"]    i6^  Suxdat,  447. 
"UMd  with  a  Ttow  to  profit"]    /8m  Taxation,  708* 
"VohmUnry  •spomiTO.'']    See  Ivbdbascb,  818.]  « 
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